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PRELIMINARY STATEMENT  

Citations to the record will appear as “(CR ___ )” with the page number from the 

Clerk’s Appeal Index.  Citations to Appellant Denise Schipke-Smeenk’s appendix will be 

designated as “(APP___)” followed by the appropriate page number.  Citations to the 

October 13, 2022, hearing transcript will be designated as “(HT___)”.   

Appellant Denise Schipke-Smeenk will be referred to as “Denise” and Appellee 

Ryan Smeenk shall be referred to as “Ryan.”  Decedent Neil William Smeenk shall be 

referred to as “Neil.” 

JURISDICTIONAL STATEMENT 

 Denise appeals from the circuit court’s Order Regarding Petitioner Denise 

Schipke-Smeenk’s Motion for Partial Summary Judgment dated November 14, 2022.  

(APP 009).  This Order incorporated the circuit court’s Memorandum of Decision on 

Motion for Partial Summary Judgment filed on October 19, 2022.  (APP 001-008).  

Notice of Entry of this Order was filed on November 14, 2022.  (CR 1084).  Denise 

timely filed notice of appeal on December 12, 2022.  (CR 1094).   

The Order is one that may be appealed pursuant to SDCL § 15-26A-3 as well as 

In re Est. of Geier, 2012 S.D. 2, ¶ 15, 809 N.W.2d 355, 359, as the Order at issue finally 

resolved all of the issues remaining in Denise’s Motion for Approval and Payment of 

Claim by finding that her request for damages could not proceed due to the doctrine of 

res judicata.  Notice of Appeal was filed within the time limits of SDCL § 15-26A-6.  

Therefore, this Court has jurisdiction to consider the issues raised on appeal. 
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STATEMENT OF LEGAL ISSUES AND AUTHORITIES 

I. Is Denise’s remedy of money damages barred by the doctrine of res 

judicata given this Court’s holding in Smeenk I? 

 

 Following the appeal in Matter of Est. of Smeenk, 2022 S.D. 41, 978 N.W.2d 383 

(hereinafter “Smeenk I”), Denise moved for partial summary judgment arguing (1) that the 

Agreement to Execute Mutual Wills (hereinafter the “Agreement”) was binding and 

enforceable against Neil; and (2) that Neil breached the Agreement.  (APP 011).  Denise 

also requested the trial court enter an order requiring a trial on Denise’s money damages 

associated with Neil’s breach. (APP 047).  

 However, while the circuit court entered an Order granting Denise’s motion, 

finding the Agreement was valid and that Neil did in fact breach the Agreement, the circuit 

court then ruled that regardless of this finding, the doctrine of res judicata “bars Denise L. 

Schipke-Smeenk from attempting to further litigate this or any claim or issue arising out 

of the Agreement, and therefore, Denise L. Schipke-Smeenk’s claim for breach of contract 

is denied.”  (APP 001). 

• In re Est. of Siebrasse, 2006 S.D. 83, ¶ 16, 722 N.W.2d 86, 90 

 

• Matter of Est. of Smeenk, 2022 S.D. 41, 978 N.W.2d 383 

 

• Healy Ranch, Inc. v. 2022 S.D. 43, 978 N.W.2d 786, reh’g denied (Sept. 19, 

2022)  

 

• St. John v. Peterson, 2013 S.D. 67, ¶ 22, 837 N.W.2d 394, 400 

 

STATEMENT OF THE CASE AND FACTS 

This is an appeal from the circuit court, Fourth Judicial Circuit, the Honorable 

Michael W. Day, Circuit Court Judge, presiding.  This case has been before this Court 

previously in Matter of Est. of Smeenk, 2022 S.D. 41, 978 N.W.2d 383. 
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Denise and Neil were married and executed mutual and reciprocal wills in 2017 

as well as an Agreement to Execute Mutual Wills.  (APP 020, ¶ 1).    The Agreement 

included a provision wherein neither party would be able to revoke or alter the estate plan 

absent the signed consent of the other party. (APP 020, ¶ 2).  Subsequently, in April of 

2019, unbeknownst to Denise, Neil executed a new will. (APP 021 at ¶ 4)).  Neil passed 

away on June 14, 2019, and eventually, the circuit court appointed Denise to serve as 

Personal Representative of Neil’s Estate.  (APP 021, ¶ 5; CR 241).   

After being appointed Personal Representative, in her capacity as personal 

representative, Denise filed a Motion for Approval and Payment of Claim with the circuit 

court pursuant to SDCL § 29A-3-713.  (APP 069).  In this Motion, Denise sought the 

circuit court’s approval of her distributing to herself, as creditor of the Estate, all assets 

she was to receive pursuant to the terms of the Agreement. Id.  Specifically, this Motion 

requested the circuit court “approve the disposition of the Estate of Neil William Smeenk 

as provided in the 2017 Agreement and 2017 Will.”  Id. 

  Neil’s children Ryan Smeenk and Brandy Smeenk opposed the Motion and 

asserted that although Denise had not served herself notice as a known creditor, the time 

to file her claim had run and therefore the Motion should not be awarded. (CR 460).  

However, while Ryan and Brandy objected to the enforcement of the Agreement to 

Execute Mutual Wills because it would be inequitable, they did not dispute the validity of 

the contract to make Wills.  Id.   

The circuit court determined that as Personal Representative, Denise was held to a 

higher standard, and therefore, was barred from making a claim under SDCL §§ 29A-3-

803 and 804, even though she filed her Motion for approval of payment of her claim prior 
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to any deadline to file a claim.  (CR 804).  The circuit court further determined that even 

if Denise had timely made her claim, specific performance of the agreement was 

inequitable given the deterioration of the marriage.  Id.  

On appeal, this Court reversed the circuit court, finding Denise’s notice of claim 

was timely under SDCL § 29A-3-803 and substantially complied with the presentation 

requirements of SDCL § 29A-3-804.  Smeenk I, 2022 S.D. 41 at ¶ 31; 978 N.W.2d at 

393.  Additionally, while this Court affirmed the circuit court’s holding that Denise was 

not entitled to specific performance of the Agreement, it specifically noted there had been 

no finding as to liability, stating, “questions of enforceability and breach of the 

Agreement” have not yet been resolved because “the circuit court specifically reserved 

ruling on the issues of enforceability and breach of the Agreement.”  Id. ¶ 32.  This Court 

then remanded the case back to the circuit court for further proceedings.  (APP 95).     

Based on this ruling, following the appeal, Denise moved for partial summary 

judgment seeking a finding from the circuit court that (1) the Agreement was valid and 

enforceable against Neil; and (2) Neil breached the Agreement.  Denise further asked that 

upon a finding of enforceability and breach, the circuit court enter an order requiring a 

trial on Denise’s money damages associated with Neil’s breach.  (APP 047).  Tellingly, 

Ryan never filed a cross-motion for summary judgment on the grounds of res judicata; he 

simply raised it in response to Denise’s Motion.   

The circuit court did grant Denise’s Motion finding the Agreement was 

enforceable and that Neil breached the Agreement.  However, the circuit court went 

further (without having a motion regarding the applicability of res judicata before it to do 
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so) and held that Denise’s claim could not proceed as her requested remedy of money 

damages it was barred by the doctrine of res judicata.  (APP 001; APP 009).   

STANDARD OF REVIEW 

Res judicata is a question of law examined by this Court under the de novo 

standard of review. In re Pooled Advoc. Tr., 2012 S.D. 24, ¶ 20, 813 N.W.2d 130, 138 

(citing Farmer v. S.D. Dep’t of Revenue and Regulation, 2010 S.D. 35, ¶ 6 n. 4, 781 

N.W.2d 655, 659 n. 4); see also In re L.S., 2006 SD 76, ¶ 21, 721 N.W.2d 83, 89. 

ARGUMENT AND AUTHORITIES 

I. THE CIRCUIT COURT ERRED IN DETERMINING DENISE’S 

REMEDY OF MONEY DAMAGES WAS BARRED BY THE 

DOCTRINE OF RES JUDICATA. 

 

Essentially, the circuit court’s theory is that by finding that specific performance 

was not an appropriate remedy for Denise’s claim in Smeenk I, this Court entered a final 

judgment forever barring Denise’s claim.  This is despite the fact: (1) this Court 

specifically vacated the circuit court’s finding that Denise’s claim was barred as being 

untimely and not containing sufficient information; and (2) this Court specifically noted 

that Neil’s liability for Denise’s breach of contract claim had never been established.   

However, when reviewing the circuit court’s ruling as well as the factual and 

procedural background of this case, it is clear the circuit court is attempting to force a 

square peg into a round hole by utilizing Healy Ranch, Inc. v. Healy and res judicata as 

justification for barring Denise’s claim.  See Healy, 2022 S.D. 43, 978 N.W.2d 786, reh’g 

denied (Sept. 19, 2022) (hereinafter, “Healy II”).  Simply put, and as is analyzed below, 

the circuit court erred in utilizing res judicata to bar Denise’s claim because, “Where 

successive appeals are taken in the same case there is no question of res judicata, because 
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the same suit, and not a new and different one, is involved.” In re Est. of Siebrasse, 2006 

S.D. 83, ¶ 16, 722 N.W.2d 86, 90 (emphasis added) (quoting Florida Dep’t of Transp. v. 

Juliano, 801 So.2d 101, 105–06 (Fla.2001)).  

A. The circuit court’s only support for its holding regarding res judicata--Healy 

II—is not applicable to this case.  

 

Res judicata’s applicability to this case cannot be discussed without first 

addressing Healy II, as that case is really the only authority the circuit court cites in 

support of its findings barring Denise’s claim.  Healy II, 2022 S.D. 43.  A review of the 

factual and procedural background of Healy II highlights a critical distinction between it 

and the case at bar: in Healy II there was a “prior adjudication” and a “final judgment on 

the merits,” which simply are not present in this case.  This case is simply a continuation 

of the same case with multiple appeals, rending res judicata inapplicable.  See Siebrasse, 

2006 S.D. 83, ¶ 16, 722 N.W.2d at 90.  

After recognizing this crucial discrepancy, it becomes unnecessary, and frankly 

difficult, to squarely address each of the elements of res judicata because one of the 

fundamental requirements of res judicata is not met—a “prior adjudication” or final 

judgment.  

In Healy II, the plaintiff filed suit against two family businesses alleging a variety 

of tort and contract claims associated with an allegedly improper deed transferring a 

ranch property from one entity into another.  Healy II, 2022 SD 43 at ¶ 7 (describing the 

facts in Healy v. Osborne, 2019 S.D. 56, ¶ 1, 934 N.W.2d 557, 559) (“Healy I”).  The 

circuit court granted summary judgment in the defendants’ favor finding all of the 

plaintiff’s claims to be untimely under the relevant statute of limitations. Id. ¶ 8.  The 

plaintiff appealed, and this Court agreed the plaintiff’s claims were barred by the statute 
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of limitations and affirmed the summary judgment in favor of the defendants.  Id. ¶ 9 

(citing Healy I, 2019 S.D. 56).   

After this Court issued its opinion in Healy I, the plaintiff then filed a completely 

separate lawsuit with the circuit court alleging a different cause of action—seeking a 

determination of marketable title under the South Dakota Marketable Title Act.  Healy II, 

2022 SD 43 at ¶ 11.  After the defendants moved for summary judgment in the new 

action, the circuit court found the plaintiff’s notice under the SDMTA was also untimely, 

and the plaintiff appealed again to this Court.  Id. ¶ 14. 

On appeal, the defendants argued the plaintiff’s claims were barred by the 

doctrine of res judicata.  This Court agreed, finding claim preclusion applied because the 

plaintiff was attempting to litigate “the same cause of action” that he had litigated in the 

earlier, separate lawsuit.  Id. ¶ 49.  In particular, this Court noted that because the circuit 

court had determined that the plaintiff’s claims were untimely in Healy I, it constituted a 

decision on the merits of the plaintiff’s claims.  Id. ¶ 51.  Thus, this Court concluded that 

the former finding on statute of limitations grounds was entitled to preclusive effect 

“because it settled the rights and obligations of the respective parties.”  Id. ¶ 53 (citing 

Am. Nat. Bank & Tr. Co. v. City of Chicago, 826 F.2d 1547, 1553 (7th Cir. 1987)).  

As noted above, the distinctions in Healy II are critical and should not be 

overlooked by this Court because they emphasize why res judicata is simply not 

applicable in the case at bar.  First, in this case there was no separate suit or claim filed.  

In Healy II, the plaintiffs filed multiple, brand new lawsuits asserting different claims 

after this Court upheld the circuit court’s statute of limitations ruling in Healy I.  Here, 

the case currently before this Court is simply a continuation within the same case 
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following reversal of the circuit court’s decision to bar Denise’s claim.  Because there 

was no “prior adjudication,” every citation the circuit court made to Healy II in its 

Memorandum Decision lacks support because that case is wholly inapplicable to the case 

at hand.  Again, res judicata does not apply in cases such as this where there are 

successive appeals taken in the same case. See Siebrasse, 2006 S.D. 83, ¶ 16, 722 

N.W.2d at 90. 

Because of this, there was no prior adjudication or final judgment on the merits to 

give rise to a preclusive effect.  In fact, unlike the circuit court in Healy I, the circuit 

court here was reversed as to its finding barring Denise’s claim in Smeenk I. See Smeenk 

I, 2022 SD 41, ¶ 41 (“The circuit court erred in determining that Denise failed to 

substantially comply with SDCL 29A-3-804 in presenting the creditor claim within the 

time requirements of SDCL 29A-3-803, and we vacate the circuit court’s findings of fact 

and conclusions of law from February 2, 2021, to the extent that they are inconsistent 

with this opinion”).  The only part of the circuit court’s holding upheld by this Court in 

Smeenk I was this Court agreeing the remedy of specific performance is not an available 

remedy for Denise’s breach of contract claim. 

Even the plain language of many of the circuit court’s own citations to Healy II 

demonstrates why it is distinguishable from this case.  For example, the circuit court 

states: 

It has long been held that “if the claims rose out of a single act or dispute, 

and one claim has been brought to a final judgment, then all other claims 

arising out of that same act or dispute are barred.” “This is true regardless 

of whether there were different theories asserted or different forms of relief 

requested in a subsequent action.”  

 



9 

 

(APP 005) (emphasis added) (quoting Healy II, 2022 S.D. 43, ¶ 45, 978 N.W.2d at 799 

(quoting Farmer, 2010 S.D. 35, ¶ 9, 781 N.W.2d at 659)).  Again, at no point in this case 

has any claim ever been “brought to a final judgment” because the circuit court never 

made any findings as to enforceability or breach of the agreement.  This Court only 

agreed that specific performance was not an available remedy—not that Denise’s claim 

itself was invalid.  Again, there has never been a “subsequent action” wherein Denise 

filed a new lawsuit; it has always been within this suit and her claim has always remained 

the same—that Neil breached the Agreement.   

When removing Healy II from the calculus as being both inapplicable and 

unpersuasive, the circuit court’s findings in the case at bar are unsupported.  Res judicata 

is not appropriate here and the circuit court’s reliance upon Healy II to attempt to make 

that leap is misplaced.  Therefore, the circuit court erred in utilizing Healy II and finding 

Denise’s claim was barred by the doctrine of res judicata. 

B. Res judicata is not applicable in this case. 

As can likely be seen from the analysis above, res judicata is not appropriate 

given the factual and procedural status of this action.  The inapplicability of the doctrine 

is made even clearer when looking to the four elements that must be satisfied to utilize 

res judicata—none of which are satisfied here.  

In order to establish that a claim is barred by res judicata, the following elements 

must be proven:  

(1) the issue in the prior adjudication must be identical to the present 

issue; 

 

(2) there must have been a final judgment on the merits in the 

previous case; 
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(3) the parties in the two actions must be the same or in privity; and 

  

(4) there must have been a full and fair opportunity to litigate the 

issues in the prior adjudication. 

 

See Healy II, 2022 S.D. 43, ¶ 42, 978 N.W.2d at 799 (citing Dakota, Minn. & E. R.R. 

Corp. v. Acuity, 2006 S.D. 72, ¶ 17, 720 N.W.2d 655, 661; Lippold v. Meade Cnty. Bd. of 

Comm’rs, 2018 S.D. 7, ¶ 28, 906 N.W.2d 917, 925, as modified on denial of reh’g (Mar. 

13, 2018)).   

“The doctrine of res judicata serves as claim preclusion to prevent relitigation of 

an issue actually litigated or which could have been properly raised and determined in a 

prior action.”  Black Hills Jewelry Mfg. Co. v. Felco Jewel Indus., Inc., 336 N.W.2d 153, 

157 (S.D. 1983) (emphasis added) (citing Matter of Estate of Nelson, 330 N.W.2d 151 

(S.D.1983); Schmidt v. Zellmer, 298 N.W.2d 178 (S.D.1980); Gottschalk v. South Dakota 

State Real Estate Comm’n, 264 N.W.2d 905 (S.D.1978)).   

Again, there was no “prior action” as is required for res judicata—this is simply a 

continuation of the same case, rending res judicata inapplicable.  See Siebrasse, 2006 

S.D. 83, ¶ 16, 722 N.W.2d at 90.  That none of the required elements of res judicata are 

satisfied here simply emphasizes this fact, as illustrated below.  

(1) There was no “prior adjudication” to which to compare to determine 

whether Denise’s claim is identical. 

 

In order to determine whether a claim is identical, courts determine “whether the 

claims asserted in both suits arose out of a single dispute and whether one claim has been 

brought to a final judgment on the merits.”  Farmer, 2010 S.D. 35, ¶ 10, 781 N.W.2d at 

660 (citations omitted).  Essentially, the circuit court interprets this Court’s ruling in 

Smeenk I to mean that because one of Denise’s potential remedies—specific 
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performance—is barred, her entire claim is barred by res judicata.  This conflates two 

distinct legal principles—a claim versus a remedy.  Denise’s breach of contract claim was 

never brought to a final judgment in any “prior adjudication”.  Thus, it is inappropriate to 

find that this claim is now barred by res judicata.  This element is not satisfied. 

(2) There was no final judgment on the merits in this case. 

 

a. This Court’s opinion in Smeenk I was not a “final judgment” on the 

merits. 

 

A critical component of res judicata is that there must have been a prior final 

judgment on the merits.  In addition to the fact that there was no “prior adjudication” or 

“previous case” as argued supra, there also was no final judgment on the merits in this 

case, thus barring the use of res judicata.   

A final judgment for purposes of res judicata, “is one which is based on legal 

rights rather than matters of procedure and jurisdiction.”  Nelson v. Hawkeye Sec. Ins. 

Co., 369 N.W.2d 379 (S.D. 1985).  A final judgment entitled to preclusive effect 

“settle[s] the rights and obligations of the respective parties.”  Healy II, 2022 SD 43, ¶ 53, 

978 N.W.2d at 801-802.   

The circuit court believes that this Court’s holding in Smeenk I, finding specific 

performance to be inapplicable, was a final judgment on the merits precluding Denise 

from seeking any other form of relief requested in her Motion for Approval and Payment 

of Claim. The substantive legal right at issue is Denise’s right to bring a claim as a result 

of Neil’s breach of contract—not the issue of the type of remedy or amount of money to 

which she may be entitled. Furthermore, res judicata is not meant to “defeat the ends of 

justice”—instead, it was meant to prevent re-litigation of something that was actually 

determined on the merits and in a prior action.  See Farmer, 2010 S.D. 35, ¶ 7, 781 
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N.W.2d at 659.  Simply because one potential remedy is not available to Denise does not 

mean that all remedies are thereby precluded. 

This is perhaps more clearly illustrated with an example.  Say that a plaintiff files 

a lawsuit against a defendant alleging various tort claims and seeking two different 

remedies—regular compensatory damages as well as punitive damages.  After 

proceeding with certain discovery, the defendant files a partial motion for summary 

judgment, acknowledging that while liability is yet to be determined, the plaintiff has not 

met his high burden to show entitlement to punitive damages.  If the court agrees and 

dismisses the remedy of punitive damages, it does not mean that the plaintiff’s entire 

claim is extinguished and that the plaintiff cannot still seek the other available remedy of 

compensatory damages.  Instead, it simply means that the case proceeds with all parties 

knowing that at least one remedy has been determined to be unavailable as a matter of 

law, because unresolved matters are allowed to move forward when they are still 

contained within the same action.   

This is what has happened here.  In Smeenk I, this Court noted the issue of 

available remedies was likely not ripe because liability had not yet been established, but 

determined that the circuit court was correct in finding that if liability is to be established, 

Denise cannot seek specific performance as a remedy.  Smeenk I, 2022 S.D. 41, ¶ 32, 978 

N.W.2d at 393-394.  This did not mean that Denise’s claim was determined on the merits 

and that she cannot proceed to seek alternative remedies—as evidenced by the fact this 

Court specifically remanded the case for further proceedings consistent with the Supreme 

Court’s opinion.  (CR 987).   
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Had this Court actually found that Denise’s claim was decided on the merits (as 

the circuit court has now interpreted it to be), there would have been no need for this 

Court to remand in the judgment; it simply could have affirmed the circuit court and 

entered judgment in Ryan’s favor on Denise’s claim. Instead, there is no preclusive effect 

because the rights and obligations of the parties have not been established in a prior 

action as is required for a finding of res judicata.  See Healy, 2022 SD 43 at ¶ 53, 978 

N.W.2d 801-802 (citing Am. Nat. Bank & Tr. Co., 826 F.2d at 1553); Siebrasse, 2006 

S.D. 83, ¶ 16, 722 N.W.2d at 90. 

b.  Neither case cited by the circuit court as support for its finding of a 

final judgment is applicable. 

 

The circuit court cites predominantly to Healy II and one case cited within it for 

support that there existed a final judgment on the merits in this case.  (APP 006-007) 

(citing Healy II, 2022 S.D. 43, 978 N.W.2d 786, and United States v. Oregon Lumber 

Co., 260 U.S. 290, 294, 43 S. Ct. 100, 101, 67 L. Ed. 261 (1922)).  As Healy II has 

already been distinguished, this leaves only one other case upon which the circuit court 

relied to find a final judgment existed, In re Estate of Geier, 2012 S.D. 2, 809 N.W. 2d 

355.  However, Geier does not stand for the proposition the circuit court advances.   

In Geier, the petitioner appealed the circuit court’s determination that supervised 

administration of the estate in question and removal of the personal representative was 

not necessary. Id. ¶ 4.  The estate moved to dismiss the appeal arguing the order from 

which appeal was attempted was not final.  Id. ¶ 6.   

This Court was tasked with analyzing what constitutes a final order in a probate 

proceeding—not what constitutes a final order for purposes of res judicata.  Id.  In order 

to do so, this Court interpreted both the Uniform Probate Code and South Dakota statute 
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to determine what “the scope of the proceeding” meant for purposes of final orders in 

probate cases.  Id. ¶ 11.  Ultimately, this Court determined that for purposes of probate 

cases, a “proceeding” would be “final” for appeal purposes if the circuit court’s order 

“resolved all of the issues” related to a particular petition or subject matter.   

Here, in Smeenk I, Denise did have a final judgment for purposes of appeal 

because the circuit court determined her claim could not advance because it was barred 

by the notice and presentation statutes.  Thus, for purposes of Geier, Denise had no 

choice but to appeal the circuit court’s barring of her claim.  However, this Court then 

specifically vacated that ruling, finding that Denise’s claim was both timely and 

contained sufficient information to proceed. Smeenk I, 2022 S.D. 41, ¶ 31, 978 N.W.2d at 

393.  This Court also noted specifically that there was no finding as to liability—instead, 

the circuit court barred the claim and then gave essentially an advisory opinion on 

Denise’s ability to seek a particular remedy—specific performance.  Id. ¶ 32. 

Thus, this Court’s analysis in Geier deals specifically with determining how and 

when to allow a party to appeal from various “proceedings” in probate court—not 

whether a judgment is final and on the merits for purposes of res judicata.  Therefore, the 

circuit court’s reliance on Geier to support its finding that a final judgment existed in this 

case is misplaced. 

Ultimately, there is no final judgment on the merits in a prior action from this 

Court that precludes Denise from bringing her claim.  If anything, by vacating the 

findings of the circuit court, this Court’s ruling in Smeenk I revived Denise’s claim, 

allowing her to move forward in front of the circuit court to pursue her recovery for 
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Neil’s breach. Therefore, because this element is not satisfied, res judicata is inapplicable 

and cannot be used to bar Denise’s claim. 

(3) The parties are the same because this is still the same lawsuit, with no “prior 

adjudication” with which to compare. 

 

As with the first element, this element is impossible to analyze because there is no 

“prior adjudication”; this is not a separate lawsuit and there was no final judgment on the 

merits.  It is simply a continuation of the same case following this Court’s ruling in 

Smeenk I.  See Siebrasse, 2006 S.D. 83, ¶ 16, 722 N.W.2d at 90.  Thus, while the parties 

are the “same,” this element is still not satisfied due to the lack of any “prior 

adjudication” and the fact that res judicata is simply inapplicable here. 

(4) There was no “full and fair” opportunity to litigate the issue in the prior 

adjudication. 

 

The circuit court stated that Denise is now attempting to “retool her previously 

litigated breach of contract claim as an action for money damages.”  (APP 005).  There 

are multiple issues with this analysis.  First, as this Court noted in Smeenk I, Denise never 

actually litigated her breach of contract claim because the circuit court incorrectly found 

it was barred by the notice and presentation statutes set forth in SDCL §§ 29A-3-803-

804.  Thus, because there was no finding of enforceability or liability, there was no 

“previously litigated” breach of contract claim.  

Second, there is no such “action for money damages.” Money damages are a legal 

remedy that are often sought via a breach of contract claim.  Again, the circuit court’s 

finding of res judicata is improper because it essentially holds that Denise’s claim is 

barred simply because one particular remedy is unavailable to her.  
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Denise never had a full or fair opportunity to litigate her breach of contract claim 

or entitlement to money damages.  Thus, like the three preceding elements, this element 

is not satisfied, rendering res judicata inappropriate to bar Denise’s claim. 

C. Res judicata only applies to unreversed claims. 

Res judicata is also inapplicable as it can only be applied to unreversed claims.  

South Dakota precedent is clear: “In South Dakota, it is well settled that the decision 

upon which one may base a claim of res judicata must be final and unreversed.”   Bank of 

Hoven v. Rausch, 449 N.W.2d 263, 265 (S.D. 1989) (citing Rosebud Sioux Tribe v. 

Strain, 432 N.W.2d 259, 262 (S.D.1988); Black Hills Jewelry, 336 N.W.2d at 157 (“Of 

course, the earlier court must have had jurisdiction and its decision must be final and 

unreversed”)); see also Skoglund v. Staab, 269 N.W.2d 401, 403 (S.D. 1978) (an 

adjudication on the merits is a “bar to any future action between the same parties or their 

privies upon the same cause of action so long as it remains unreversed”) (emphasis 

added)).   

This Court has stated the following with regard to the meaning of a reversed 

judgment: 

“To ‘reverse’ a judgment means to ‘overthrow, vacate, set aside, make void, 

annul, repeal, or revoke it.’” Wheeler v. John Deere Co., 935 F.2d 1090, 

1096 (10th Cir.1991) (quoting Black's Law Dictionary 1319 (6th ed.1990)). 

“A judgment reversed by a higher court is ‘without any validity, force or 

effect, and ought never to have existed.’” Id. (quoting Butler v. Eaton, 141 

U.S. 240, 244, 11 S.Ct. 985, 987, 35 L.Ed. 713 (1891)). See also 

Arkadelphia Milling Co. v. St. Louis Sw. Ry. Co., 249 U.S. 134, 145, 39 

S.Ct. 237, 242, 63 L.Ed. 517 (1919) (stating that “the principle, long 

established and of general application, that a party against whom an 

erroneous judgment or decree has been carried into effect is entitled, in the 

event of a reversal, to be restored by his adversary to that which he has lost 

thereby”); Riha v. Int'l Tel. & Tel. Corp., 533 F.2d 1053, 1054 (8th 

Cir.1976) (noting “[a] judgment vacated on appeal is of no further force and 

effect”). 
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St. John v. Peterson, 2013 S.D. 67, ¶ 22, 837 N.W.2d 394, 400 (emphasis added).  Here, 

in Smeenk I, this Court held:  

The circuit court erred in determining that Denise failed to substantially 

comply with SDCL 29A-3-804 in presenting the creditor claim within the 

time requirements of SDCL 29A-3-803, and we vacate the circuit court’s 

findings of fact and conclusions of law from February 2, 2021, to the extent 

that they are inconsistent with this opinion.  However, the court properly 

considered whether Denise could seek court approval of her request for 

specific performance of the Agreement. We affirm the circuit court’s 

determination that Denise is not entitled to the remedy of specific 

performance on her claim for the alleged breach of the Agreement. 

 

See Smeenk I, 2022 SD 41, ¶ 41, 978 N.W.2d at 396 (emphasis added).  As set forth in St. 

John, the reversal and vacation of a court’s finding are synonymous.  St. John, 2013 S.D. 

67, ¶ 22, 837 N.W.2d at 400.  This Court specifically vacated—and as such, reversed—

the circuit court as to its finding that Denise could not bring her claim under SDCL § 

29A-3-804 and SDCL § 29A-3-803.  The circuit court’s ruling in barring Denise’s claim 

via res judicata subverts this Court’s findings in Smeenk I.  Because of this, Denise’s 

rights are “left wholly unaffected by any previous determination that was reversed” and 

as such, should be “restored” to what she had lost—the right to bring her claim.  Id. ¶¶ 

21-22.   

Therefore, the circuit court’s finding that Denise’s claim is barred by res judicata 

is contradicted by clearly stated South Dakota law as res judicata does not apply to 

reversed claims.  As such, this Court should reverse and remand with instructions to the 

circuit court to hold a trial to determine Denise’s damages as a result of Neil’s breach. 

CONCLUSION 

 

Res judicata is inapplicable in this case.  There was no “prior adjudication” to 

give rise to a preclusive effect and none of the required elements are satisfied.  
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Furthermore, there was no final judgment on the merits as to any claim.  While this Court 

may have found Denise might be precluded from seeking the remedy of specific 

performance, the “rights and obligations of the parties” have clearly not been decided as 

no finding as to liability has been made.  Finally, res judicata only applies to claims that 

have not been reversed—unlike the claim in the case at bar.   

The trial court found in favor of Denise and granted her Motion for Partial 

Summary Judgment.  Because the circuit court erred in utilizing res judicata to bar 

Denise’s remedy, Denise respectfully requests this Court reverse the circuit court’s 

November, 14 2022, Order and remand the case back to the circuit court, ordering the 

circuit court to hold a trial on Denise’s money damages. 

REQUEST FOR ORAL ARGUMENT 

 Appellant respectfully requests oral argument in this case. 

Dated:  March 2, 2023.     
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PRELIMINARY STATEMENT  

 Throughout Appellee’s Brief, Interested Party/Appellee, Ryan Smeenk, is referred 

to as “Ryan.”  Appellant, Denise Schipke–Smeenk, is referred to as “Denise.”  The 

decedent, Neil Smeenk, is referred to as “Neil.”  The settled record is denoted “SR,” 

followed by the appropriate pagination.  Findings of fact and conclusions of law are 

denoted with “FOF” or “COL” followed by the appropriate number.  

JURISDICTIONAL STATEMENT 

Denise appeals the circuit court’s order regarding Petitioner Denise L. Schipke-

Smeenk’s motion for partial summary judgment, entered on November 14, 2022.  SR 

1094 (notice of appeal).  Because the circuit court’s order determined all issues with 

respect to Denise’s previously-litigated creditor claim, it is a final order as contemplated 

by SDCL 15-26A-3.  SR 1098–99; see In re Estate of Geier, 2012 S.D. 2, 809 N.W.2d 

355; see also SDCL 29A-3-107.  Denise timely filed her notice of appeal pursuant to 

SDCL 15-26A-6 on December 12, 2022.  SR 1094.  
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STATEMENT OF THE ISSUES 

 

I. WHETHER DENISE’S CREDITOR CLAIM IS BARRED BY RES 

JUDICATA?  

 

The circuit court held that Denise’s claim was barred by the doctrine of res 

judicata.  

  

In re Estate of Smeenk, 2022 S.D. 41, 978 N.W.2d 383  

 

Healy Ranch Inc. v. Healy, 2022 S.D. 41, 978 N.W.2d 786 

 

In re Estate of Geier, 2012 S.D. 2, 809 N.W.2d 355 

 

SDCL 29A-1-102  

 

SDCL 29A-3-107 

 

Restatement (Second) of Judgments § 25 

 

18 Charles A. Wright, et al., Federal Practice and Procedure § 4410 
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STATEMENT OF THE CASE AND FACTS  

This is the second appeal in a lengthy dispute between Denise (Neil’s estranged 

spouse) and Ryan (Neil’s son) over the proper distribution of Neil’s estate.  See In re 

Estate of Smeenk [Smeenk I], 2022 S.D. 41, 978 N.W.2d 383.  The genesis of the dispute 

is an agreement that Neil and Denise executed, as husband and wife, in which they 

purportedly agreed that neither would revoke their respective Wills without the other’s 

consent.  Id. ¶ 1.  Shortly before Neil took his own life, and while their divorce was 

imminent, Neil executed a new Last Will and Testament (“2019 Will”) disinheriting 

Denise.  SR 9–14 (2019 Will) (“I wish for Denise Schipke–Smeenk to receive the least 

amount of my estate as is allowable by South Dakota law.”). This new 2019 Will, in 

Denise’s view, amounted to a breach of their agreement.  Smeenk I, 2022 S.D. 41, ¶ 1, 

978 N.W.2d at 386.  

After Neil’s passing, the 2019 Will disinheriting Denise was admitted into formal 

probate over Denise’s objection.  SR 241.  Believing herself entitled to virtually all of 

Neil’s assets due to the agreement, Denise proceeded to adjudicate her breach of contract 

creditor claim in the probate proceeding.1   Smeenk I, 2022 S.D. 41, ¶ 1, 978 N.W.2d at 

386.  As her sole remedy for this alleged breach, Denise sought specific performance of 

the agreement.  Id. ¶ 10.  Following a bench trial, the circuit court barred Denise’s 

 
1  The primary asset of the Estate is one half of the proceeds from a contract for deed, 

whereby Neil sold his family ranch.  Smeenk I, 2022 S.D. 41, ¶ 38, 978 N.W.2d at 395.  

In 2017, Neil assigned one-half of these proceeds to Denise outright.  SR 125.  Therefore, 

regardless of the outcome of this dispute, Denise will receive one-half of Neil’s assets.  

Id.  This appeal is before the Court because Denise seeks the other half of the proceeds, 

which is contrary to Neil’s desire.  SR 9–14 (2019 Will disinheriting Denise).  
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creditor claim as untimely under the nonclaim statutes in SDCL Chapter 29A-3.  Id. 

¶¶ 11–12.  The circuit court also denied Denise’s claim on the merits on two independent 

bases.  First, Denise failed to prove—or even raise—a necessary element of her only 

chosen remedy of specific performance.  Id ¶ 12; SR 814–15.  Second, it held that the 

agreement was unenforceable against Neil because specific performance would not be 

just and reasonable to him.  Id.; SR 815 (2/2/21 COL #5) (“[S]pecific performance is 

nevertheless inappropriate . . . . The question before this Court is not necessarily validity, 

but rather, enforceability.”) (emphasis added).  

On appeal, this Court concluded that Denise’s creditor claim was timely presented 

under SDCL Chapter 29A-3.  Id. ¶ 41.  However, and dispositive of the issue, this Court 

upheld the circuit court’s order denying Denise’s claim for failing to prove, or even raise, 

a necessary element of specific performance (the inadequacy of her legal remedy).  Id.  

This Court correctly described the circuit court’s denial as “merits-based.”  Id. ¶ 12.  

Given its affirmance on the merits, this Court deemed it unnecessary to consider the 

circuit court’s separate determination that it would be inequitable to enforce the 

agreement against Neil.  Id. ¶ 40; SDCL 21-9-3(2); SR 815 (2/2/21 COL #5).  

With her only requested remedy barred, this Court’s affirmance in Smeenk I fully 

resolved Denise’s creditor claim.  See 2022 S.D. 41, ¶ 28, 978 N.W.2d at 392.  

Nevertheless, in this next installment, Denise argues that she is permitted to re-litigate her 

previously denied claim, now for money damages.  See Brief of Appellant Denise L. 

Schipke–Smeenk (“Appellant Brief”) at 4.  Denise takes this position even though she did 

not advance a money damages theory in Smeenk I by:  (i) pleading money damages as an 
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alternative remedy; (ii) offering evidence related to money damages at the trial; (iii) 

proposing findings of fact or conclusions of law related to money damages; or (iv) 

otherwise mentioning money damages prior to the circuit court’s denial of her claim.  

Denise did not take these actions because, as this Court aptly observed in Smeenk I, 

“Denise was not seeking a monetary remedy[.]”  Smeenk I, 2022 S.D. 41, ¶ 28, 978 

N.W.2d at 392.  Consistent with this theme, at the appellate level, Denise took matters a 

step further and repeatedly represented that proving her legal remedy would not be 

possible.  See, e.g., Brief of Appellant Denise L. Schipke–Smeenk (“Smeenk I Appellant 

Brief”) at 28–29 (“[I]t is impossible to make a determination of what the value of the 

Estate might be upon the second person’s death[.]”) (emphasis added).2  

  In light of this Court’s decision, Ryan petitioned the circuit court to direct 

Denise, as Personal Representative, to distribute the assets of the estate in accordance 

with the 2019 Will.  SR 959.  In response, to test the veracity of her new theory for 

money damages, Denise filed a motion for partial summary judgment in the open probate 

proceeding requesting summary judgment on two elements of her barred claim:  validity 

of the agreement and its breach.  SR 999.  Ryan resisted her request for partial summary 

judgment.3  SR 1006–13.  Ultimately, the circuit court agreed that no material facts were 

 
2  This Court has a history of binding parties to the concessions of their counsel.  See, e.g., 

Pickerel Lake Outlet Ass’n v. Day Cty., 2020 S.D. 72, ¶ 12, 953 N.W.2d 82, 88 (“At oral 

argument, both parties agreed that the Bracker balancing test does not apply to this 

case.”); Rush v. U.S. Bancorp Equip. Fin., Inc., 2007 S.D. 119, ¶ 11, 742 N.W.2d 266, 

269 (“Plaintiffs concede as much in their appellate argument[.]”). 

 
3  In her brief, Denise criticizes the fact that Ryan did not file a cross motion for summary 

judgment.  See Appellant Brief at 4.  However, Ryan was not required to cross move.  He 

appropriately raised the issue of res judicata in his resistance to Denise’s motion for 
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in dispute as to validity of the agreement or its breach.  SR 1052–59, 1082–83.4  

Nevertheless, the circuit court barred Denise’s claim as precluded under the doctrine of 

res judicata because “Denise failed to seek monetary damages at the original trial[.]” SR 

1059.  This appeal follows.   

STANDARD OF REVIEW 

 Application of the doctrine of res judicata is a legal question.  Farmer v. S.D. 

Dep’t of Rev. & Reg., 2010 S.D. 35, ¶ 6, n.4, 781 N.W.2d 655, n.4.  Therefore, this issue 

is reviewed de novo.  Id. 

ARGUMENT 

I. THE CIRCUIT COURT DID NOT ERR WHEN IT BARRED DENISE’S 

CREDITOR CLAIM BASED ON THE DOCTRINE OF RES JUDICATA. 

 

Res judicata is the legal principle that prevents a party from re-litigating a claim 

or issue that has been settled by a judicial decision.  See Res Judicata Black’s Law 

Dictionary (11th ed. 2019).  The doctrine’s roots are ancient and its purpose well-

established:  “[A] person should not be twice vexed for the same cause[.]”  Healy Ranch, 

Inc. v. Healy [Healy II], 2022 S.D. 43, ¶ 58, 978 N.W.2d 786, 798.  Appropriate 

application of the doctrine is critical because it prevents costly and repetitive lawsuits, 

 

partial summary judgment.  SR 1006–1018.  The circuit court then barred the claim, a 

dismissal that was well within its authority in “avoidance of unnecessary judicial waste.”  

Healy II, 2022 S.D. 43, ¶ 49, n.10, 978 N.W.2d at 800, n.10. 

 
4 In her brief, Denise represents that Ryan did “not dispute the validity of the contract to 

make Wills.”  Appellant Brief at 3.  Denise’s citation for this proposition is “CR 460.”  A 

review of this document will confirm that it does not stand for this proposition.  SR 460.  

Ryan disputed the validity of the agreement in Smeenk I and objected to Denise’s motion 

for partial summary judgment on the issue of validity in Smeenk II.  SR 1022.  
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conserves judicial resources, and encourages reliance on judicial decisions by providing 

finality.  See Brown v. Felson, 442 U.S. 127, 131 (1979) (“Res judicata serves to “free[] 

the courts to resolve other disputes.”). Piper v. Young, 2019 S.D. 65, ¶ 22, 936 N.W.2d 

793, 804 (“[P]ublic policy is best served when litigation has [] finality.”).  

This Court has a long history of faithfully applying the doctrine of res judicata.  It 

has barred duplicative divorce litigation.  Evens v. Evens, 2022 S.D. LEXIS 26, 971 

N.W.2d 907, 2022 WL 538508.  It has given preclusive effect to administrative decisions.  

Johnson v. UPS, 2020 S.D. 39, ¶ 35, 946 N.W.2d 1, 10–11.  It has prevented successive 

challenges to tax assessments even when the overvaluation was “enorm[ous].”  In re 

Hunt Tax Refund, 2019 S.D. 26, ¶ 26, 927 N.W.2d 894, 900.  It has prohibited duplicative 

litigation when a plaintiff alleged newly discovered evidence.  Estate of Johnson v. 

Weber, 2017 S.D. 36, 898 N.W.2d 718.  It has even blocked a repetitious habeas corpus 

petition from a death row inmate alleging constitutional rights violations.  Piper, 2019 

S.D. 65, ¶ 22, 936 N.W.2d at 804.  Now, consistent with South Dakota law, Ryan asks 

this Court to once again apply the doctrine of res judicata to the administration of an 

estate and decline Denise’s attempt to resurrect her previously litigated creditor claim.  

See In re Estate of Ducheneaux, 2018 S.D. 26, 909 N.W.2d 730; cf. In re Estate of Geier, 

2012 S.D. 2, 809 N.W.2d 355.   

 As this Court is intimately aware, the legal principle of res judicata has two 

distinct branches:  issue and claim preclusion.  Healy II, 2022 S.D. 43, ¶ 58, 978 N.W.2d 

at 798.  Issue preclusion forecloses “re-litigation of a matter that has been litigated and 

decided.”  Id. ¶ 40.  Claim preclusion, on the other hand, bars not only “a claim  . . . 
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actually litigated” but also claims “which could have been properly raised.”  Id. 

(emphasis in original).  As relevant here, the following factors are often used to guide the 

application of claim preclusion:     

(1) the issue in the prior adjudication must be identical to the present 

issue;5  

(2) there must have been a final judgment on the merits in the previous 

case;  

(3) the parties in the two actions must be the same or in privity; and  

(4) there must have been a full and fair opportunity to litigate the 

issues in the prior adjudication. 

 

Id.  Denise challenges all four elements.  Therefore, Ryan addresses each in turn.  

A. THE BREACH OF CONTRACT CLAIM IS IDENTICAL TO THE 

PREVIOUSLY ADJUDICATED CLAIM.  

 

 The first element—i.e., that the claims be identical—is established.  As applied to 

claim preclusion, this Court has explained that “claim identity” is determined by whether 

a litigant is “attempt[ing] to relitigate a prior determined cause of action.”  Id. ¶ 44, 978 

N.W.2d at 799 (emphasis in original).  This requires examining “whether the wrong 

sought to be redressed is the same in both actions.”   Healy II, 2022 S.D. 43, ¶ 44, 978 

N.W.2d at 799 (emphasis added). 

 It is undeniable that the wrong sought to be redressed by Denise’s motion for 

partial summary judgment—i.e., Neil’s alleged breach of contract—is identical to the 

previously adjudicated claim.  Smeenk I, 2022 S.D. 41, ¶ 9, 978 N.W.2d at 387.  For 

almost three years, Denise aggressively litigated this exact breach of contract claim, not 

 
5  In Healy II, this Court discussed its use of the phrase “issue” to analyze the identity of 

the causes of actions barred for purposes of claim preclusion and explained that “exacting 

‘issue identity’” is generally not required to establish claim preclusion.  Healy II, 2022 

S.D. 43, ¶ 44, 978 N.W.2d at 799. 
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only before the circuit court but also before this Court.  Id. ¶ 7.  Her efforts began with 

her motion for court approval of her creditor claim, continued with a bench trial on the 

motion, and ended with this Court’s affirmance of the circuit court’s merit-based holding 

that she did not prove her claim.  Id. ¶¶ 7, 11, 41.  The first element of the res judicata 

test is therefore established.  

 In an effort to overcome this, Denise argues that the circuit court “conflate[d] two 

distinct principles—a claim versus a remedy.”  Appellant Brief at 11.  However, as this 

Court recently explained, application of res judicata does not turn on whether a party 

seeks a different remedy in the new proceedings.  Rather, the question is whether the 

“wrong sought to be redressed is the same in both actions.”  Healy II, 2022 S.D. 43, ¶ 44, 

978 N.W.2d at 799.  In the previous adjudication, Denise sought to resolve her perceived 

wrong—i.e., the breach of contract claim—exclusively with specific performance; she 

made no attempt to raise or prove money damages prior to the denial of her claim.  See 

Smeenk I, 2022 S.D. 41, ¶ 28, 978 N.W.2d at 392 (“Denise was not seeking a monetary 

remedy[.]”).  For purposes of res judicata, the impact of Denise obtaining an unfavorable 

ruling on specific performance is that her entire claim is now barred “regardless of 

whether . . . different forms of relief [are] requested in a subsequent action.”  Farmer v. 

S.D. Dep’t of Rev. & Regul., 781 N.W.2d 655, 660 (S.D. 2010); Healy II, 2022 S.D. 43, 

¶ 44, n.9, 978 N.W.2d at 799, n.9 (“If a later suit advances the same claim as an earlier 

suit . . . the [] judgment prevents litigation of all grounds for . . . recovery that were 

previously available to the parties, regardless of whether they were asserted or 

determined in the prior proceeding.”)  Cf. Hudlund v. River Bluff Estates, LLC, 2018 S.D. 
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20, ¶ 24, 908 N.W.2d 766, 774.  

 Both legal treatises and modern case law align with this Court’s refusal to allow 

separate adjudications for different forms of relief.  See Farmer, 781 N.W.2d at 660; 

Healy II, 2022 S.D. 43, ¶ 44, n.9, 978 N.W.2d at 799, n.9.  Turning first to the treatises, 

the Restatement (Second) of Judgments pointedly states that “[a] judgment granting or 

denying specific performance of a contract should preclude an action for money damages 

for breach.”6  See, e.g., Restatement (Second) of Judgments § 25, cmt. i(2).  In harmony 

with this principle, Wright and Miller’s Federal Practice and Procedure explains that “[a] 

contract action for specific performance cannot be followed by a second action for 

damages[.]”  See 18 Fed. Prac. & Proc. Juris. § 4410 (3d. ed Apr. 2022).  Consistent with 

these secondary sources, courts across the United States—including the Eighth Circuit 

Court of Appeals—shun successive litigation for money damages following an 

unsuccessful trial in equity.7   One decision even went so far as observing that “[t]o allow 

 
6 Although inapplicable here, an exception occurs when the previous adjudicatory body 

lacked jurisdiction to hear the later-asserted claim.  These situations are protected by the 

full and fair opportunity element of the test.  See, e.g., In re Estate of Ducheneaux, 2018 

S.D. 26, ¶ 21, 909 N.W.2d 730, 738 (noting that nontrust property could not be probated 

before the Department of the Interior).  This exception is inapplicable.  

 
7  The following cases provide a sample of many decisions articulating this principle:  

Parklane Hoisery Co. v. Shore, 439 U.S. 322, 335 (1979) (“[A]n equitable determination 

can have collateral-estoppel effect in a subsequent legal action[.]”); Estate of Young v. 

Williams, 810 F.2d 363, 365 (2d Cir. 1986) (permanent injunction precluded money 

damages); Falls Stamping & Welding Co. v. Inter’l Union, United Auto. Workers, etc., 

Region II, 744 F.2d 521, 525 (6th Cir. 1984) (same); Ennenga v. Starns, 677 F.3d 766, 

776–77 (7th Cir. 2012) (same); Lambert v. Conrad, 536 F.2d 1183, 1185 (7th Cir. 1976) 

(same); Clarke v. Redeker, 406 F.2d 883, 884 (8th Cir. 1969) (same); Mirin v. Nevada, 

547 F.2d 91, 94 (9th Cir. 1976) (same); Barkley v. Carter County State Bank, 791 S.W.2d 

906, 911–12 (Mo. Ct. App. S.D. 1990) (same); Jou v. Adalian, 2016 U.S. Dist. LEXIS 

117914 at *44–45 (D. Haw. Sept. 1, 2016) (specific performance and money damages 
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[a party] to litigate separately each theory of recovery would destroy the purpose of the 

doctrine of res judicata[.]” Kradoska v. Kipp, 397 A.2d 562, 569 (Me. 1979).  This logic 

is sound.   

 It is understood that when, as here, “a party fails to fully develop all of the issues 

and evidence available in a case, [s]he is not justified in later trying the omitted issues or 

facts in a second action based upon the same claim.”  Crowley v. Spearfish Independent 

School Dist., No 40–2, 445 N.W.2d 308, 312 (S.D. 1989).  Honoring this principle, and 

applying the holdings in Farmer and Healy II, Denise’s attempt to split her legal and 

equitable remedies into two separate adjudications is legally impermissible.  Farmer, 781 

N.W.2d at 660; Healy II, 2022 S.D. 43, ¶ 44, n.9, 978 N.W.2d at 799, n.9; see supra, note 

5.  The first element of res judicata—that the claims be identical—is met.  

B. THERE WAS A FINAL JUDGMENT ON THE MERITS.  

 

 The circuit court’s order denied Denise’s motion for approval and payment of 

claim on the merits.  SR 836.  This was a final decision on the merits for purposes of res 

judicata.  Smeenk, 2022 S.D. 41, ¶¶ 12, 41, 978 N.W.2d at 388, 396.  In probate 

proceedings, the finality of an order is measured not by the closing of an estate, but rather 

by whether an order “disposes of all issues relative to a particular petition and leaves 

nothing for decision.”8  In re Estate of Petrik, 2021 S.D. 49, ¶ 16, 963 N.W.2d at 770 

 

without jury precluded legal relief before jury); Wolf v. Anderson, 422 N.W.2d 400, 400–

01 (N.D. 1988) (following an affirmance regarding the petitioners’ failure to prove the 

inadequacy of their legal remedy, all other remedies were likewise foreclosed). 

 
8  Citing In re Estate of Siebrasse [Siebrasse IV] as her exclusive authority, Denise 

contends that res judicata does not apply because, in her view, these are “successive 

appeals” taken in the same case.  See Appellant Brief at 5–6, 10; Siebrasse IV, 2006 S.D. 
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(analyzing Geier); In re Estate of Geier, 2012 S.D. 2, 809 N.W.2d 355.  Although a 

petition “defines a proceeding,” “further pleadings relating to the same subject matter, 

whether labeled motions or petitions, are part of the same proceeding.”  Geier, 2012 S.D. 

2, ¶ 13, 809 N.W.2d at 359.   

 Applying these principles here, Denise presented her creditor claim with a single 

document—her motion for approval and payment of claim.  See SR 258–60 (4/8/20 

motion); Smeenk I, 2022 S.D. 41, ¶ 10, 978 N.W.2d at 387.  In this pleading and its 

supportive briefs, Denise requested that the circuit court enforce the agreement 

exclusively with specific performance.  Smeenk I, 2022 S.D. 41, ¶ 10, 978 N.W.2d at 387 

(describing Denise’s motion as “seeking specific performance of the Agreement[.]”); see 

also SR 259, 449–52.  Therefore, finality is defined by whether the order denying her 

motion fully resolved this request on the merits.  See Geier, 2012 S.D. 2, ¶ 13, 809 

N.W.2d at 359.9   

 

83, 722 N.W.2d 86.  This argument should be summarily rejected.  Siebrasse IV was 

handed down six years prior to this Court’s decision In re Estate of Geier, 2012 S.D. 2, 

809 N.W.2d 355.  As noted previously, in In re Estate of Geier, this Court set aside its 

previous definition of finality in probate proceedings and followed the lead of 

“persuasive authority from other jurisdictions” to redefine the meaning of a final order as 

applied to the administration of an estate.  In re Estate of Petrik, 2021 S.D. 49, ¶ 16, 963 

N.W.2d at 770.  Prior to In re Estate of Geier, an estate had to reach final administration 

before an order was “final.”  In re Estate of Fox, 2018 S.D. 35, ¶ 10, 911 N.W.2d 746, 

749.  Because the Siebrasse estate underwent four rounds of appeals that involved 

reversals on various issues, it never achieved “finality” under the old rule—i.e., closing 

of the estate.  See, e.g., Siebrasse IV, 2006 S.D. 83, ¶¶ 2–4, 722 N.W.2d at 87–88.  

Because it applies an inapplicable rule, the Siebrasse decisions are of little import. 

 
9  In her motion, Denise specifically requested that the court administer Neil’s estate in 

accordance with the Neil’s 2017 Will.  Smeenk I, 2022 S.D. 41, ¶ 10, 978 N.W.2d at 387; 

see also SR 259, 449–52.  This request was more of an attempt to circumvent the circuit 

court’s previous order admitting Neil’s 2019 Will into formal probate.  Id. ¶ 8.  Neither 
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 Not only did the circuit court fully resolve Denise’s motion on the merits; it did so 

for two different reasons.  SR 836 (02/05/21 order denying claim).  As an initial matter, 

the circuit court held that Denise failed to prove—or even raise—a necessary element of 

her creditor claim (the inadequacy of her legal remedy).  SR 814–15.  Additionally, it 

found that the agreement was unenforceable against Neil because specific performance 

would not be just and reasonable to him.  SR 815 (2/2/21 COL #5) (“[S]pecific 

performance is nevertheless inappropriate . . . . The question before this Court is not 

necessarily validity, but rather, enforceability.”) (emphasis added).  Both determinations 

disposed of all issues in her motion and were not reversed.  Smeenk I, 2022 S.D. 41, ¶ 41, 

978 N.W.2d at 396.  Thus, the circuit court’s order was final for purposes of res judicata.  

See SR 817 (2/5/21 order) (“[T]he Motion for Approval and Payment of Claim is hereby 

DENIED.”).   

 Notwithstanding the preceding, Denise argues that the circuit court did not 

determine whether the agreement was enforceable or breached; thus, she believes herself 

entitled to a second trial on these issues.  See Appellant Brief at 4.  This argument is 

untenable for three reasons.  First, in essence, Denise’s argument simply repeats this 

Court’s observation in Smeenk I that denial of her claim prior to a determination of 

breach may have offended principles of ripeness.  2022 S.D. 41, ¶ 32, 978 N.W.2d at 393.  

 

party appealed the circuit court’s order admitting the 2019 Will.  Id.  Therefore, it is no 

longer possible for Denise to challenge Neil’s 2019 Will with another testamentary 

document.  In re Estate of Petrik, 2021 S.D. 49, ¶ 16, 963 N.W.2d at 770 (defining a final 

order).  Along these lines, at oral argument in Smeenk I, members of the Court observed 

that the motion might be the equivalent of an “end around” to the circuit court’s order 

denying Denise’s petition to admit Neil’s 2017 Will into probate.  Ryan agrees. 



 

 

14 

This Court has already set this issue aside.  Id. (“[N]either party has raised ripeness as an 

issue on appeal . . . . Therefore, we address the issue that is at the center of the 

controversy between the parties.”).  For that reason alone, Denise’s argument is both 

untimely and unpersuasive.   See In re Estate of Smid, 2008 S.D. 82, ¶ 22, n.5, 756 

N.W.2d 1, 9, n.5 (discussing waiver of unpresented arguments). 

 Second, even if Denise had earned a merits-based reversal—she did not—such an 

outcome would not allow her to turn back time and re-litigate her claim under a new 

theory.  See Smeenk I, 2022 S.D. 41, ¶ 28, 978 N.W.2d at 392 (“Denise was not seeking a 

monetary remedy[.]”).  Instead, at best, a reversal in Smeenk I would have resulted in a 

remand directing the circuit court to enter holdings on the remaining elements.  This is 

not the result that Denise seeks; rather, she desires an opportunity to re-litigate her claim 

under a new theory of money damages.  Thus, her argument is less helpful.   

 Third and finally, Denise broadly suggests that the circuit court bypassed 

consideration of liability altogether.  Appellant Brief at 14.  Not only is this assertion 

factually unsupportable; it contradicts Denise’s previous representations to this Court 

regarding the nature of the issues presented in Smeenk I.  SR 900 (docketing statement) 

(“Did the Circuit Court err in finding against enforcement of the Agreement to Execute 

Mutual Wills . . . ?”) (emphasis added).  As her docketing statement correctly noted, 

regardless of validity or breach, the agreement has already been adjudicated as 

unenforceable against Neil.  SR 815 (2/2/21 COL #5).  This determination stands 

unreversed.  See Smeenk I, 2022 S.D. 41, ¶ 41, 978 N.W.2d at 396 (vacating only the 

findings and conclusions pertaining to SDCL Chapter 29A-3).  Therefore, consistent with 
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Geier and its descendants, the circuit court’s denial of Denise’s creditor claim “le[ft] 

nothing for decision.”  In re Estate of Petrik, 2021 S.D. 49, ¶ 16, 963 N.W.2d at 770.   

 In a last effort to challenge finality, Denise insists that this Court specifically 

remanded this matter for additional substantive proceedings.  See Appellant Brief at 4, 

13.  A review of the decision in Smeenk I confirms that this Court did not include any 

remand instructions.  Smeenk I, 2022 S.D. 41, 978 N.W.2d 383.  For this reason, Denise 

relies instead on this Court’s judgment as evidence that a merits-based remand was 

desired.  SR 987 (Judgment (08/12/22) (“[T]his cause . . .  is hereby remanded . . . for 

further proceedings according to law and the decision of this Court.”).  However, as this 

Court is aware, the remand language this Court included in the Smeenk I judgment is used 

in all judgments regardless of whether this Court affirms, reverses, or affirms in part and 

reverses in part.  See Appendix at 27–29 (attaching judgments in all three scenarios).  

This language is inserted because regardless of the ultimate appellate outcome, this Court 

must transfer subject matter jurisdiction back to the circuit court.  See, e.g., O’Neill v. 

O’Neill, 2016 S.D. 15, ¶ 34, 876 N.W.2d 486, 500 (“An appeal from a[n] [] order strips 

the [circuit] court's jurisdiction over the subject matter of the [] order except as to certain 

trivial matters[.]”).  It is not, as Denise suggests, evidence that this Court blessed an 

attempt by Denise to re-litigate her claim with new proceedings for money damages.10   

 
10  Denise goes so far as to assert that “[i]f anything, by vacating the findings of the 

circuit court, this Court’s ruling in Smeenk I revived Denise’s claim, allowing her to 

move forward in front of the circuit court to pursue her recovery for Neil’s breach.”  See 

Appellant Brief at 14–15.  To be clear, rather than wholly “vacate the findings of the 

circuit court,” this Court vacated only those findings to the extent that they were 

inconsistent with its ruling on the non-claim statutes.  Smeenk I, 2022 S.D. 41, ¶ 41, 978 

N.W.2d at 396.  Further, and just as important, Denise cites no statute or case in support 
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 With finality established, the remaining question is whether the order denying 

Denise’s claim amounted to a decision on the merits.  This factor is easily resolved, given 

that the Smeenk I decision has already drawn this conclusion.  2022 S.D. 42, ¶ 12, 978 

N.W2d at 388 (“The [circuit] court then made a merits-based determination that Denise 

was not entitled to specific performance because Denise failed to show an inadequate 

remedy at law.”) (emphasis added).  Classifying the Smeenk I affirmance as a decision on 

the merits is consistent with the holding in Healy II, in which this Court held that a 

decision is on the merits “even when it is ‘based on . . . a failure to prove a substantive 

allegation[] of fact.”  2022 S.D. 43, ¶ 53, 978 N.W.2d at 801 (quoting United States v. 

Or. Lumber Co., 260 U.S. 290, 300–01, 43 S.Ct. 100, 103, 67 L.Ed. 261 (1922)).  The 

second element of res judicata—a final, unreversed decision on the merits—is met.   

C. THE PARTIES ARE THE SAME IN BOTH ACTIONS. 

 

 At all stages, Denise has pursued her claim as both the personal representative of 

the Estate and as an alleged creditor.  Ryan, as an interested party, has resisted her.  

Notably, Denise admits that “the parties are the ‘same.’”  Appellant Brief at 15.  

Therefore, this element is undisputed.   

D. DENISE HAD A FULL AND FAIR OPPORTUNITY TO LITIGATE HER 

CLAIM IN A PRIOR ADJUDICATION.  

 

  The final element of res judicata—namely, that Denise had a full and fair 

opportunity to litigate the issue—is also satisfied.  As this Court has recently instructed, 

“[f]or a claim to be barred by res judicata, the claim need not have been actually litigated 

 

of her proposition that this Court’s vacating of certain findings somehow “revived” a 

damage theory that had never been presented. 
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at an earlier time.  Rather, the parties only need to have been provided a fair opportunity 

to place their claims in the prior litigation.”  Healy II, 2022 S.D. 43, ¶ 56. 978 N.W.2d at 

801. 

 It is beyond debate that Denise had every opportunity to litigate her breach of 

contract claim—including an opportunity to assert monetary damages—at the first trial.  

This Court is intimately familiar with Denise’s efforts, given that it has already 

considered an appeal regarding those proceedings.  Denise attended a bench trial, called 

witnesses, offered exhibits, made legal arguments, and proposed findings of fact and 

conclusions of law.  SR 602–750 (bench trial transcript); SR 755–71 (proposed findings).  

She even testified in support of her belief that she was entitled to the entirety of Neil’s 

estate by virtue of her breach of contract claim.  SR 608–67.  She exclusively sought an 

equitable remedy.  She did not prevail.  She appealed.  She was unsuccessful again.11  

Smeenk I, 2022 S.D. 41, ¶ 41, 978 N.W.2d at 396 (affirming denial on the merits).  Not 

only does res judicata prevent re-litigation of her previously barred claim; Denise’s 

failure to present evidence or propose findings on money damages is—independently—

dispositive of this case under this Court’s well-established waiver and forfeiture 

standards.  Stemper v. Stemper, 415 N.W.2d 159, 160 (S.D. 1987) (“A claim or theory 

not mentioned in the proposed findings of fact and conclusions of law is deemed 

 
11  Denise makes the factually unsupportable claim that she “never actually litigated her 

breach of contract claim because the circuit court incorrectly found it was barred by the 

notice and presentation statutes set forth in SDCL §§ 29A-3-803–804.”  Appellant Brief 

at 15.  In actuality, Denise extensively litigated her claim—from serving and responding 

to written discovery to a bench trial at which she testified in support of it.  SR 568 

(answers to interrogatories and requests for production); SR 578; SR 678; SR 602–750 

(bench trial transcript). 
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abandoned.”); Martin v. Martin, 358 N.W.2d 793, 798 (S.D. 1984) (“In the absence of a 

proposed finding . . .  [the petitioner] cannot be heard to complain that the trial court did 

not [enter a specific finding].”); Huth v. Hoffman, 464 N.W.2d 637, 638 (S.D. 1991).12  

 In the end, this Court has made it clear that parties have been given a full and fair 

opportunity to litigate potential—but unasserted—theories if they do not pursue those 

theories despite having “every opportunity to do so.”  Healy II, 2022 S.D. 43, ¶ 57, 978 

N.W.2d at 802 (“Bret did not bring a quiet title action . . . . However, he had every 

opportunity to do so . . . . Therefore, element four [the full and fair opportunity element] 

is met.”).  Denise had every opportunity to prove her case by asserting an entitlement to 

an equitable remedy, pursuing monetary damages, or seeking both alternatively.  She 

elected to pursue only an equitable remedy.  Her failure to “fully develop all of the issues 

and evidence available in [her] case” does not justify her attempt to retry “the omitted 

issues or facts in a second action based upon the same claim.”  See Crowley, 445 N.W.2d 

at 312; State v. Miller, 248 N.W.2d 874, 878 (S.D. 1976) (“A defendant cannot follow 

one course of strategy at the time of trial and, if that turns out to be unsatisfactory, 

 
12 Denise’s proposed conclusions of law stated her desire in Smeenk I plainly:  

 

Denise Schipke-Smeenk, as a creditor, is entitled to specific performance 

of the Agreement to Execute Mutual Wills resulting in the specific 

performance of the terms of the 2017 Will to the extent that the 2017 Will 

devises to her property of the Descendant.  The property devised to Denise 

Schipke-Smeenk in the 2017 Will will be awarded [sic] her in satisfaction 

of her creditor claim.  Any remaining property in the Estate will pass 

pursuant to the terms of the 2019 Will. 

 

SR 771 (Proposed FOF/COL # 43) (emphasis added). 
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complain that he should be discharged or given a new trial.”); Sharpe v. Dept. of Transp., 

505 S.E.2d 473, 475 (1998) (“A party cannot complain of error that [his] own legal 

strategy, trial procedure, or conduct aided in causing.”).  Because Denise had a full and 

fair opportunity to litigate her claim, the final element is met.  The circuit court did not 

err in dismissing Denise’s claim as barred by res judicata.  

CONCLUSION 

 Based upon the foregoing, Ryan respectfully requests that this Court affirm the 

circuit court’s order barring Denise’s claim.  

 REQUEST FOR ORAL ARGUMENT 

Appellee Ryan Smeenk, by and through his counsel, respectfully requests the 

opportunity to present oral argument before this Court. 

Dated this 20th day of March, 2023. 
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  lwaeckerle@tb3law.com 

 

  

mailto:jburke@tb3law.com


 

 

20 

CERTIFICATE OF COMPLIANCE 

 

Pursuant to SDCL 15-26A-66(b)(4), I hereby certify that Appellee’s Brief 

complies with the type volume limitation provided for in SDCL 15-26A-66.  Appellee’s 

Brief was prepared using Times New Roman typeface in 12-point font and contains 5,419 

words.  I relied on the word count of our word processing system used to prepare 

Appellee’s Brief and the original and all copies are in compliance with this rule. 

     

             /s/ John W. Burke                                                . 

John W. Burke 

 

 

  



 

 

21 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on the 20th day of March, 2023, I mailed the foregoing 

Appellee’s Brief to the Clerk for the South Dakota Supreme Court via first class U.S. 
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     APPENDIX  

 

 

I. Order Regarding Petitioner Denise L. Schipke–Smeenk’s Motion  ............ App. 1 

 for Partial Summary Judgment (Smeenk II) (filed 11/14/2022) 

 

II. Memorandum of Decision on Motion for Partial Summary Judgment  ....... App. 3 

 (Smeenk II) (filed 10/19/22) 

 

III. Order Denying Motion for Approval and Payment of Claim ..................... App. 11 

 (Smeenk I) (filed 02/05/21) 

 

IV. Findings of Fact and Conclusions of Law (Smeenk I) (filed 02/02/21) ...... App. 12 

 

V. Sample South Dakota Supreme Court Judgments ....................................... App. 27 

 

A. Piper v. Young, 2019 S.D. 65, 936 N.W.2d 793 (aff’d) ........................ App. 27 

 

B. Mealy v. Prins, 2019 S.D. 57, 934 N.W.2d 891 (aff’d in part, ............. App. 28 

rev’d in part) 

 

C. Fuoss v. Dahlke Family LP, 2023 S.D. 3, __ N.W.2d __ (rev’d) ......... App. 29 
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