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IN THE SUPREME COURT 

OF THE  
 

STATE OF SOUTH DAKOTA 
________________________________________________________________________ 
 
STATE OF SOUTH DAKOTA,  
 

Plaintiff and Appellee,    
  

                                                                                  No. 27484 
vs.  
 
 
JEREMIAH BADIT LIAW,  
 

Defendant and Appellant.   
________________________________________________________________________ 

 

PRELIMINARY STATEMENT 

All references herein to the Settled Record are referred to as “SR.” The 

transcript of the Arraignment Hearing held March 16, 2015, is referred to as 

“AH.” The transcripts of the Jury Trial held March 24, 2015, through March 26, 

2015, are referred to as “JT1,” “JT2,” and “JT3” respectively. Exhibits are referred 

to as “Ex.” followed by the exhibit number. The transcript of the Sentencing 

Hearing is referred to as “ST”. All references will be followed by the appropriate 

page number or, for videos, time designation.     

JURISDICTIONAL STATEMENT 

Jeremiah Liaw appeals the following Judgment and Sentence entered May 

28, 2015, by the Honorable Larry Long, Circuit Court Judge, Second Judicial 
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Circuit: Count 2—Kidnapping in the Second Degree, Injury or Terrorize. SR 117. 

Liaw’s Notice of Appeal was filed June 26, 2015. SR 261. This Court has 

jurisdiction over the appeal pursuant to SDCL 23A-32-2. 

STATEMENT OF LEGAL ISSUE 

I.  WHETHER THE COURT ERRED IN RULING KIDNAPPING IN THE 
SECOND DEGREE IS A GENERAL INTENT CRIME, AND THEREFORE, 
ERRED IN REFUSING LIAW’S PROPOSED JURY INSTRUCTIONS ON 
SPECIFIC INTENT AND VOLUNTARY INTOXICATION. 
 
The trial court refused Liaw’s proposed jury instructions on specific intent 
and voluntary intoxication, ruling that Kidnapping in the Second Degree 
under SDCL 22-19-1.1(3) is a general intent crime. 
 
State v. Schouten, 2005 S.D. 122, 707 N.W.2d 820 
 
U.S. v. Bailey, 444 U.S. 394 (1980) 
 
SDCL 22-19-1.1(3) 
 

STATEMENT OF CASE 

The State charged Defendant and Appellant, Jeremiah Liaw, by 

Indictment, with the following: Count 1 – Kidnapping in the First Degree—

Terrorizing Victim, on or about October 25, 2014, in violation of SDCL 22-19-1(3); 

Count 2 – Kidnapping in the Second Degree—Injury or Terrorize, on or about 

October 25, 2014, in violation of SDCL 22-19-1.1(3); Count 3 – Aggravated 

Assault, Extreme Indifference, on or about October 25, 2014, in violation of SDCL 

22-18-1.1(1); and Count 4 – Criminal Trespass, Ordered to Leave, on or about 

October 25, 2014, in violation of SDCL 22-35-6. SR 18-19. 

 Jury Trial on the charges began on March 24, 2015, and concluded on 
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March 26, 2015. See generally JT1-JT3. During trial, the court denied Liaw’s 

Proposed Instruction No. 2, and denied, in part, Liaw’s Proposed Instruction No. 

3. JT3 96-97; SR 73-74. At the conclusion of the State’s case, the trial court denied 

Liaw’s Motion for Judgement of Acquittal. JT3 130-133. On March 26, 2015, the 

jury found Liaw guilty on Count 2—Kidnapping in the Second Degree, and 

Count 4—Criminal Trespass. JT3 196-197. Liaw was acquitted on Count 1—

Kidnapping in the First Degree, and Count 3—Aggravated Assault. JT3 196-197. 

Liaw was sentenced by Judge Long on May 26, 2015. See generally ST. On 

Count 2, Kidnapping in the Second Degree, Judge Long imposed fifteen years in 

the penitentiary and ordered three of those years to be suspended. ST 30. On 

Count 4, Criminal Trespass, Judge Long imposed two hundred seventeen days in 

jail, with credit for two hundred seventeen days previously served. ST 30. 

Judgment and Sentence was entered on May 28, 2015. SR 117. 

STATEMENT OF FACTS 

 On October 25, 2014, at 5:12 p.m., police were dispatched to an unknown 

problem at 529 North Sherman Avenue in Sioux Falls, SD, after a series of 911 

calls were made from the residents at that address. JT3 6; JT3 41-42. The first 911 

call was made by the homeowner, Angela Calin, at 5:10 p.m. Calin gave Metro 

her address and phone number, and explained that “somebody [is] walking 

through my property and tried to do . . . tried to do something bad. So can you 

please send somebody over here before he walks away?” Ex. 1 at 0:57-1:10. In the 

background, Calin could be heard talking with another individual, Liaw, telling 
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him to “come on, come on. Everything is ok. I am from Europe, you are from 

Africa. I know, I know, yeah.” Ex. 1 at 0:47-0:57. Communication between Metro 

and Calin was interrupted due to the phone’s static noise, and the connection 

was lost shortly thereafter. Ex. 1 at 1:17-1:30.  

 A few minutes later, at 5:17 p.m., Calin called 911 again, this time from a 

small grocery store at 318 N. Cliff Avenue, a block away from her residence. JT2 

116-120; JT3 6. Calin told Metro that “I called you before I leaving 529 N. 

Sherman Avenue and ah, ah, very huge and ah, somebody broke into my house, 

broke into my property. He just stopped by this location and walked away again 

I was following him because, ah, I did call and nobody showed up yet.”  Ex. 2 at 

0:04-0:24. Metro asked Calin whether she knew what the individual’s name was, 

and she responded, “I don’t know his name he just broke in my property, he 

scared the hell out of me. I just, I run away from my house I just, I run to the first 

store which I can reach a store, a phone number.” Ex. 2 at 1:59-2:13. Metro told 

Calin to stay at the store while officers were being notified, and the call ended. 

Ex. 2 at 2:14-2:24.  

 Meanwhile, at 5:18 p.m., the home’s other resident, Jean Wolff, called 911. 

See Ex. 3. Wolff told Metro “my friend has an intruder on the property, 529 N. 

Sherman, and I can’t see where they went to. She tried to call 911 but she walked 

away with the phone and they are missing now.” Ex. 3 at 0:06-0:16. Moments 

later, Wolff told Metro that police had arrived and the call was ended. Ex. 3 at 

0:16-0:28.  
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 Officer Christopher Jasso arrived on scene at approximately 5:17 p.m. See 

Ex. 6. Officer Jasso first made contact with Wolff outside of the residence. JT3 42. 

Wolff told Officer Jasso that Wolff and a neighbor, Nikolai Nidalko, were sitting 

on the back porch when a man walked up to the property. Ex. 6 at 2:46-2:54; see 

SR 112. Wolff told the officer that the man had Calin by the hand and pulled her 

down the sidewalk to the corner of the block. Ex. 6 at 2:54-3:06; see Ex. C. Wolff 

went into the house to grab her phone, but when she came back outside and 

walked down to the corner Wolff could not see them anymore. Ex. 6 at 3:06-3:15. 

See JT 43-44.  

 Moments later, Officer Jasso noticed Liaw standing in a yard three house’s 

to the south of Calin’s residence. JT3 44-45; Ex. 5. Officer Jasso approached Liaw 

and observed that he was extremely intoxicated. JT3 45; 73, 114-115. Officer Jasso 

noticed Liaw’s “balance was off and his speech was slurred.”1 JT3 46. At that 

point, Officer Jasso grabbed Liaw by the arm and helped him to sit down on the 

curb. JT3 62-63. Liaw was mumbling something the officer could not understand. 

JT3 63. Officer Jasso questioned Liaw about Calin’s whereabouts, and the 

following exchange took place: 

OJ: What did you do with the woman buddy? 
Liaw: Huh? 

OJ: What did you do with the old lady that you were walking with? 
Liaw: What lady? 

                                                 
1
 After loading Liaw into Officer Deschepper’s vehicle, Officer Jasso referred to 

Liaw as a “drunk fool” and “the walking dead.” Ex. 6 at 10:40-10:46. 
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OJ: The old lady? 
Liaw: Did I walk with old lady (inaudible)? 
 
OJ: Yeah you were over here. 
Liaw: Huh, I’m done (repeated multiple times). 
 
OJ: What do you mean you are done? 
Liaw: Did I walk with old lady? 
 
OJ: Yeah, were you over here? 
Liaw: When. 
 
OJ: A little bit ago. 
Liaw: Did I? 
 
OJ: Yes I am asking you. 
Liaw: Somebody walking by themselves you know. 

 
 OJ: Ok were you walking with a little old lady wearing blue jeans? 
 Liaw: inaudible. 
 
Ex. 6 at 4:03-5:05. Wolff identified Liaw as the person who took Calin down the 

sidewalk, Ex. 6 at 5:40-5:50, and Officer Jasso continued to question Liaw: 

 OJ: Jeremiah, can you tell me what’s going on? 
 Liaw: Do I even know what is going on here? 
 
 OJ: I don’t know that is why I am asking you. 
 Liaw: (inaudible) what is going on. 
 
 OJ: People are accusing you of taking a lady from her house. 
 Liaw: Me? 
 
 OJ: Yeah, do you know [Calin]? 
 Liaw: [Calin]? 
 OJ: Yeah, do you know [Calin]? 
 Liaw: Who, who is [Calin]? 
 
 OJ: The lady down here, did you take an old lady from her house? 
 Liaw: Mahhh. 
 
Ex. 6 at 6:42-7:03.  
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 Less than one minute later, Calin appeared and approached Liaw and the 

officers on the sidewalk from the south and identified Liaw as “the guy.” Ex. 6 at 

7:41-8:10; JT3 47. At that time, Officer Jasso took Calin and Wolff back to their 

house and obtained statements from them. JT3 47-48, 64. 

 Meanwhile, Officer Michelle Deschepper, who had arrived on scene, 

began speaking with Liaw.  JT3 81. Officer Deschepper testified that Liaw was 

highly intoxicated. JT3 84. According to Deschepper, Liaw “had poor mobility 

and very extremely slurred speech that day.” JT3 84. Liaw was hard to 

understand and could not give his address or describe where he lived. JT 84. 

Liaw was able to give his name, date of birth, and communicated that the wallet 

in his pants belonged to his uncle. JT 84. Officer Deschepper gave Liaw a 

preliminary breath test, which came back at a .38. JT3 115. Officer Deschepper 

indicated that she planned to take Liaw to the Detox Center, if not the jail. JT3 

113.  Officer Deschepper testified that it was more likely that Liaw was above a 

.40 blood alcohol level, and the officer would have been required to take Liaw to 

the Avera McKennan Emergency Department to get him medically cleared prior 

to taking him to detox. JT3 115.  

 At the house, Calin told Officer Jasso that Liaw had grabbed her by the 

hand and walked her to the end of the block, at the corner of Cliff Avenue and 

Fifth Street. Ex. 6 at 10:08- 14. Calin told Officer Jasso “he just grabbed me like 
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that and I said everything is fine guy, everything is fine.”2 Ex. 6 at 10:15-20. Calin 

said “I tried to calm him down, I said everything is fine, everything is ok, just 

squeeze my hand, ok here we go nice and easy, we going walking ok.” Ex. 6 at 

10:28-10:38. Calin told Officer Jasso that Liaw held onto Calin until they reached 

the end of the block at the corner, at which point Liaw let go and Calin began 

following him. Ex. 6 at 9:58-10:15. Calin said that “[Liaw] heard me talking on the 

phone and then he tried to release my hand and then he kept putting his other 

hand over my shoulder and then he kept going so I decided to step back . . . to 

see and follow him because I lost connection with the police.” Ex. 6 at 10:52-

11:15.  

 At trial, Calin testified that she was inside the house, and Wolff and 

Nidalko were outside on the back porch when Liaw approached the property. 

JT2 98-99. Calin heard Nidalko screaming angrily and thought it was unusual so 

she looked outside and saw Wolff standing on the patio, Nidalko standing next 

to the garage in the driveway, and Liaw standing roughly three and a half feet 

from Nidalko in the driveway. JT2 99-102. Liaw was yelling back at Nidalko. JT2 

101. According to Calin, both Wolff and Nidalko were yelling at Liaw to leave 

the property, but he did not move. JT2 102. Calin testified that Nidalko was being 

aggressive, and she was worried that Liaw might push Nidalko, who was older 

and “a very weak man.” JT2 102. Calin walked in between Nidalko and Liaw, 

                                                 
2
 Officer Jasso interviewed both Calin and Wolff in the same room at the same 

time. Thus, the police audio consists of Calin and Wolff talking over each other. 
See JT3 76-77. 
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and Liaw grabbed Calin by the hand.3 JT2 102. At that point, Calin asked Wolff 

to go get the phone from inside the house. JT2 103. Wolff brought the phone to 

Calin, who was able to grab the phone from Wolff and call 911 while Liaw was 

holding onto her. JT2 104; see Ex. 1. Calin testified that Liaw held her “so hard,” 

with one hand on her hand, and his other hand around her shoulder. JT2 105, 

111. Liaw walked Calin down the driveway, then down the sidewalk on Fifth 

Street toward Cliff Avenue as Calin spoke with Metro. JT2 107-109; see Ex. C4. As 

Calin moved down the sidewalk she lost the connection with Metro. JT2 109. 

Calin testified that Liaw was talking to her while they walked down the 

sidewalk, but she could not understand him. JT2 110. 

 Once Calin and Liaw reached the end of the block at the corner of Cliff 

Avenue and Fifth Street, Calin testified that Liaw attempted to push Calin out 

into oncoming traffic. JT2 111-113. Rather than fall to the west in the direction 

that she was pushed out into the street, Calin stated that she was able to utilize 

her expert skiing skills and fall in the opposite direction into the retaining wall 

on the eastern side of the sidewalk. JT2 113-115. After the push, Calin testified 

that Liaw released her and walked “very, very fast” down the sidewalk on Cliff 

Avenue toward Sixth Street. JT2 115. Calin followed Liaw and watched him cross 

Sixth Street and enter an African grocery store. JT2 116-117. Calin waited in the 

                                                 
3
 Calin admitted that as Liaw grabbed her hand, Calin told Wolff that she knew 

Liaw from Morrell’s in an effort to calm Nidalko and Wolff down. JT2 103. 
4 Ex. C shows Calin’s driveway and the sidewalk on 5th Street leading toward 
Cliff Avenue.  
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parking lot until Liaw left the store, and then entered the same grocery store and 

called 911 again. JT2 117-119; see Ex. 2. After talking with Metro a second time, 

Calin walked back to her house. JT2 120-121. As Calin approached her house, 

police were already speaking with Liaw, who was sitting in the grass two houses 

down from her residence. JT2 121.  

 Lonna Heideman, Director of the Minnehaha County Detox center, 

testified that a .35 to .40 preliminary breath test is considered a high PBT. JT3 124. 

Heideman stated that a person could become unconscious, experience a 

blackout, or not recognize what they are doing or saying at that blood alcohol 

level. JT3 124. Heideman testified that someone experiencing a blackout would 

be in a conscious state without realizing what they are doing, and the person 

would not remember some or all of the events from the day or night prior. JT3 

125.  

 Liaw was ultimately arrested and charged with Kidnapping and Criminal 

Trespass.5 JT3 116. Officer Deschepper admitted that Liaw appeared surprised to 

hear that he was being charged with Kidnapping. JT3 117. 

 At trial, the Defense proposed a jury instruction providing that 

Kidnapping in the Second Degree is a specific intent crime.6 JT3 95-96; see SR 53-

                                                 
5 The prosecution re-indicted Liaw two weeks before trial and added the 
aggravated assault charge alleging Liaw pushed Calin into oncoming traffic. SR 
18-19. 
6 Defendant’s Proposed Instruction No. 2 states: “In the crime of Kidnapping in 
the Second Degree, there must exist in the mind of the perpetrator the specific 
intent to inflict bodily injury or to terrorize Angela Calin or another. If specific 
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54, 73. The proposed instruction mirrors South Dakota Pattern Jury Instruction 1-

12-2. The trial court, however, ruled that Kidnapping in the Second Degree is a 

general intent crime and denied Defendant’s Proposed Instruction No. 2.7 JT2 22; 

JT3 96. In accordance with this ruling, the trial court also denied, in part, 

Defendant’s Proposed Instruction No. 3 on voluntary intoxication. The language 

of the proposed instruction mirrors South Dakota Pattern Jury Instruction 2-6-1. 

The trial court denied the third and fourth paragraphs of the proposed 

instruction which discuss the requirement of specific intent and its relation to 

voluntary intoxication in making a determination of guilt or innocence. JT3 96-97; 

SR 74, 94.  

 At the conclusion of the trial, the jury found Liaw guilty on Count 2—

Kidnapping in the Second Degree, and Count 4—Criminal Trespass. JT3 196-197. 

Liaw was acquitted on Count 1—Kidnapping in the First Degree, and Count 3—

Aggravated Assault. JT3 196-197. 

ARGUMENT 

 
I.   THE TRIAL COURT ERRED IN RULING KIDNAPPING IN THE 

SECOND DEGREE IS A GENERAL INTENT CRIME, AND 
THEREFORE, ERRED IN REFUSING LIAW’S PROPOSED JURY 
INSTRUCTIONS ON SPECIFIC INTENT AND VOLUNTARY 
INTOXICATION. 

 
 The trial court erred in ruling Kidnapping in the Second Degree is a 

general, rather than specific, intent crime. Under SDCL 22-19-1.1(3), the jury was 

                                                                                                                                                 

intent did not exist, this crime has not been committed.” SR 73. 
7
 The trial court admitted that “the question is not as clear as I would like it.” JT2 

22.  
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required to find beyond a reasonable doubt that Liaw not only held or confined 

Calin, but did so with the specific purpose to inflict bodily injury on or to 

terrorize Calin or another. See SR 83. Thus, because the statute requires Liaw to 

have a specific design to cause a certain result, SDCL 22-19-1.1(3) is a specific 

intent crime and the trial court erred in ruling otherwise. As a result, the trial 

court also erred in denying Liaw’s Proposed Instruction Nos. 2 and 3 regarding 

specific intent and voluntary intoxication. The trial court’s denial of the proposed 

jury instructions was prejudicial to Liaw, because had the instructions been 

given, the verdict probably would have been different on the charge of 

Kidnapping in the Second Degree. 

A. Kidnapping in the Second Degree under SDCL 22-19-1.1 is a Specific Intent 
Offense. 

 
 “Statutory interpretation and application are questions of law.” State v. 

Schouten, 2005 S.D. 122, ¶ 9, 707 N.W.2d 820, 822 (quoting Block v. Drake, 2004 

S.D. 72, ¶ 8, 681 N.W.2d 460, 463). “Conclusions of law are reviewed by this 

Court under the de novo standard, with no deference to the circuit court.” Id. 

“Statutory construction is employed to discover the true intent of the legislature 

in enacting laws, which is ascertained primarily from the language used in the 

statute.” Schouten, 2005 S.D. 122, ¶ 9, 707 N.W.2d at 823 (citing State v. Myrl & 

Roy’s Paving, Inc., 2004 S.D. 98, ¶ 6, 686 N.W.2d 651, 653).  

 SDCL 22-19-1.1(3) provides that “[a]ny person who unlawfully holds or 

retains another person with any of the following purposes: . . . (3) To inflict 
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bodily injury on or to terrorize the victim or another . . . is guilty of kidnapping 

in the second degree.” Therefore, under the statute, the State was required to 

prove beyond a reasonable doubt the following essential elements: 

 1. That Liaw unlawfully held or retained Calin; and 

 2. That Liaw’s purpose was to inflict bodily injury on or to terrorize Calin 
or another. 

 
SDCL 22-19-1.1(3); SR 85.  
 
 “Specific intent crimes require that the offender have ‘a specific design to 

cause a certain result.’” Schouten, 2005 S.D. 122, ¶ 13, 707 N.W.2d at 824 (citing 

SDCL 22-1-2(1)(b)). “General intent crimes only require that the offender ‘engage 

in conduct’ that is prohibited by the statute, ‘regardless of what the offender 

intends to accomplish.’” Id. This Court has defined specific intent “as meaning 

some intent in addition to the physical act which the crime requires, while 

general intent means an intent to do the physical act—or, perhaps, recklessly 

doing the physical act—which the crime requires.” Schouten, 2005 S.D. 122, ¶ 13, 

707 N.W.2d at 824 (quoting State v. Taecker, 2003 S.D. 43, ¶ 25, 661 N.W.2d at 718).  

 Here, SDCL 22-19-1.1(3) is a specific intent offense because the language of 

the statute not only prohibits the act of holding or confining the victim, but also 

requires that the offender have a purpose for doing the prohibited—that is, the 

purpose “to inflict bodily injury on or to terrorize the victim or another.” SDCL 

22-19-1.1(3). Thus, the statute requires the offender, in addition to committing the 

prohibited act, to have a specific design to cause a certain result. As such, 



14 

 

Kidnapping in the Second Degree is a specific intent crime, and the trial court 

erred in its ruling.  

 In Schouten, the defendant was convicted at trial for Assault by Inmate—

Intentionally Causing Contact with Bodily Fluids or Human Waste under SDCL 

22-18-26 for spitting on a correctional officer while in prison. 2005 S.D. 122, ¶ 1, 

707 N.W.2d at 821. The defendant appealed contending that the trial court erred 

in ruling SDCL 22-18-26 is a general intent crime. Id. The statute under which the 

defendant was convicted, SDCL 22-18-26, provides as follows:  

Any person under the jurisdiction of the Department of Corrections who 
intentionally throws, smears, or otherwise causes blood, emesis, mucus, 
semen, excrement, or human waste to come in contact with a Department 
of Corrections employee, or visitor, or volunteer authorized by the 
Department of Corrections, or person under contract assigned to the 
Department of Corrections is guilty of a Class 6 felony.  
 

Schouten, 2005 S.D. 122, ¶ 17, 707 N.W.2d at 825 (quoting SDCL 22-18-26) 

(emphasis in Schouten).  

 This Court held that the trial court did not err when it ruled SDCL 22-18-

26 is a general intent crime, because while the statute prohibited the act “of 

intentionally throwing, smearing, or otherwise causing human waste to come 

into contact with a Department of Corrections employee[,]” the statute did not 

require “a specific design or purpose for doing the prohibited.” Id. at 824-25. 

Thus, the Court concluded that the statute was a general intent crime because it 

contained no language requiring the State to “prove ‘an additional mental state 

beyond that accompanying the act’ itself.” Id. at 826 (citing Taecker, 2003 S.D. 43, 
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¶ 26, 661 N.W.2d at 718). 

 To further illustrate, the Court analyzed a similar statute, SDCL 22-18-

26.1, which reads: 

Any person who, with the intent to assault, throws, smears, or causes 
human blood, emesis, mucus, semen, excrement, or human waste 
to come in contact with a law enforcement officer as defined in 
subdivision 22-1-2(22), a firefighter, a court services officer or 
designee, or an emergency medical technician, while performing 
official duties or actions, is guilty of a Class 1 misdemeanor. 

 
Schouten, 2005 S.D. 122, ¶ 17, 707 N.W.2d at 825  (quoting SDCL 22-18-26.1) 

(emphasis in Schouten). The Court noted that the language “intent to 

assault” indicated the legislature’s intent for the statute “to require a 

‘specific design to cause a certain result.’” Id. “In the case of SDCL 22-18-

26.1 the ‘certain result’ is to cause an assault.” Id. Therefore, the Court 

concluded, SDCL 22-18-26.1 is a specific intent crime because it requires 

both the act of sliming and the intent to cause an assault. Id.  

 Like SDCL 22-18-26.1, the applicable statute in this case also 

indicates the legislature’s intent to require a specific design or “purpose” 

to cause a certain result. Here, that certain result is to cause bodily injury 

on or to terrorize the victim or another. See SDCL 22-19-1.1(3). SDCL 22-

19-1.1(3) is a specific intent crime because it requires not only the unlawful 

holding or retaining of the victim, but also the specific purpose to cause 

bodily injury on or to terrorize the victim or another. 

 Furthermore, unlike the statutes analyzed in Schouten, SDCL 22-
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19-1.1(3) uses the language “purpose,” and avoids the ambiguity and 

confusion inherent in the term “intent” when determining general versus 

specific intent. See Schouten, 2005 S.D. 122, ¶ 17, 707 N.W.2d at 824; United 

States v. Bailey, 444 U.S. 394, 403-04 (1980). That ambiguity precipitated the 

Model Penal Code’s development of an alternative method to analyze 

mens rea, with the term “purpose” listed at the top of the hierarchy to 

indicate specific intent. Bailey, 444 U.S. at 403-04. “[A] person who causes a 

particular result is said to act purposely if he consciously desires that 

result, whatever the likelihood of that result happening from his conduct . 

. . .” Id. at 404; see Model Penal Code § 2.02. “In a general sense, ‘purpose’ 

corresponds loosely with the common-law concept of specific intent, 

while ‘knowledge’ corresponds loosely with the concept of general 

intent.” Id. at 405.  

 Here, the use of the word “purpose” in the language of SDCL 22-

19-1.1(3) indicates the legislatures intent to require the offender to 

consciously desire to cause the result of bodily injury or to terrorize the 

victim or another. Thus, applying the rationale utilized by this Court in 

Schouten, SDCL 22-19-1.1(3) is a specific intent crime and the trial court 

erred in its ruling.  

 

 

B.  The Trial Court Erred in Refusing to Give Liaw’s Proposed Jury Instructions 
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on Specific Intent and Voluntary Intoxication. 
 
 This Court reviews a trial court’s refusal to give the jury a proposed 

instruction under an abuse of discretion standard. State v. St. John, 2004 S.D. 15, ¶ 

8, 675 N.W.2d 426, 427. “A trial court must instruct a jury as warranted by the 

evidence presented.” State v. St. Cloud, 465 N.W.2d 177, 181 (S.D. 1991) (citing 

State v. Grey Owl, 295 N.W.2d 748, 750 (S.D. 1980) (citations omitted). “[J]ury 

instructions are adequate when, considered as a whole, they give a full and 

correct statement of the law applicable to the case. Id. at 181-82 (citing Grey Owl, 

295 N.W.2d at 751). “Error in declining to apply a proposed instruction is 

reversible only if it is prejudicial, and the defendant has the burden of proving 

any prejudice.” State v. Webster, 2001 S.D. 141, ¶ 7, 637 N.W.2d 392, 394. In order 

to prove prejudice, Liaw must show that the jury probably would have returned 

a different verdict if the proposed instruction had been provided. See State v. 

Knoche, 515 N.W.2d 834, 838 (S.D. 1994).   

 Here, counsel for Liaw proposed a jury instruction providing that 

Kidnapping in the Second Degree is a specific intent crime.8 JT3 95-96; see SR 53-

54, 73. The proposed instruction mirrors South Dakota Pattern Jury Instruction 1-

12-2, and states that “there must exist in the mind of the perpetrator the specific 

                                                 
8 Defendant’s Proposed Instruction No. 2 states: “In the crime of Kidnapping in 
the Second Degree, there must exist in the mind of the perpetrator the specific 
intent to inflict bodily injury or to terrorize Angela Calin or another. If specific 
intent did not exist, this crime has not been committed.” SR 73. 
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intent to inflict bodily injury or to terrorize Angela Calin or another.”9 SR 73. The 

trial court, however, ruled that Kidnapping in the Second Degree is a general 

intent crime and denied Defendant’s Proposed Instruction No. 2.10 JT2 22; JT3 96. 

 The trial court erred in refusing to give Defendant’s Proposed Instruction 

No. 2 because SDCL 22-19-1.1(3) is a specific intent crime, and the pattern 

instruction on specific intent was necessary to provide the jury a full and 

complete statement of the law applicable to this case. Liaw’s intent during the 

events in question was a central issue in this case.  

 Furthermore, the refusal to give the jury instruction was prejudicial 

because there was substantial evidence that Liaw had no particular purpose 

whatsoever for his actions that evening. Liaw registered a PBT of .38, roughly 

five times the legal limit to drive, and a blood alcohol level which would have 

required him to be taken to the Avera Emergency Department to get medically 

cleared before going to Detox. JT3 115. Heideman, Director of the Minnehaha 

County Detox Center, testified that a person could become unconscious, 

experience a blackout, or not recognize what they are doing or saying at that 

                                                 
9
 In the notes to South Dakota Pattern Jury Instruction 3-1-1.2, regarding the 

elements of Kidnapping in the First Degree, the notes state that “[a]n instruction 
on specific intent should be given as it relates to element 3.” Element 3 requires 
the defendant to have the purpose to cause a certain result. The notes were based 
upon the 2006 version of the kidnapping statute, but the language remains 
unchanged as to that element, and mirrors the element requiring the defendant 
have the purpose to inflict bodily injury or terrorize the victim or another under 
SDCL 22-19-1.1(3). See SR 54. 
10

 The trial court admitted that “the question is not as clear as I would like it.” JT2 
22.  
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blood alcohol level. JT3 124. Officer Deschepper testified that Liaw was highly 

intoxicated. JT3 84. According to Deschepper, Liaw “had poor mobility and very 

extremely slurred speech that day.” JT3 84. Officer Jasso had to grab Liaw’s arm 

and help him sit down on the curb, while Liaw mumbled words Officer Jasso 

could not understand. JT3 62-63. After loading Liaw into Officer Deschepper’s 

vehicle, Officer Jasso referred to Liaw as a “drunk fool” and “the walking dead.” 

Ex. 6 at 10:40-10:46. Officer Deschepper admitted that Liaw appeared surprised 

to hear that he was being charged with Kidnapping. JT3 117. 

 Thus, it is highly likely that the jury convicted Liaw of Second Degree 

Kidnapping after finding that Liaw held Calin and pulled her half of a block to 

the corner before letting her go, and that Calin was terrorized by Liaw’s actions. 

However, had the trial court provided the jury Defendant’s Proposed Instruction 

No. 2 regarding specific intent, the jury would have understood that those 

findings were insufficient to convict Liaw of Kidnapping in the Second Degree. 

The proposed instruction would have informed the jury of the necessity of also 

finding that there existed in Liaw’s mind the specific intent to cause bodily injury 

on or to terrorize Calin or another. Thus, the trial court’s refusal to provide 

Defendant’s Proposed Instruction No. 2 was prejudicial err, because the 

instruction probably would have changed the verdict. 

 The trial court also erred in refusing to give the jury the third and fourth 

paragraphs of Defendant’s Proposed Instruction No. 3 on voluntary intoxication. 

The language of the proposed instruction mirrors South Dakota Pattern Jury 
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Instruction 2-6-1, and the third and fourth paragraphs of that instruction discuss 

the requirement of specific intent and its relation to voluntary intoxication in 

making a determination of guilt or innocence. SR 74, 94. While noting that the 

proposed instruction is typically given in a case involving a specific intent crime 

when the defense of voluntary intoxication is raised, the trial court denied the 

third and fourth paragraphs of the instruction based upon its ruling that 

Kidnapping in the Second Degree is a general intent crime. JT3 96-97; SR 74, 94. 

 “In South Dakota voluntary intoxication is not a defense to a crime 

involving a general criminal intent, or mens rea, which may be inferred from 

merely doing the forbidden act.” State v. Plenty Horse, 184 N.W.2d 654, 658 (S.D. 

1971). By contrast, “[t]his court has held that whenever a specific purpose, 

motive, or intent is necessary to constitute a particular crime, the jury may 

properly consider the voluntary intoxication of the accused to determine the 

existence of the required purpose, motive, or intent.” State v. Bittner, 359 N.W.2d 

121, 124 (S.D. 1984) (citing State v. Kills Small, 269 N.W.2d 771 (S.D. 1978)). 

 Here, the refusal of the trial court to provide the full jury instruction on 

voluntary intoxication, along with its refusal to give the instruction on specific 

intent, constitutes prejudicial err. In light of the substantial evidence presented at 

trial with regard to Liaw’s level of intoxication at the time of the events, had the 

jury been provided Liaw’s proposed jury instructions, the jury probably would 

have concluded that the State failed to prove beyond a reasonable doubt that 

Liaw had the specific intent to cause bodily injury on or to terrorize Calin.  
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CONCLUSION 

The trial court erred in ruling Kidnapping in the Second Degree is a 

general intent crime. SDCL 22-19-1.1(3) is a specific intent crime because it not 

only requires the unlawful holding or retaining of the victim, but also requires 

Liaw to have the specific purpose to cause bodily injury on or to terrorize Calin 

or another. Thus, the trial court erred in denying Liaw’s Proposed Instruction 

Nos. 2 and 3 regarding specific intent and voluntary intoxication. The trial 

court’s denial of these instructions was prejudicial to Liaw because had the 

instructions been given, the verdict probably would have been different on 

Count 2, Kidnapping in the Second Degree. 

For the aforementioned reasons, authorities cited, and upon the settled 

record, Liaw respectfully requests this Court remand this case to the trial court 

with an order directing the trial court to reverse the Judgment and Sentence on 

Count 2, Kidnapping in the Second Degree, and order a new trial.   

 

REQUEST FOR ORAL ARGUMENT 

 The attorney for the Appellant, Jeremiah Liaw, respectfully requests thirty 

(30) minutes for oral argument. 

 

 

 

Respectfully submitted this 10TH  day of November, 2015. 
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     Minnehaha County Public Defender 

413 N. Main Avenue 
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(605) 367- 4242 

       ATTORNEY for APPELLANT 
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 IN THE SUPREME COURT  

STATE OF SOUTH DAKOTA 
________________ 

 
No. 27484 

________________ 
 

STATE OF SOUTH DAKOTA, 
 
  Plaintiff and Appellee, 
 
v. 
 
JEREMIAH BADIT LIAW, 
 
  Defendant and Appellant. 
 

________________ 
 

PRELIMINARY STATEMENT 

 
 In this appeal, Defendant challenges the trial court’s refusal to 

give certain jury instructions.  Throughout this brief, Plaintiff and 

Appellee, State of South Dakota, is referred to as “State.”  Defendant 

and Appellant, Jeremiah Badit Liaw, is referred to as “Defendant.”   

The settled record in Minnehaha County Crim. No. 14-6750 is 

denoted “SR,” followed by the e-record pagination.  The transcripts of 

the three-day jury trial are referred to as “JT1,” “JT2,” and “JT3.”  The 

sentencing transcript is identified as “SNT.”  Transcript designations 

are followed by the appropriate page number(s).  References to the 

Appendix to this brief are denoted “APP.”  

JURISDICTIONAL STATEMENT 

Defendant appeals as a matter of right from the final Judgment 

and Sentence filed in Circuit Court, Second Judicial Circuit, on 
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May 28, 2015.  Notice of Appeal was timely filed on June 26, 2015.  

This Court has jurisdiction pursuant to SDCL 23A-32-2. 

STATEMENT OF LEGAL ISSUE AND AUTHORITIES 

WHETHER THE TRIAL COURT ABUSED ITS DISCRETION 
WHEN INSTRUCTING THE JURY ON SECOND-DEGREE 

KIDNAPPING? 
 
The trial court refused Defendant’s proposed instruction on 

specific intent.  The court also refused Defendant’s version 
of a voluntary intoxication instruction and gave its own 

instruction.  
 
State v. Birdshead, 2015 S.D. 77, 871 N.W.2d 62 

 
State v. Janklow, 2005 S.D. 25, 693 N.W.2d 685 

 
State v. Klaudt, 2009 S.D. 71, 772 N.W.2d 117 

 
State v. Webster, 2001 S.D. 141, 637 N.W.2d 392 
 

SDCL 22-5-5 
 

SDCL 22-19-1.1(3) 

 
STATEMENT OF THE CASE  

 Defendant was charged with Count 1:  Kidnapping in the first 

degree—terrorize (SDCL 22-19-1(3)); Count 2:  Kidnapping in the 

second degree—inflict injury or terrorize (SDCL 22-19-1.1(3)); Count 3:  

Aggravated Assault—extreme indifference (SDCL 22-18-1.1(1)); and 

Count 4:  Criminal Trespass (SDCL 22-35-6).  SR 18-19.   These 

charges stemmed from events occurring on October 25, 2104, in Sioux 

Falls.  Defendant pleaded not guilty to all charges. 
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A jury trial was held before the Honorable Lawrence Long, Circuit 

Court Judge, Second Judicial Circuit, on March 24-26, 2015.  At the 

conclusion of the trial, the jury declared Defendant guilty of Counts 2 

and 4, and acquitted him of Counts 1 and 3.  SR 108; JT3 196-97. 

On May 26, 2015, Defendant appeared for sentencing.  The 

prosecutor noted Defendant’s numerous misdemeanor arrests and 

convictions, including theft, domestic assault, and criminal trespass.  

SNT 4-7.  The trial court also recognized Defendant had an 

exceptionally high number of arrests for entering and refusing to leave 

property, including residential homes.  SNT 28-29.  For the kidnapping 

conviction, the court sentenced Defendant to fifteen years in the 

penitentiary, with three years suspended.  SR 117-18.  For the criminal 

trespass conviction, Defendant received a sentence of 217 days in 

county jail, with credit for 217 days already served.  Id.  A Judgment 

and Sentence was filed on May 28, 2015.  Id.  This appeal followed.  

Additional procedural facts are presented in the argument 

section, as necessary. 

STATEMENT OF FACTS 

 In the late afternoon of October 25, 2014, Jean Wolff (“Jean”) was 

sitting on the patio at the home where she lived with her friend, Angela 

Calin (“Angela”).  JT2 48-49; JT3 6.  The home, located at 529 N. 

Sherman Avenue in Sioux Falls, was on the corner of Sherman Avenue 

and 5th Street.  JT2 45; see State’s Exh. 5 (aerial photograph of 
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neighborhood).  Jean’s elderly neighbor, Nikolai Nidalko (“Nikolai”), sat 

with her on the patio, and Angela was inside the house.  JT2 49, 96.   

 Soon a tall man, later identified as Defendant, walked up the 

driveway towards the patio.  He pointed at Jean and yelled angrily, 

although Jean could not understand what he was saying.  JT2 49.  He 

was not speaking English,1 but made loud angry sounds.  JT2 82.  

Jean did not know Defendant and was terrified and panicked as he 

strode quickly and aggressively toward her.  JT2 51-52.  She and 

Nikolai waved their arms at Defendant and yelled at him to leave the 

property but he refused.  Id. 

 Hearing the commotion from inside the house, Angela came 

outside to see what was going on.  JT2 53.  She saw Defendant 

standing near the detached garage approximately 3 1/2 feet away from 

Nikolai, yelling angrily and pointing.  JT2 100-01.  She did not know 

Defendant and had never seen him before.  JT2 103.  Based on the way 

Defendant was acting, Angela feared he would push Nikolai, a 75-year-

old man who was weak and had knee problems.  JT2 96, 102.  Angela 

stood between the two men and spoke to Defendant, trying to calm him 

down.  JT2 54, 102-03.  Defendant did not calm down and still refused 

to leave. JT2 55. 

                     

1   Although Defendant had been in Sioux Falls for some time and does 
speak English, he is originally from Kenya.  SNT 15, 24. 
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 Suddenly, Defendant grabbed Angela’s hand or arm and wouldn’t 

let go.  JT2 56, 102.  This frightened her so she told Jean to get the 

phone and call 911.  JT2 103.  Jean went inside and got the house 

cordless phone, came back outside and dialed 911.  JT2 57.  By that 

time Defendant was holding Angela with both hands—one gripping her 

arm and the other holding her neck and shoulder.  JT2 57, 104-05.  He 

started to pull her down the sidewalk.  JT2 108.   

 Angela, age 57, was very short and Defendant was considerably 

taller and bigger than her.  JT2 105; State’s Exh. 6 (video) at 1:54.  She 

tried to escape from him but his grip was too strong.  JT2 107-08. 

 Jean had managed to hand Angela the cordless phone, so Angela 

was able to speak briefly to the 911 dispatcher as Defendant pulled her 

down the sidewalk.  JT2 108.  She gave her address, described 

Defendant, and requested assistance.  State’s Exh. 1 (audio).  

Unfortunately, the call disconnected as they passed the edge of Angela’s 

property, after the cordless phone went out of range of its base unit.  

JT2 57, 60, 109. 

 Defendant pulled Angela a block down the sidewalk along 5th 

Street headed toward Cliff Avenue.  JT2 109; State’s Exh. 5.  Defendant 

was still very agitated so Angela spoke to him, trying to call him down.  

JT2 110.  Even though she was terrified, Angela tried to remain calm; 

she felt if she yelled or showed her fear it would make the situation 

worse.  JT3 36-37.   
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 At the corner, Defendant turned them to go south on the 

sidewalk along Cliff Avenue.  JT2 111.  This sidewalk was immediately 

adjacent to the four-lane street, which was busy with heavy traffic.  

JT2 111-12; State’s Exh. 5.  Just as a car in the near lane approached 

them, Defendant released Angela and shoved her toward the street.  

JT2 112.  The car was only a meter away from Angela at the time and 

she thought she was going to die.  JT2 112-13.  She was able to save 

herself and avoid falling into the car’s path by planting her foot and 

pushing herself in the opposite direction.  JT2 114-15. 

 Defendant left her, quickly walking away to the next corner, 

where he crossed the street.  JT2 115-17.  Still shaken, Angela decided 

to follow him from a distance so she could tell police where he went.  

JT2 116.  As Defendant entered a grocery store, Angela hid between 

cars in the parking lot until he left the store and walked down 6th 

Street and back toward Sherman Avenue.  JT2 118; State’s Exh. 5. 

 Angela entered the store and used their phone to call 911.  

JT2 119.  During the call she explained what happened, noting that he 

“scared the hell out of [her].”   She described Defendant and the 

direction he went.  See State’s Exh. 2 (audio).  

 While this was going on, Jean was back at the house, panicked 

and fearing the worst about what had happened to Angela.  JT2 60, 65.  

As soon as Defendant dragged Angela away, Jean had gone into the 

house to get her shoes and phone, then attempted to look for Angela 
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but could not find her.  JT2 61-62.  She called 911.  Id.; State’s Exh. 3 

(audio).  Police arrived in the area within minutes of Angela’s first 911 

call.  JT3 6-7.  They spoke to Jean, who was still frantic and worried 

whether anyone had found Angela yet.  JT3 43. 

 Soon thereafter, police saw Defendant a short distance from 

Angela’s house and approached him.  JT3 45.  When they asked 

Defendant what he had done with Angela, he denied being with her or 

on her property.  JT3 56-57, 76; State’s Exh. 6.  Soon Angela returned 

home.  Both she and Jean identified Defendant as the man who had 

grabbed Angela and taken her down the street.  JT3 47. 

 While talking to the officers, Defendant relayed his name, 

telephone number, date of birth, and where he worked, among other 

information.  JT3 84, 106.  He provided a wallet and ID that did not 

belong to him, but to his uncle.  JT3 107-08; State’s Exh. 8.  When 

questioned by the officers who misunderstood his identity, he 

repeatedly corrected them.  Id.  Officers noted that Defendant was 

intoxicated and administered a portable breath test (PBT).  It gave a 

reading of .38% blood alcohol content (BAC).  JT3 85. 

 The officers arrested Defendant for kidnapping and failure to 

vacate property and transported him to jail.  JT2 50; State’s Exh. 8 

(video).  An officer also spoke briefly with Angela and Jean about what 

happened.  JT3 48; State’s Exh. 6. 
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 Defendant did not testify at trial.  Part of his defense was that he 

was too intoxicated to have had the required “purpose” under the 

kidnapping statute.  He called a licensed addiction counselor from a 

local detoxification center as an expert to testify generally.  JT3 120-

21, 128.  She did not, however, testify about Defendant or this case in 

particular.  Id.  The expert described the signs of intoxication and the 

process for detoxification.  JT3 123.  She explained that a BAC of .35 

to .40 is considered high.  JT3 124.  She also explained that alcohol’s 

effect on a “seasoned” drinker who has a high BAC level varies, 

depending on how long the person has been drinking and whether a 

tolerance to alcohol has been built up.  JT3 125. 

 On cross-examination, Defendant’s expert admitted that in her 

experience at the center, it was “extremely common” to see people with 

a .35 or .40 BAC level.  JT3 126.  She testified she has seen people with 

such levels who have built up their tolerance, and even at these levels 

they are aware of their circumstances.  Id.  According to the expert, 

people with .40 BAC levels can exhibit behavior that is purposeful and 

they can still act with intent.  JT3 126-27.    

ARGUMENT  

THE TRIAL COURT DID NOT ABUSE ITS DISCRETION 

WHEN INSTRUCTING THE JURY ON SECOND-DEGREE 
KIDNAPPING. 

 

A. Background and standard of review. 
 
 The second degree kidnapping statute reads in relevant part: 
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Any person who unlawfully holds or retains another 
person with any of the following purposes: 

. . . 
(3)      To inflict bodily injury on or to terrorize the victim 

or another[ ] 
 
. . . 

 
is guilty of kidnapping in the second degree. 

 

SDCL 22-19-1.1(3). 
 

During trial, Defendant proposed certain jury instructions.  One 

was a pattern jury instruction on specific intent: 

Defendant’s Proposed Instruction No. 2 

In the crime of Kidnapping in the Second Degree, there 
must exist in the mind of the perpetrator the specific 

intent to inflict bodily injury or to terrorize Angela Calin 
or another.   
 

If specific intent did not exist, this crime has not been 
committed. 

 
SR 73 (APP 1); see SDPJI – Criminal 1-12-2 (attached at APP 2).  

Defendant also proposed a voluntary intoxication instruction that was 

comprised of select portions of two alternate pattern instructions:  

Defendant’s Proposed Instruction No. 3 

 
There is evidence in this case that the defendant may 
have been intoxicated at the time of the alleged 

commission of the offense. 
 

No act committed by a person while in a state of 
voluntary intoxication is less criminal because of the 
intoxicated condition.  However, you may consider the 

fact, if it is a fact, that the accused was intoxicated at the 
time of the alleged offense in determining the purpose, 

motive, or intent with which the act was committed, if 
the act was committed by the defendant. 
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An element of the offense of __________ is the defendant 
had the specific intent to _________ .  Even though the 

defendant may have been intoxicated to some degree, if 
you find that the state has proved beyond a reasonable 

doubt that the defendant was capable of forming the 
specific intent to ________ and had such specific intent 
and that the state has proved beyond a reasonable doubt 

all other elements of the offense charged, you may find 
the defendant guilty. 
 

If you find the defendant at the time of the alleged 
offense was so intoxicated as to have no volition and had 

lost control of (his)(her) will and was incapable of forming 
a purpose or intent, then specific intent is lacking and 
you must return a verdict of not guilty.  

  
SR 74 (APP 3); see SDPJI – Criminal 2-6-1, 2-6-2 (APP 4-6).   

After significant consideration, the trial court refused these 

instructions.  JT1 44-47; JT2 10, 22; JT3 94-97, 137-38, 139-40.   The 

court ruled it would not treat kidnapping as a specific intent crime.2  

JT2 22.  The court did give, among others, the following pattern 

instructions: 

Instruction No. 18 
 

Any person who unlawfully holds or retains another 
person to inflict bodily injury on or to terrorize the victim 
or another is guilty the [sic] crime of Kidnapping in the 

Second Degree. 
 

Instruction No. 19 

 
The elements of the crime of Kidnapping  in the Second 

Degree, as charged in Count 2 of the indictment, each of 
which the state must prove beyond a reasonable doubt 
are, at the time and place alleged: 

                     

2 The trial court noted, and Defendant’s counsel agreed, that this 

Court does not appear to have ruled whether kidnapping, as charged, 
is a specific intent crime.  JT1 44; JT2 22. 
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1. The defendant did unlawfully hold or retain Angela 

Calin. 
 

2. The defendant’s purpose was to inflict bodily injury 
on or to terrorize Angelia [sic] Calin or another. 

 

SR 84-85 (APP 7-8); see SDPJI – Criminal 3-1-1.5, 3-1-1.6 (APP 9-10).  

The trial court also gave a voluntary intoxication instruction that 

contained the first two paragraphs of pattern instruction 2-6-1, but 

excluded the paragraphs referencing specific intent: 

Instruction No. 28 
 

There is evidence in this case that the defendant may 
have been intoxicated at the time of the alleged 
commission of the offense. 

  
No act committed by a person while in a state of 

voluntary intoxication is less criminal because of the 
intoxicated condition.  However, you may consider the 
fact, if it is a fact, that the accused was intoxicated at 

the time of the alleged offense in determining the 
purpose, motive, or intent with which the act was 
committed, if the act was committed by the defendant. 

 
SR 94 (APP 11); see SDPJI – Criminal 2-6-1 (APP 4).  The statutory 

source for this instruction is SDCL 22-5-5, which reads: 

No act committed by a person while in a state of 
voluntary intoxication may be deemed less criminal by 

reason of such condition.  But if the actual existence of 
any particular purpose, motive, or intent is a necessary 
element to constitute any particular species or degree of 

crime, the jury may take into consideration the fact that 
the accused was intoxicated at the time in determining 

the purpose, motive, or intent with which the accused 
committed the act. 

 

 During closing arguments, Defendant’s counsel specifically 

referenced the intoxication instruction as well as the elements 
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instruction that required Defendant to have the purpose of injuring or 

terrorizing another.  JT3 179-83.   She argued that Defendant was so 

intoxicated that he did not have the purpose required by the statute, 

and the State failed to meet its burden: 

You can see and hear Jeremiah on those police videos 
and it’s without a doubt he is extremely intoxicated.  No 

one is disputing that.  
 

. . . 
 
Ladies and gentlemen, looking at what we know to be 

true; the videos, the 911 call, Jeremiah had absolutely 
no purpose on that day.  And to have—or excuse me, to 

be convicted of either kidnapping charge he had to have 
a purpose.  The State had to prove that purpose beyond 
a reasonable doubt.  Jury Instruction No. 28 states in 

part, . . . [reads instruction].  The kidnap—to be 
convicted of kidnapping Jeremiah had to have the 
purpose to terrorize or injure another.  His PBT 

registered at a .38 but he was probably higher. . . . 
 

You can take into consideration the level of intoxication 
Jeremiah was on that day to determine whether or not 
he ever had any purpose in regards to that kidnapping 

offense.  
 
. . . 

 
But don’t be fooled, look at the elements[;] think to 

yourself could a dead man walking have the purpose of 
inflicting injury or terrorizing someone?  

 

JT3 178-83. 

  On appeal, Defendant claims the trial court erred in refusing to 

instruct the jury on specific intent, and in refusing Defendant’s version 

of the voluntary intoxication instruction.  This Court’s standard of 

review is well settled: 
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We review a circuit “court's decision to grant or deny a 
particular instruction” and “the wording and 

arrangement of its jury instructions” for an abuse of 
discretion. State v. Roach, 2012 S.D. 91, ¶ 13, 825 

N.W.2d 258, 263 (quoting State v. Klaudt, 2009 S.D. 71, 
¶ 13, 772 N.W.2d 117, 121). “[A] court has no discretion 
to give incorrect or misleading instructions, and to do so 

prejudicially constitutes reversible error.” State v. Jones, 
2011 S.D. 60, ¶ 5 n. 1, 804 N.W.2d 409, 411 n. 1. We 

consider jury instructions “as a whole, and if the 
instructions when so read correctly state the law and 

inform the jury, they are sufficient. This is a question of 
law reviewed de novo.”  State v. Waloke, 2013 S.D. 55, ¶ 
28, 835 N.W.2d 105, 113 (quoting Klaudt, 2009 S.D. 71, 

¶ 13, 772 N.W.2d at 121). 
 

State v. Birdshead, 2015 S.D. 77, ¶ 14, 871 N.W.2d 62, 70.    

Moreover, to warrant reversal of a conviction for failure to give a 

proposed instruction, the defendant has the burden of proving  

prejudice, i.e., that the jury probably would have returned a different 

verdict if the requested instruction had been given.  Id. ¶ 27, 871 

N.W.2d at 73.  

B. Defendant’s claims. 
 
 Defendant does not contend the language of the instructions 

actually given was incorrect or a misstatement of the law.  Rather, he 

claims that his proposed instructions on specific intent and voluntary 

intoxication were necessary to provide the jury a “full and complete 

statement” of the law.  Appellant’s Brief 18, 20.  Defendant argues 

second-degree kidnapping, as charged, is a specific intent crime and 

the trial court erred in not so instructing.  As noted by the trial court 

below, this Court does not appear to have expressly ruled on that 
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point.  In this case there was no error because the trial court’s 

instructions, considered as a whole, adequately and properly 

instructed the jury, and the court’s refusal to give Defendant’s 

proposals was not prejudicial because it did not affect the jury’s 

verdict.   

C. The trial court’s instructions adequately and properly informed the 
jury. 

 
 The adequacy of the instructions is illustrated by a comparison 

of what Defendant proposed and what was instructed: 

 Defendant’s proposed language on specific intent:  In 
the crime of Kidnapping in the Second Degree, there 

must exist in the mind of [Defendant] the specific 
intent to inflict bodily injury or to terrorize Angela 
Calin or another.  If specific intent did not exist, this 

crime has not been committed. 
 

 The court’s Instructions 18 and 19:  Any person who 
unlawfully holds or retains another person to inflict 
bodily injury on or to terrorize the victim or another is 
guilty [of] the crime of Kidnapping in the Second 

Degree.   The elements . . ., each of which the state 
must prove beyond a reasonable doubt are, at the 
time and place alleged:  1.  [Defendant] did unlawfully 

hold or retain Angela Calin.  2.  [Defendant’s] purpose 
was to inflict bodily injury on or to terrorize Angelia 

Calin or another.  
 

The jury was also instructed that if any member of the jury had “any 

reasonable doubt upon any element necessary to constitute the offense 

charged,” then that juror should vote not guilty.  Instruction No. 36 

(emphasis added).  SR 102; APP 12.  
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 Thus, the jury was instructed that in order to convict, it must 

find that Defendant had the purpose of inflicting bodily injury or 

terrorizing Angela Calin or another.  This Court has upheld a trial 

court’s refusal to give an instruction on a principle that was 

“substantially covered, even if implicitly,” in an instruction actually 

given.  Klaudt, 2009 S.D. 71, ¶ 20, 772 N.W.2d at 123.   There, the 

defendant was charged with rape and requested certain instructions 

involving consent, which the trial court denied.  This Court affirmed, 

holding that, when considering the instructions as a whole, the theory 

of consent was sufficiently covered.  Id. ¶ 21, 772 N.W.2d at 123.   

 Similarly, in State v. Janklow, 2005 S.D. 25, 693 N.W.2d 685, 

this Court upheld the trial court’s denial of proposed instructions 

already covered by the court’s other instructions.  In that case 

Janklow was charged with second-degree manslaughter and claimed 

he did not consciously commit the crime because he was hypoglycemic 

at the time.  He proposed instructions regarding his defense of 

unconsciousness.  The trial court refused the proposals and this Court 

affirmed.  The Court particularly noted that the jury was instructed on 

the essential elements of second-degree manslaughter (i.e., a reckless 

killing); the definition of reckless, which required a “conscious” 

disregard of a substantial risk; as well as the State’s burden of proving 

beyond a reasonable doubt that the defendant consciously disregarded 

a substantial risk when he committed the crime.  Id. ¶ 29, 693 N.W.2d 
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at 696.  Thus, the matter of the defendant’s consciousness was already 

presented in the instructions given.  The Court held that, reviewing the 

jury instructions as a whole, they were an accurate statement of the 

law and informed the jury.  Id.  

 Likewise, here the instructions given by the trial court, as a 

whole, accurately and adequately informed the jury regarding 

Defendant’s state of mind or purpose when committing the 

kidnapping.  Therefore, the trial court did not err in refusing 

Defendant’s specific intent instruction.  See State v. Whistler, 2014 

S.D. 58, ¶ 19, 851 N.W.2d 905, 912 (taken together, instructions 

sufficiently informed jury of State’s burden to prove each element, 

including defendant’s mens rea); Klaudt, 2009 S.D. 71, ¶ 21, 772 

N.W.2d at 123 (instructions as a whole sufficiently covered consent); 

Janklow, 2005 S.D. 25, ¶ 29, 693 N.W.2d at 696 (instructions as a 

whole accurately stated law and informed jury).  

 Nor did the court err in refusing Defendant’s version of the 

voluntary intoxication instruction.  Part of Defendant’s defense was 

that he was too intoxicated to have formed the “purpose” to inflict 

injury on or terrorize Angela Calin or another.  The trial court ruled it 

was treating kidnapping as a general intent crime.  Normally, in that 

instance a voluntary intoxication instruction would be unavailable, as 

this Court has held voluntary intoxication is no defense to a general 

intent crime.  State v. Primeaux, 328 N.W.2d 256, 259 (S.D. 1982); 
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State v. Plenty Horse, 184 N.W.2d 654, 409 (S.D. 1971).  But here the 

trial court did give an instruction on involuntary intoxication.  See 

Instruction No. 28 (SR 94; APP 11).  The court’s instruction mirrored 

the language of SDCL 22-5-5.  See supra at 11.  It also mirrored the 

holdings of this Court.  State v. Bittner, 359 N.W.2d 121, 124 (S.D. 

1984); State v. Kills Small, 269 N.W.2d 771, 773 (S.D. 1978).  

Instruction No. 28 was, therefore, a correct statement of the law and 

adequately informed the jury that it could consider Defendant’s 

intoxication when determining his purpose in committing the crime.  

 In preparing Instruction No. 28, the trial court modified a 

pattern jury instruction, deleting the paragraphs referencing specific 

intent.  Instruction No. 28 (SR 94; APP 11); see SDPJI – Criminal 2-6-1 

(APP 4).  A trial court may draft its own instructions or modify a 

pattern instruction as long as the jury instructions, read as a whole, 

correctly state the law and inform the jury.  State v. Webster, 2001 

S.D. 141, ¶ 10, 637 N.W.2d 392, 395 (trial court rejected the 

defendant’s request to use a pattern jury instruction on direct and 

circumstantial evidence, and gave a modified version of it instead; this 

Court affirmed).   

 Because Instruction No. 28 was an accurate statement of the 

law, Defendant cannot be heard to complain just because his version 

was not given.  Defendant’s Proposed Instruction No. 3 was comprised 

of language taken from two alternate pattern instructions,  
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SDPJI - Criminal 2-6-1 and 2-6-2.  SR 74; see APP 4-6.   The first two 

paragraphs of the proposed instruction come from the first pattern, 

and are identical to the language in the trial court’s Instruction No. 28.  

The third paragraph of Defendant’s proposal also comes from the first 

pattern and addresses Defendant’s specific intent (to inflict injury or to 

terrorize), as well as the requirement that the State prove beyond a 

reasonable doubt all the elements.   

The fourth paragraph of Defendant’s Proposed Instruction No. 3 

omits language from the first pattern instruction (its last paragraph) 

and appears to include a piecemeal selection of language from the 

second alternate pattern instruction.  See APP 4-6.   

The trial court did not err in refusing to give Defendant’s 

proposed language beyond what the court actually instructed in 

Instruction No. 28.  The trial court’s instruction was a correct 

reflection of the statute and case law on voluntary intoxication.   

Furthermore, as discussed above, the concepts addressed in the 

language rejected by the trial court were already sufficiently covered by 

the other instructions.  

C. Defendant fails to show prejudice in the trial court’s refusal of his 
instructions. 

 
With regard to both his proposed instructions, Defendant fails to 

prove the trial court’s decision to deny them was prejudicial.  At trial, 

the jury heard evidence regarding Defendant’s intoxication, including 

testimony of his high BAC level and his outward signs of intoxication.  
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Defendant’s expert testified in general regarding intoxicated 

individuals and their characteristics and behavior.   

In addition, the jury heard Jean and Angela describe 

Defendant’s angry demeanor and actions as he came onto the 

property, and as he grabbed Angela and dragged her down the 

sidewalk. He walked on his own and did not appear to have trouble 

crossing the street after he pushed Angela towards the Cliff Avenue 

traffic.  The jury also heard how panicked and frightened the women 

were as a result of Defendant’s actions.  In addition, the jury heard 

evidence of Defendant’s interaction with the officers. 

During closing argument, Defendant’s counsel pointed to the 

evidence of his intoxication and also specifically argued that Defendant 

was too intoxicated to form the purpose to terrorize or injure another.   

She urged the jury to find that the State therefore failed to prove one of 

the crucial elements.  JT3 178-83. 

The jury heard Defendant’s theory of the case and defense through 

testimony and his counsel’s argument, and found Defendant guilty of 

second-degree kidnapping.  See Birdshead, 2015 S.D. 77, ¶ 30, 871 

N.W.2d at 74 (jury heard testimony and other evidence regarding self-

defense); Janklow, 2005 S.D. 25, ¶ 29, 693 N.W.2d at 696 (defendant 

was allowed to present extensive medical testimony and closing 

arguments regarding his defense).  It is the function of the jury to 

weigh all the evidence and determine whether the elements of the 
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offense were met.  State v. Moschell, 2004 S.D. 35, ¶ 40, 677 N.W.2d 

551, 564.  Moreover, the jury is presumed to have followed the 

instructions given by the trial court.  State v. Dillon, 2010 S.D. 72, 

¶ 29, 788 N.W.2d 360, 369.  In reaching its guilty verdict, the jury 

determined the State proved all elements, including that Defendant 

had the required purpose.  There is no indication the jury would have 

returned a different verdict had Defendant’s proposed instructions 

been given.  Thus, he fails to demonstrate prejudice.  See Birdshead, 

2015 S.D. 77, ¶ 30, 871 N.W.2d at 74 (prejudice standard not met, 

where defendant was allowed to present self-defense theory and jury 

rejected it); State v. Walton, 1999 S.D. 80, ¶ 14, 600 N.W.2d 524, 528–

29 (same); Klaudt, 2009 S.D. 71, ¶ 31, 772 N.W.2d at 126 (no 

prejudice in refusing defendant’s proposals, where trial court’s 

instructions adequately explained the law and defendant was able to 

argue to the jury the principles embodied in the rejected instructions). 

CONCLUSION 

The trial court’s instructions, as a whole, correctly and 

adequately stated the law and informed the jury regarding Defendant’s 

purpose in committing the crime of kidnapping, and regarding the 

jury’s ability to consider his intoxication in determining that purpose.   
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No prejudicial error is shown that warrants reversal.  The State 

respectfully requests that the Judgment and Sentence be affirmed. 

             Respectfully submitted, 

MARTY J. JACKLEY 

ATTORNEY GENERAL 
 
 

  /s/  Patricia Archer         
Patricia Archer 

Assistant Attorney General 
1302 East Highway 14, Suite 1 
Pierre, SD  57501-8501 

Telephone:  (605) 773-3215 
E-mail:  atgservice@state.sd.us  

mailto:atgservice@state.sd.us
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IN THE SUPREME COURT 

OF THE  
 

STATE OF SOUTH DAKOTA 
 
________________________________________________________________________ 
 
STATE OF SOUTH DAKOTA,  
 

Plaintiff and Appellee,    
  

                                                                                  No. 27484 
vs.  
 
 
JEREMIAH BADIT LIAW,  
 

Defendant and Appellant.   
 

________________________________________________________________________ 
 

PRELIMINARY STATEMENT 

In an attempt to avoid repetitive arguments, Defendant and Appellant, 

Jeremiah Liaw (“Liaw”), will limit discussion to the issues that need further 

development or argument.  Any matter raised in Liaw’s initial brief, but not 

specifically mentioned herein, is not intended to be waived.  Liaw will attempt to 

avoid revisiting matters adequately addressed previously.  

The brief of Plaintiff and Appellee, the State of South Dakota, is referred to 

as “State’s Brief.” All citations will be followed by the appropriate page number.   

Liaw relies upon the Jurisdictional Statement, Statement of the Case, Statement 

of Facts, and Statement of Legal Issues presented in Defendant’s Brief, filed with 
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the court on November 10, 2015.  

ARGUMENT 

 
I.   THE TRIAL COURT ERRED IN REFUSING LIAW’S PROPOSED JURY 

INSTRUCTIONS ON SPECIFIC INTENT. 
 
  The State does not appear to dispute Liaw’s contention that Kidnapping 

in the second degree—inflict injury or terrorize, under SDCL 22-19-1.1(3), is a 

specific intent crime. Rather, the State argues that the jury instructions provided 

by the trial court, particularly Instructions 18 and 19, were an adequate and 

accurate statement to the jury regarding the mens rea requirement for Kidnapping 

in the second degree. See State’s Brief 14-16.  

 Instruction No. 18 provides: 

 Any person who unlawfully holds or retains another person to inflict 
bodily injury on or to terrorize the victim or another is guilty the crime of 
Kidnapping in the Second Degree.  

 
SR 84. 
 
 Instruction No. 19 provides: 
 
 The elements of the crime of Kidnapping in the Second Degree, as charged 

in Count 2 of the indictment, each of which the state must prove beyond a 
reasonable doubt are, at the time and place alleged: 

 
 1. The defendant did unlawfully hold or retain Angela Calin. 
 

2. The defendant’s purpose was to inflict bodily injury on or to terrorize 
Angela Calin or another.  

  
SR 85. 
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 Defendant’s Proposed Instruction No. 2 provides: 
 
 In the crime of Kidnapping in the Second Degree, there must exist in the 
 mind of the perpetrator the specific intent to inflict bodily injury or to 
 terrorize Angela Calin or another. 
 
 If specific intent did not exist, this crime has not been committed. 
 
SR 73; see SDPJI—Criminal 1-12-2.  
  
 According to the State, Instructions 18 and 19 adequately informed the 

jury with regard to the mens rea requirement for Kidnapping in the Second 

Degree, and rendered unnecessary Defendant’s Proposed Instruction No. 2 on 

specific intent.  The State cites cases in which “[t]his Court has upheld a trial 

court’s refusal to give an instruction on a principle that was ‘substantially 

covered, even if implicitly,’ in an instruction actually given.” State’s Brief 15 

(quoting State v. Klaudt, 2009 S.D. 71, ¶ 20, 772 N.W.2d 117, 123).  

 Here, Instructions 18 and 19 were inadequate to inform the jury on the 

meaning of specific intent. The distinction between general and specific intent in 

determining whether or not Liaw was guilty of Kidnapping in the second degree 

was an important issue in this case. The trial court itself, after reviewing the 

elements of the charge as well as Instructions 18 and 19, ruled that Kidnapping in 

the second degree was a general intent offense. Therefore, under the trial court’s 

interpretation of the elements of SDCL 22-19-1.1(3), if the jury found that Liaw 

intentionally held or confined Calin in the manner proscribed by the statute, and 

the confinement caused injury or terrorized Calin, Liaw was guilty of the charge. 

However, being a specific intent crime, “there must exist in the mind of the 
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perpetrator the specific intent to inflict bodily injury or to terrorize Angela Calin 

or another.” SR 73. Here, the jury may have erroneously believed, as the trial 

court did, that determining Liaw’s “purpose” under the statute could be derived 

from what resulted when Liaw intentionally held or confined Calin. Specific 

intent requires more.  

 If the trial court interpreted the jury instructions as given to demonstrate 

SDCL 22-19-1.1(3) is a general intent crime, it is not plausible to contend that the 

jury instructions adequately informed the jury of the specific intent requirement 

necessary to find Liaw guilty. In discussing the Model Penal Code’s 

development of alternative methods to analyze mens rea, this Court has observed 

the “ambiguity and confusion in defining and applying general and specific 

intent . . . .” State v. Schouten, 2005 S.D. 122, ¶ 15, 707 N.W.2d 820, 824 (citing 

United States v. Bailey, 444 U.S. 394, 403 (1980)). Analyzing mens rea and correctly 

applying general and specific intent is a difficult task for attorneys and judges, let 

alone lay jurors introduced to the concepts for the first time. Thus, in order to 

adequately inform the jury of the mens rea required to find Liaw guilty, the 

pattern jury instruction on specific intent was a necessary instruction. See 

Defendant’s Proposed Instruction No. 2; SR 73; SDPJI—Criminal 1-12-2. 

CONCLUSION 

The trial court erred in ruling Kidnapping in the Second Degree is a 

general intent crime. SDCL 22-19-1.1(3) is a specific intent crime because it not 

only requires the unlawful holding or retaining of the victim, but also requires 
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Liaw to have the specific intent to cause bodily injury on or to terrorize Calin or 

another. Applying specific and general intent is a confusing and difficult task for 

jurors, and Defendant’s Proposed Instruction No. 2 was necessary to adequately 

inform the jury of the meaning of specific intent. Thus, the trial court’s refusal to 

provide these instructions was prejudicial to Liaw and denied him a fair trial.  

For the aforementioned reasons, authorities cited, and upon the settled 

record, Liaw respectfully requests this Court remand the case with an order 

directing the trial court to reverse the Judgment and Sentence on Count 2, 

Kidnapping in the Second Degree, and order a new trial.   

 

Respectfully submitted this 8th day of January, 2016. 

      
/s/ Beau J. Blouin 
                                                                

     Beau J. Blouin                        
     Minnehaha County Public Defender 

413 N. Main Avenue 
Sioux Falls, South Dakota 57104 
(605) 367- 4242 

       ATTORNEY for APPELLANT 
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      /s/ Beau J. Blouin  
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