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 PRELIMINARY STATEMENT 

 "R" denotes the lower court's Record, as numbered in the Clerk's Index.  

Transcript references are as follows:  "ST" is the sentencing jury trial; “HT” is the habeas 

corpus hearing before the habeas trial court.  Other transcript references will be by name 

of the hearing ("Plea TR", for example) or date of the hearing.  All references will 

include the page number after the hearing designation. 

JURISDICTIONAL STATEMENT 

This is an appeal from a habeas petition filed after a resentencing proceeding for 

first degree murder.  The habeas court denied the Appellant’s habeas petition alleging 

multiple constitutional violations on January 20, 2017.  A timely notice of appeal was 
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filed.  This Court ordered a limited remand to fully complete the Certificate of Probable 

Cause, which resulted in a Second Amended Certificate of Probable Cause, filed on 

December 4, 2017.  This Court has jurisdiction pursuant to SDCL 21-34-13.  

 Piper's convictions and sentences have been the subject of three previous 

decisions from this Court.  The direct appeal is State v. Piper, 2006 S.D. 1, 709 N.W.2d 

783 (hereafter, Piper I).  The habeas appeal, which was remanded for a re-sentencing, is 

Piper v. Weber, 2009 S.D. 66, 771 NW2d 352 (hereafter, Piper II).  The direct appeal 

after the re-sentencing is State v. Piper, 2014 S.D. 2, 842 N.W.2d 338 (hereafter, Piper 

III). 

STATEMENT OF ISSUES 

 

 1.  WHETHER PIPER’S GUILTY PLEAS ARE VALID WHEN THEY 

WERE NOT KNOWINGLY AND INTELLIGENTLY MADE IN 

VIOLATION OF HIS CONSTITTUIONAL RIGHTS TO A JURY TRIAL.   

 

 The Court denied Piper’s petition. 

 

 Most relevant cases and statutes:  State v. Goodwin, 2004 S.D. 75, 681 N.W.2d 

847; Moran v. Burbine, 475 U.S. 412 (1986); SDCL 23A-27-11; SDCL 23A-7-

4(1). 

 

 

 2.  WHETHER THE STATE ADVANCED INCONSISTENT ARGUMENTS 

DURING THE SEPARATE SENTENCING HEARINGS OF ELIJAH 

PAGE AND BRILEY PIPER IN VIOLATION OF THE PIPER’S RIGHT 

TO DUE PROCESS SUCH THAT THE ARGUMENTS SHOULD HAVE 

BEEN ADMITTED AS ADMISSIONS AGAINST THE STATE IN THE RE-

SENTENCING OF PIPER. 

 

 The Court found in the negative. 

 

 Most relevant case:  State v. Stark, 434 N.W.2d 43 (S.D. 1988); Roper v. 

Simmons, 543 U.S. 551 (2005).   

 

 

 3.  WHETHER PIPER WAS AFFORDED INEFFECTIVE ASSISTANCE 
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OF PRIOR COUNSEL IN VIOLATION OF THE SIXTH, EIGHTH AND 

FOURTEENTH AMENDMENTS OF THE UNITED STATES 

CONSTITUTION.   

 

 The Court found in the negative. 

 

 Most relevant case:  Strickland v. Washington, 466 U.S. 668 (1984) 

 

 

STATEMENT OF FACTS 

 This is an appeal from the habeas court’s denial of a habeas petition filed after a 

jury sentenced the appellant to death.  Petitioner originally pled guilty to felony murder 

and four other non-capital offenses in 2001, before the Honorable Warren Johnson.  On 

the murder charge, Judge Johnson sentenced Petitioner to death.  The convictions and 

death sentence were affirmed on direct appeal in Piper I in 2006. 

 Petitioner filed a habeas application after his original sentencing.  It was heard by 

the Honorable John Bastian, and habeas relief was denied.  Petitioner appealed the 

decision to this Court.  In 2009, this Court reversed the death sentence and remanded for 

further proceedings, Piper II. 

 New counsel was court-appointed on August 11, 2009, and the case was assigned 

to the Honorable Jerome A. Eckrich, Circuit Court Judge for the Fourth Judicial Circuit, 

Lawrence County 40C00000431.  Appendix A: Motion to Withdraw Guilty Plea and 

Order.  Petitioner filed an Amended Motion to Withdraw His Guilty Pleas, which was 

denied.  The case proceeded to a jury sentencing trial in July, 2011.  The jury returned its 

verdict and found the existence of three aggravating factors and sentenced Petitioner to 

death.  Appendix B: Judgment and Sentence.  Petitioner appealed to this Court, which 

affirmed the jury sentence of death on January 8, 2014.   State v. Piper, 2014 SD 2, 842 

NW2d 338 (S.D. 2017). 
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 Petitioner filed a habeas application on March 18, 2014.  Petitioner also filed 

another Amended Motion to Withdraw Guilty Plea before Judge Eckrich in the original 

criminal file, Lawrence County 40C00000431.  This motion was denied on February 25, 

2016.  Petitioner appealed this denial of the motion to withdraw guilty plea, which was 

dismissed by this Court on April 25, 2016.   

 Petitioner’s habeas application was assigned to the Honorable Randall L. Macy, 

Circuit Court Judge for the Fourth Judicial Circuit, Lawrence County.  After a hearing on 

July 21, 2016, Judge Macy denied habeas relief on January 20, 2017.  Appendix C: 

Court’s Findings of Fact and Conclusions of Law.   Petitioner filed a timely Notice of 

Appeal and Judge Macy signed the original Certificate of Probable Cause on February 

13, 2017.     

 Substitute counsel was appointed and reviewed the Certificate of Probable Cause.  

Determining the original Certificate of Probable Cause was inadequate, substitute counsel 

sought a limited remand to complete the certificate.  A limited remand was ordered by 

this Court on August 23, 2017.   

 As substitute judge, the Honorable Eric Strawn, Circuit Court Judge for the 

Fourth Judicial Circuit, Lawrence County, signed a Second Amended Certificate of 

Probable Cause on December 4, 2017.  All original issues were certified and two 

additional issues were certified at that time. Appendix D – Second Amended Certificate 

of Probable Cause.   Notice was then provided to this Court that the Certificate of 

Probable Cause was complete. 

 This appeal brief raises three issues.  The first issue is whether Petitioner’s guilty 

plea was valid when it did not constitute a valid waiver of his right to a jury trial and was 
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taken in violation of due process.  No testimony was taken by the trial court on this 

matter.  The trial court took judicial notice of this Court's decision in Piper II, as well as 

of the underlying habeas corpus file and the plea transcript from 2001 before Judge 

Johnson in the criminal file.  Such facts as are relevant are fully set out in the Argument 

section of this brief. 

 The second appeal issue asks whether the Petitioner’s constitutional rights were 

violated when the State advanced inconsistent arguments in the separate sentencing 

hearings of the multiple individuals charged with the same murder.   

 The third appeal issue is whether trial counsel was ineffective and Petitioner was 

deprived of due process.  The reasons include calling witnesses who were catastrophic to 

the Petitioner’s case, errors in jury selection, errors in advisements and for the failure to 

investigate multiple witnesses or to seek a delay because counsel was unprepared.  These 

arguments center around re-sentencing counsel’s ineffectiveness and whether Petitioner’s 

constitutional rights provided under the Sixth and Eighth Amendment were violated. 

While the original certificate of probable cause framed these issues as issues relating to 

ineffective assistance of counsel, these claims deprived the Petitioner of constitutional 

rights which require the sentence be vacated and a new trial ordered.   

ARGUMENT 

 

The Fifth and Fourteenth Amendments to the United States Constitution and 

Article VI, Section 2 of the South Dakota Constitution guarantee that no person may be 

deprived of liberty without due process of law.  The Sixth and Fourteenth Amendments 

to the United States Constitution and Article VI, Section 7 of the South Dakota 

Constitution guarantee the accused a trial by an impartial jury.   
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Habeas corpus can only be used to review (1) whether the court had jurisdiction 

of the crime and the person of the defendant; (2) whether the sentence was authorized by 

law; and (3) in certain cases whether an incarcerated defendant has been deprived of 

basic constitutional rights.  Steiner v. Weber, 2011 S.D. 40 ¶4, 815 N.W.2d 549, 551; 

Lodermeier v. Class, 1996 S.D. 134, ¶3, 555 N.W.2d 618, 622. 

 

1. WHETHER PIPER’S GUILTY PLEAS ARE VALID WHEN THEY 

WERE NOT KNOWINGLY AND INTELLIGENTLY MADE IN 

VIOLATION OF HIS CONSTITUTIONAL RIGHTS TO A JURY 

TRIAL.    

 

A. Procedural history and habeas trial court’s ruling.  

 

 Before Piper’s original change of plea hearing, his attorneys had advised him that 

his choice of forums for the guilt phase (jury or judge) was also binding as to the penalty 

phase.  He was told that if he pleaded guilty, he could not have a jury decide the 

punishment.  Conversely, if he did not plead guilty but instead had a jury trial as to guilt, 

he had to be sentenced by a jury if convicted.  At the hearing, Judge Johnson did not 

clearly dispel that misconception.1  After the court sentenced Piper to death, Piper 

                                                 
1  The conduct of the plea-entry hearing, in fact, cemented Piper's previous 

understanding.  Appendix E – Plea Hearing.  Both attorneys had categorically told Piper 

that the law required that the same guilt forum also be the penalty forum.  See HC TR: 1: 

28-31, 50-51 [Rensch]; HC TR: 2:46 [Duffy].  Both attorneys told Judge Johnson that as 

well, at the beginning of the hearing.  Plea TR: 3 [Rensch] and 6-7 [Duffy].  The court 

and prosecutor were unsure, and took a break to consider it.  After the break, nothing was 

said by either to clearly dispel Piper's certainty.  As to this issue, the judicial pre-plea 

advisement ended with explicit confirmation of this legal point.  Judge Johnson told Piper 

"[i]f you plead guilty, all that's left for the Court to do is to pronounce your sentence."  

(TR: 18).  At TR: 22, the court told Piper:  “The only consequence of your pleading 

guilty under the terms that are being proposed is [dismissal of certain charges].  The other 

consequence would be that you would be waiving your right to have the jury do the 

sentencing.”  Finally, immediately before taking the pleas, the court told Piper that if he 

pleaded guilty, the court would establish a factual basis and “accept those pleas.  I will 

then schedule a sentencing hearing ... [where] I'm going to make a decision as to Count 
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appealed, claiming in part that our death penalty statutes were unconstitutional because 

they deprived a pleading defendant of the right to jury sentencing.  This Court disagreed 

in Piper I, and in so doing, told Piper for the first time that the advice he had been given 

as to his options was mistaken. 

 Piper I affirmed the sentence.  Piper filed his first habeas proceeding, heard by the 

Honorable John W. Bastian.  In that proceeding, Piper did not challenge his guilty plea, 

but claimed only that his purported waiver of jury sentencing was invalid.  After Judge 

Bastian denied relief, Piper appealed (Piper II).  This Court reversed on the ground that 

the plea-taking court’s advisement as to jury unanimity at the sentencing phase was 

defective.  In so doing, this Court, for the second time, told Piper that the advice he had 

been given, necessary for him to intelligently understand his options, was erroneous.  

This Court remanded for purposes of a new sentencing hearing. 

 In the remanded criminal proceedings, Piper moved to withdraw his guilty plea, in 

part because the misadvice he had received rendered his plea constitutionally invalid.  

The trial court denied the motion in part, and declined to consider it in part.  A jury 

sentencing was held, and a verdict of death was returned.  Piper appealed, claiming that 

his motion to withdraw his plea should have been granted.  This Court disagreed (Piper 

III), ruling that its remand language in Piper II restricted the lower court’s jurisdiction 

and prevented that court from entertaining Piper’s plea-withdrawal motion. 

 Piper then filed this instant habeas case, and again raised his claim that his guilty 

plea was constitutionally invalid.  The habeas trial court disagreed on the merits of this 

                                                                                                                                                 

IA, whether it will be life or death ...” (Plea TR: at 24-25).  Piper was then called upon to 

enter his guilty pleas (Id. at 26), which is the only decision he was asked to make.  Except 

for scheduling, nothing further was discussed about the matter.   
 



 
 8 

habeas claim.  Court’s Findings of Fact and Conclusions of Law 9-28, 32-33, Appendix 

C.  The court also ruled that res judicata barred Piper’s claim, because it could have been 

presented in his first habeas proceeding.  Court’s Findings of Fact and Conclusions of 

Law 29-31, Appendix C.  Because the habeas trial court is wrong on both counts, this 

Court must grant habeas relief.   

B. On the merits, Piper’s pleas are invalid.   

 

 This plea-entry colloquy is a confluence of two separate, but connected, 

misadvisements.  The first concerned jury unanimity at the penalty trial, which was the 

precise issue presented to this Court and decided in Piper II (at ¶¶11-12 [the judicial 

advisement] and ¶19 [holding]).   The second is Piper's certainty, based on what he was 

told, that the forum for the guilt and the sentencing determinations was legally required to 

be identical.  As this Court said in Piper II, “Defense counsel for Piper offered their 

interpretation of the statutes [at the plea hearing].  They believed the statutes required the 

judge rather than a jury to decide if death should be imposed [if a guilty plea was 

entered].”  2009 S.D. 66 at ¶3.  “Piper's attorneys advised him that the statute did not 

allow for a jury trial on the penalty phase after a guilty plea to first degree murder. . . . 

Consequently, when Piper entered his guilty plea, he was doing so under counsels' advice 

that by entering his guilty plea, he was not entitled to a jury on the sentencing phase.  The 

judge's explanation did not clearly dispel that misunderstanding.”  Id. at ¶17.  

 Therefore, Piper knew, from the information he was given by his attorneys and by 

the plea-taking court, that if he exercised his right to a jury trial as to guilt, it was 

required, by mandatory operation of law, that punishment would be decided by a jury as 

well, and that any verdict imposing a life sentence would have to be unanimous.  In 
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essence, what this misadvisement told Piper is that to get a life sentence, he'd have to 

convince one person (the court) or twelve people (a jury).  Piper was advised that 

convincing a jury would be twelve times harder to receive a life sentence, but only if he 

exercised his right to a jury trial on the guilt phase.  Instead, the fact is that to get a life 

sentence, one person needed to be convinced, either the judge or one of the twelve jurors.  

His chances of receiving a life sentence were, in truth, twelve times greater with a jury 

sentencing.  But Piper was told just the opposite and was told that the only way to avoid 

that result was to give up his right to a jury trial on the guilt phase and enter a guilty plea 

instead. 

 This Court, in Piper II, held that because of the unanimity misadvice, “Piper's 

waiver of a jury trial on the death penalty cannot be considered knowing or voluntary.”  

Id. at ¶19.  This Court stated:  “The fact that one juror has the potential to save a 

defendant's life cannot be underplayed.  The defendant's plea cannot be considered 

knowing and voluntary without a clear explanation and understanding of this concept.”  

Id.  (Emphasis added).  “[W]e determine that Piper's waiver of his right to jury trial was 

unconstitutional.” Id. at ¶20. 

 Piper II purported to rule only on the waiver of jury sentencing, which was the 

only issue before the Court.  In reality, Piper's change of plea hearing did not contain any 

separate waiver of jury sentencing.  Rather, this waiver was considered as a consequence 

of the one formal decision he was called upon to make, which was his plea.  This Court's 

Piper II decision squarely holds that the unanimity misadvice is constitutionally fatal to 

the waiver.  And since there was no separate waiver, but only a single, unitary plea, it 

necessarily is true that Piper's only formal decision, which followed the fatal misadvice, 
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the guilty plea itself, “cannot be considered knowing or voluntary” and “was 

unconstitutional”.  Id. at ¶¶19, 20.  An examination of the law requires this conclusion. 

 Piper was not advised of his right to a free and independent jury trial on guilt.  

Instead, he was advised of a jury trial with a price tag attached.  The version of a jury trial 

which he was offered carried mandatory jury sentencing with (he was told) a twelve-

times lesser chance of obtaining a life sentence.  In truth, the jury trial which the Sixth 

Amendment and this Court's Piper I and Piper II decisions guarantee, is a trial completely 

independent of the forum for the penalty (Piper I), and where a penalty jury carries a 

twelve-times greater chance of obtaining a life sentence (Piper II).  The jury-trial option 

made available to Piper, and waived by his plea, was not the jury trial guaranteed by the 

Sixth Amendment.     

 Therefore, Piper's plea did not constitute a voluntary, knowing and intelligent 

waiver of the right that the Constitution guarantees, one which was never explained to 

him.  Waiver is defined as an intentional relinquishment of a “known right or privilege”.  

Johnson v. Zerbst, 304 U.S. 458, 464, 58 S.Ct. 1019, 82 L.Ed. 1461 (1938).  For a jury 

trial waiver to be valid, it must be entered “voluntarily, knowingly, intelligently, and with 

full knowledge of the relevant circumstances and likely consequences.”  State v. Aliberti, 

401 N.W.2d 729, 731 (S.D. 1987).  As explained in Moran v. Burbine, 475 U.S. 412, 

421, 106 S.Ct. 1135, 89 L.Ed.2d 410 (1986) (citations omitted): 

 "The [waiver] inquiry has two distinct dimensions. . . .  First, the relinquishment 

 of the right must have been voluntary in the sense that it was the product of a 

 free and deliberate choice rather than intimidation, coercion, or deception. 

 Second, the waiver must have been made with a full awareness of both the nature 

 of the right being abandoned and the consequences of the decision to abandon it." 

 

 Piper's plea fails both parts of the Burbine test.  First, Piper was never given “a 
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full awareness of both the nature of the right being abandoned” and its consequences.  He 

was advised only of a version of the right which has now twice been held invalid.  Piper 

was not told of the version which is constitutionally guaranteed.   He was not told that a 

jury trial as to guilt is independent of the penalty forum.  “For those unaware of the 

privilege, the warning is needed simply to make them aware of it – the threshold 

requirement for an intelligent decision as to its exercise.”  Interest of J.M.J., 2007 S.D. 1 

¶12, 726 N.W.2d 621 (Miranda privilege against self-incrimination);  See also State ex 

rel. Warner v. Jameson, 77 S.D. 340, 91 N.W.2d 743, 745 (1958), where the defendant 

was never asked if he wanted counsel, and was never informed of his right to appointed 

counsel.  The Court concluded the obvious: “A voluntary and intelligent waiver of 

counsel can only be made by one who knows, or has been informed, of his rights in this 

regard.”  Since Piper was misadvised about the nature of the right being abandoned, and 

was not told of the nature of the right which really existed instead, his plea cannot be 

considered as a knowing and intelligent waiver of the right which really exists. 

 Second, Piper's plea was not a “free and deliberate choice rather than 

intimidation, coercion, or deception.” (Burbine, supra)  The misadvice as to penalty-jury 

unanimity told him that his chances of obtaining a life sentence were greater with a judge 

than with a jury, when just the opposite is true.  Piper was also told that the only way he 

could obtain a judge sentencing was to plead guilty.  He was told that if he exercised his 

right to a jury trial and was found guilty, a jury sentencing was mandatory.  See Piper II 

at ¶17.  The unanimity misadvice, therefore, taints the guilty plea itself, because the 

confluence of those two misadvisements has an unconstitutional, impermissibly coercive 

effect, rendering the plea involuntary. 
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 In United States v. Jackson, 390 U.S. 570, 88 S.Ct. 1209, 20 L.Ed.2d 138  (1968), 

the Court was faced with a federal kidnapping statute which provided for the possibility 

of a death sentence, but only if the defendant exercised his right to a jury trial.  The Court 

invalidated that portion of the statute.  “The inevitable effect of [the law] is, of course, to 

discourage assertion of the Fifth Amendment right to plead not guilty and to deter 

exercise of the Sixth Amendment right to demand a jury trial.”  Id. at 581.  “Whatever 

might be said of Congress' objectives, they cannot be pursued by means that needlessly 

chill the exercise of basic constitutional rights. . . . The question is not whether the 

chilling effect is 'incidental' rather than intentional; the question is whether that effect is 

unnecessary and therefore excessive.”  Id. at 582; See Matter of Hynes v. Tomei, 92 

N.Y.2d 613, 706 N.E.2d 1201, 1207 (1998) (collecting authorities). 

 Those cases dealt with statutory schemes, but the identical evil is present here.  

The plea colloquy's mis-advisements “needlessly chill[ed] the exercise of basic 

constitutional rights” because they wrongly informed Piper that his chances of a life 

sentence were worse with a jury, and that the only way to avoid a jury sentencing was by 

pleading guilty.  This transformed the required “free and deliberate choice” into one 

colored by “intimidation, coercion or deception.” (Burbine, supra).   

 Piper was offered a choice, but with a judicial thumb on the scale.  A State cannot 

restrict a defendant's exercise of a fundamental constitutional right without good reason.  

The Supreme Court has long adhered to this principle, applying it to a wide variety of 

State restrictions on a wide variety of constitutional trial rights.  See Holmes v. South 

Carolina, 547 U.S. 319, 321, 126 S.Ct. 1727, 164 L.Ed.2d 503 (2006) (collecting 

precedent).  This Court agrees.  See State v. Packed, 2007 S.D. 75 ¶23, 736 N.W.2d 851.  
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The misadvice given to Piper “discourage[d] assertion of the Fifth Amendment right to 

plead not guilty and ... deter[red] exercise of the Sixth Amendment right to demand a jury 

trial.”  United States v. Jackson, 390 U.S. at 581.  Piper's decision to plead guilty cannot 

be considered a voluntary waiver of his actual jury trial right. 

 In Boykin v. Alabama, 395 U.S. 238, 243, 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969), 

the Court held that if a guilty plea is not a “voluntary and knowing” waiver of the right to 

jury trial, “it has been obtained in violation of due process and is therefore void.”  See  

Monette v. Weber, 2009 S.D. 77, ¶13, 771 N.W.2d 920 (quoting Nachtigall v. Erickson, 

85 S.D. 122, 126, 178 N.W.2d 198 (1970)).  “We have been unyielding in our insistence 

that a defendant's waiver of his trial rights cannot be given effect unless it is ‘knowing’ 

and ‘intelligent’.”  Illinois v. Rodriguez, 497 U.S. 177, 183, 110 S.Ct. 2793, 111 L.Ed.2d 

148 (1990) (emphasis added).   

 Being “void” means that it is “without any force or effect whatsoever.”  State v. 

Neitge, 2000 S.D. 37 ¶13, 607 N.W.2d 258 (judicial sentencing action).  It is “ineffectual 

for any purpose.  No rights are in any way affected by it, and from it no rights can be 

derived, and all proceedings founded thereon are invalid.”  Johnson v. Bruflat, 45 S.D. 

200, 186 N.W. 877, 878 (1922) (prior Judgment).  Because that is true, a court has no 

discretion whatsoever “to decide whether a void judgment should be vacated”; rather, a 

void judgment “must be set aside.  It has no force and effect.”  Kromer v. Sullivan, 88 

S.D. 567, 225 N.W.2d 591, 592 (1975).  

 “What is at stake for an accused facing death or imprisonment demands the 

utmost solicitude of which courts are capable in canvassing the matter with the accused to 

make sure he has a full understanding of what the plea connotes and of its consequences.”   
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Boykin v. Alabama, 395 U.S. 238, 244, 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969).  

 "When one accused of a capital offense comes before the bar of a court,  

 unaided by counsel, to tender a plea of guilty, nothing less than the utmost  

 of caution will satisfy the requirements of justice.  In such circumstances the  

 law does not contemplate a ceremony empty of substance.  Until the court  

 is solemnly persuaded by a painstaking explanation of the rights afforded  

 the accused by the law, and of the extreme consequences his plea may entail,  

 that the accused is acting with volition and understanding, a plea of guilty  

 should not be entered." 

 

State v. Sewell, 69 S.D. 494, 12 N.W.2d 198, 199 (1943).2  “In a death penalty plea, more 

so than in other pleas, the trial court has the duty to ensure ‘that the defendant truly 

understands the charges, the penalties, and the consequences of a guilty plea.’ ”  Piper II, 

2009 S.D. 66 ¶19 (citation omitted).    

 The information furnished to Piper by his attorneys and by the plea-taking judge's 

advisement was considered indispensable to ensure that a guilty plea was constitutionally 

valid.  That information was wrong in two respects, as this Court has held in its earlier 

Piper decisions.  Now that these two mis-advisements have been corrected, the correct 

advisements are even more indispensable for a capital defendant to understand, before he 

decides whether to exercise his right to a jury trial or, instead, to plead guilty.   

 “The importance of canvassing the defendant when he enters a guilty plea 

 is vital.  For it is at this juncture that the defendant waives his rights and  

 needs to understand the consequences of his plea.” 

 

State v. Goodwin, 2004 S.D. 75 ¶10, 681 N.W.2d 847; See Monette v. Weber, 2009 S.D. 

77 at ¶13 (the lower court “failed to make critical inquiries and determinations when the 

inquiries were most significant -- when Monette changed his not guilty plea to a plea of 

no contest.”).  It is baffling to conclude that, even though the previous mis-advisements 

                                                 
2  The “counseled/uncounseled” distinction was abandoned in Nachtigall v. 

Erickson, 85 S.D. 122, 178 N.W.2d 198 (1970). 
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rendered Piper's previous decision unconstitutional, the correction does not allow Piper to 

now make a constitutionally informed decision.   

 The reality of this case is that Piper was deprived of the jury trial which he is 

guaranteed by the Sixth Amendment, because he was not told that it existed (a jury trial 

on guilt, which did not carry mandatory jury sentencing) and because the tainted jury 

sentencing he was advised of could only be avoided by pleading guilty.  The right to a 

jury trial is a “constitutional protection[ ] of surpassing importance”.  Apprendi v. New 

Jersey, 530 U.S. 466, 476-77, 120 S.Ct. 2358, 147 L.Ed.2d 435 (2000). This right was 

insisted upon by the Framers not just for the protection of the accused, but for an 

independent and equally fundamental purpose:  to restrict the power of the judiciary, by 

reserving that power to the people.  See Jones v. United States, 526 U.S. 227, 244-48, 

119 S.Ct. 1215, 143 L.Ed.2d 311 (1999).   

 “Our commitment to Apprendi in this context reflects not just respect for 

 longstanding precedent, but the need to give intelligible content to the right of 

 jury trial.  That right is no mere procedural formality, but a fundamental 

 reservation of power in our constitutional structure.  Just as suffrage ensures the 

 people's ultimate control in the legislative and executive branches, jury trial is 

 meant to ensure their control in the judiciary.”   

 

Blakely v. Washington, 542 U.S. 296, 305-06, 124 S.Ct. 2531, 159 L.Ed.2d 403 (2004).  

Finally, “to hypothesize a guilty verdict that was never in fact rendered -- no matter how 

inescapable the findings to support that verdict might be -- would violate the jury-trial 

guarantee.”  Sullivan v. Louisiana, 508 U.S. 275, 279, 113 S.Ct. 2078, 124 L.Ed.2d 182 

(1993). 

 “The importance of canvassing the defendant when he enters a guilty plea 

 is vital.  For it is at this juncture that the defendant waives his rights and  

 needs to understand the consequences of his plea.” 

 

Goodwin, 2004 S.D. 75 at ¶10.  See Monette, 2009 S.D. 77 at ¶13 (the lower court “failed 
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to make critical inquiries and determinations when the inquiries were most significant -- 

when Monette changed his not guilty plea to a plea of no contest.”).   

 To uphold this guilty plea is to trivialize and dilute this Constitutional right of 

“surpassing importance”.  A capital defendant, with death as a penalty, is entitled to 

accurate advice before making the crucial decision to plead guilty.  Courts are to exercise 

“the utmost of caution”, giving a “painstaking explanation” of rights and consequences. 

(Sewell, supra).  Here, the advice given to Piper was wrong in two important respects, 

and it took two appeals to this Court before Piper was finally given accurate information.  

That information was necessary before he entered his plea, rather than two appeals later.  

It defies logic to hold, as the habeas trial court did, that Constitutional standards are met 

by this plea, and reversal must result. 

C. Res Judicata does not bar Piper’s claim.   

 

 The res judicata doctrine covers two situations.  First, it prohibits re-litigation of 

an issue which has been raised and decided in an earlier proceeding.  As the habeas trial 

court recognized (Court’s Findings of Fact and Conclusion of Law, #30, Appendix C), 

that doctrine is inapplicable here, since Piper’s claim had not previously been raised in a 

court jurisdictionally able to decide it.   Second, and at issue here (See Court’s Findings 

of Fact and Conclusion of Law, #31, Appendix C), res judicata will sometimes restrict 

litigation of an issue which should have been raised in the earlier proceeding, but wasn't.  

See American Family Ins. Group v. Robnik, 2010 S.D. 69 ¶15, 787 N.W.2d 768.   

 Res judicata is not an inexorable command.  “[B]ecause the [res judicata] doctrine 

bars any subsequent litigation, it should not be used to defeat the ends of justice.  Instead, 

courts ‘must give careful consideration to the case at hand before erecting the doctrine's 
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preclusive bar.’ ”  Interest of L.S., 2006 S.D. 76 ¶22, 721 N.W.2d 83 (Konenkamp, J., 

lead opinion) (citation omitted).  “The strict application of the doctrine of res judicata 

may be relaxed … where fundamental fairness so requires.”  Haase v. Weber, 2005 S.D. 

23 ¶5, 693 N.W.2d 668.  This Court will construe ‘the doctrine liberally, unrestricted by 

technicalities’ and because the doctrine bars any subsequent litigation, it should not be 

used to defeat the ends of justice.  Lippold v. Meade Cty. Bd. of Comm’rs., 2018 S.D. 7 

¶28, ___ N.W.2d ___ (quoting Farmer v. S.D. Dep’t of Revenue & Regulation, 2010 S.D. 

35 ¶7, 781 N.W.2d 655).   

 Overriding importance is given to one factor: “our interest in reaching the correct 

legal conclusion.”   In Re: Pooled Advocate Trust, 2012 S.D. 24 ¶31, 813 N.W.2d 130.3  

No other factors in that case “outweigh[ed] the interests of justice” in reaching that 

correct legal conclusion. Id. at ¶28.    

 Even assuming, for sake of argument, that Piper could have challenged his guilty 

plea in the first habeas proceeding, res judicata does not prohibit his attempt to enforce 

the Constitution in the current proceeding.  It is simply not true that the res judicata 

doctrine absolutely requires Piper to have made this legal challenge at the very first 

available opportunity, upon pains of losing it altogether. 

 Just such a situation was presented in Dakota, Minnesota & Eastern RR Corp. v. 

Acuity, 2006 S.D. 72, 720 N.W.2d 655.  The dispute centered on whether an insurance 

policy required the insurer to provide coverage for a claim.  This was the subject of two 

separate proceedings, and the appeal issue was whether res judicata prohibited the 

                                                 
3  That case dealt with the "law of the case" doctrine, but this Court noted that "[r]es 

judicata and the 'law of the case' doctrine are supported by nearly identical policy 

considerations."  In Re: Pooled Advocate Trust, 2012 S.D. 24 ¶31 n. 6, 813 N.W.2d 130.   
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insured’s claim since the insured could have raised its claim in the first round of 

litigation.  This Court held that res judicata was inapplicable “even though all issues 

could have been tendered in [the first] cause of action.”  Id. at ¶24.  Here, as there, Piper's 

later claim “is upon a different cause or demand.”   Id. at ¶23.  While the underlying facts 

are the same, just as the underlying facts (the interpretation of an insurance contract) 

were the same in Dakota, Minnesota & Eastern RR Corp., the “cause or demand” is 

different.   

 Even if Piper could have challenged the plea in the earlier proceeding, he did not 

need to do so.  Rather, he could recognize the legal and practical reasons which dictate 

that any such claim, should he choose to make it, be deferred to criminal court.  As the 

habeas trial court recognized, Piper consulted with earlier habeas counsel and was told 

that if he prevailed in his first habeas, he could move to withdraw his plea upon return to 

criminal court.4  Appendix C, Findings #22-24.   The initial habeas proceeding was not 

the preferred remedy for Piper's plea challenge, both as a matter of law and as a matter of 

practical reality. 

 This Court has long held that the habeas remedy is not a substitute for appeal.  

Piper II at ¶7, quoting Steichen v. Weber, 2009 S.D. 4 ¶4, 760 N.W.2d 381.  This Court 

has repeatedly expressed a preference that issues be raised and decided in the “main 

event,” which is the criminal proceeding, rather than deferred to habeas review.  See 

Black v. Class, 1997 S.D. 22 ¶29, 560 N.W.2d 544, quoting Gregory v. Solem, 449 

                                                 
4  But for the particulars of the later remand language in Piper II, this advice was 

correct.  SDCL 23A-27-11 (authorizing a motion to withdraw a guilty plea) is 

unrestricted as to time and as to availability.  Piper cannot be faulted for failing to 

anticipate that, some two years after his receipt of this legal advice, this Court would 

include this remand language in Piper II. 
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N.W.2d 827, 833 (S.D. 1989).  If the criminal proceedings are available to raise an issue, 

the law according to this Court is that the habeas court should not be used instead.   

 Habeas corpus is an extraordinary writ, and like other such writs (mandamus, 

prohibition, and the like) it is not to be used where another adequate remedy exists in the 

normal course of the law.  This Court specifically so held in Tibbetts v. State, 336 

N.W.2d 658 (S.D. 1983).  There, an inmate filed a habeas challenge to a prison 

disciplinary action which resulted in the loss of his good time credits, in violation of the 

Constitutional ex post facto prohibition.  The issue was a constitutional one, and the issue 

involved the length of his confinement, so habeas jurisdiction typically would have 

existed.  However, the Court ruled that because Petitioner would not have been entitled to 

his immediate release, and because of other available remedies to appeal the prison's 

action, the circuit court was without jurisdiction to issue a writ of habeas corpus under 

SDCL Ch. 21-27 and declined to consider the ex post facto issue. Id. at 662.   

 Here, during the first habeas proceeding, another adequate remedy existed in the 

normal course of the underlying criminal proceeding: a motion to withdraw the plea 

pursuant to SDCL 23A-27-11.   That criminal-court remedy was unrestricted as to time or 

availability.  Such a motion was, at the time of the first habeas trial court proceedings, 

fully available to Piper, upon victory in the habeas and a return of the case to criminal 

court.  While this Court’s remand language in Piper II has now been held (in Piper III) to 

eliminate that avenue of relief, Piper could not have known that when choosing what 

issues to present in his first habeas, and which ones to reserve until a return to criminal 

court.  He was entitled to believe, and rely upon, this Court (disapproving habeas as the 

preferred remedy when others exist in the law) and SDCL 23A-27-11 (which is 
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unrestricted as to time and availability).  

 Applying any issue preclusion doctrine today would be to “interfere with the 

constitutionally protected independence of counsel and restrict the wide latitude counsel 

must have in making tactical decisions.”  Strickland v. Washington, 466 U.S. 668, 689, 

104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).  The importance of independent counsel, and 

how it might affect Piper's choice of pleading versus going to trial, has been recognized 

by the Supreme Court: 

 “Different attorneys will pursue different strategies with regard to  

 investigation and discovery, development of the theory of defense,  

 selection of the jury, presentation of the witnesses, and style of witness 

 examination and jury argument. And the choice of attorney will affect  

 whether and on what terms the defendant cooperates with the  

 prosecution, plea bargains, or decides instead to go to trial.” 

 

United States v. Gonzalez-Lopez, 548 U.S. 140, 150, 126 S.Ct. 2557, 165 L.Ed.2d 409 

(2006).  See also Florida v. Nixon, 543 U.S. 175, 187, 125 S.Ct. 551, 160 L.Ed.2d 565 

(2004) (though the decision “whether to plead guilty" is defendant's alone, "an attorney 

must both consult the defendant and obtain consent to the recommended course of 

action.”)   

 Strict application of the res judicata doctrine bends instead to reaching the correct 

legal conclusion and promoting the ends of justice.   This appeal asks whether the 

Constitution is to be enforced in a death penalty prosecution.  “Courts, above all, must 

jealously protect the integrity of the [C]onstitution.”  Bayer v. Johnson, 349 N.W.2d 447, 

450 (S.D. 1984).  A court's “highest duty is to the Constitution”.  McBride v. Weber, 

2009 S.D. 14 ¶20, 763 NW2d 527 (Konenkamp, J., concurring).  This Court will devise 

its own remedies, even if not provided for by statute, to provide redress for constitutional 

violations.  McBride, 2009 S.D. 14 ¶17 (Konenkamp, J., concurring).  
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 To affirm the trial court, this Court would have to decide that Piper should be 

forever shackled to the choice that he made in 2001.  The 2001 choice was based on 

erroneous legal advice from his trial attorneys and from the plea-taking judge.  This 

Court has already held to have rendered his earlier choice unconstitutional.  And this 

Court would be doing so to uphold a capital conviction and sentence, where a much 

higher standard of review is applied.  Piper II at ¶6.  In light of this, application of the res 

judicata doctrine to prohibit Piper’s claim is erroneous.  The trial court’s ruling must be 

reversed.     

 2. WHETHER THE STATE ADVANCED INCONSISTENT 

ARGUMENTS DURING THE SEPARATE SENTENCING 

HEARINGS OF ELIJAH PAGE AND BRILEY PIPER IN 

VIOLATION OF THE PIPER’S RIGHT TO DUE PROCESS SUCH 

THAT THE ARGUMENTS SHOULD HAVE BEEN ADMITTED AS 

ADMISSIONS AGAINST THE STATE IN THE RE-SENTENCING 

OF PIPER. 

 

 

Briley Piper, Elijah Page and Darrell Hoadley murdered Chester Allan Poage in 

Lawrence County in 2001.  The same Lawrence County prosecutor prosecuted all three 

individuals.  Elijah Page’s sentencing was upheld, and he was executed.  State v. Page, 

2006 S.D. 2, 709 NW2d 739.  Darrell Hoadley received life in prison.  State v. Hoadley, 

2002 S.D. 109, 651 NW2d 249. 

During the sentencing of Elijah Page and the Piper’s re-sentencing in 2011, the 

same Lawrence County prosecutor argued that the person who committed the first act 

should be given the death penalty.  In Page’s trial, the prosecutor stated that person was 

Page.  In Piper’s trial, the prosecutor stated that person was Piper.  As these theories are 

inconsistent, the statements in Page’s trial should have been admitted as an admission by 

the party-opponent in Piper’s trial as all mitigation evidence shall be shown to the jury. 
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A. Argument made by Lawrence County Prosecutor John 

Fitzgerald in the trial of Elijah Page.  

 

During the sentencing phase of Elijah Page, the Government (through Lawrence 

County prosecutor John Fitzgerald) argued that Elijah Page should receive the death 

penalty because: 

The fact is, the Defendant [Elijah Page] was a man of action in this 

murder.  He’s the one that stole the gun that was used in the first acts of 

aggression.  That’s when it all started is when he pointed the gun at 

Chester Allan Poage to facilitate this kidnapping.  Nothing would have 

happened had he not pointed the gun at Chester Allan Poage’s head. 

 

Appendix F: Closing Argument in Elijah Page (40C00000430A0).  Pg. 946: 5-12. 

 

Prosecutor Fitzgerald continued, specifically comparing the actions of Elijah Page 

and the Petitioner: 

He’s [Elijah Page] a man of action.  When it was time to kill somebody, 

he didn’t go sit up in the Blazer.  He took action.  He kicked him, he 

stabbed him, he stuck him in a freezing creek, he stoned the victim.  These 

were all deliberate choices and all deliberate actions. 

 

The Defendant is the one that started the assault with pulling the gun.  The 

Defendant deliberately kicked Chester Allan Poage with his boots until his 

own foot got sore.  He decided to do that.  He chose to do that.  He’s not a 

follower, he’s a doer.  He’s an instigator, he’s an actor.  Piper is the 

mouth, the Defendant’s the action. 

 

Appendix F: Page ST: 947-948. (Emphasis added). 5 

 

 This Court gave weight to the significance of who committed the first act relevant 

in determining whether Page committed torture in this killing.  Page, at ¶39 (taking 

Poage’s head in his arms, Page was the first to stab the victim). This Court in Piper I also 

found the determination of who was the first physical aggressor an important 

                                                 
5 The testimony of Darrell Hoadley in Piper’s sentencing trial corroborates the fact that 

Elijah Page committed the first act of aggression when he pulled out the gun, put it to the 

victim’s head, and said: “Get the fuck on the floor, bitch.”  SH: 744-745. 
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consideration.  2006 S.D. at ¶31,¶39, ¶41.  The significance of these facts is illustrated by 

the prosecutor arguing them during the trial, with the facts magnified when this Court 

found them significant in the Page decision.  

B. Argument made by Lawrence County Prosecutor John 

Fitzgerald in the Petitioner’s sentencing. 

 

In Pipers re-sentencing, Lawrence County Prosecutor John Fitzgerald questioned 

defense psychiatrist Dr. Ertz about who committed the first act during the murder: 

PROSECUTOR:  Well, wouldn’t it be kind of significant if the first 

person to cause any physical violence was Briley Piper? 

 

DR. ERTZ:  Well, I thought it was more significant who initiated the fact 

that the plan changed from robbing Allan into doing something else. 

 

PROSECUTOR:  Well, it was Briley Piper’s plan to rob him in the first 

place, wasn’t it? 

 

DR. ERTZ:  Yes. 

 

ST: 1565: 8-15. (Emphasis added). 

 

 When questioning defense psychiatrist Dr. Wortzel, Prosecutor Fitzgerald 

further advanced this position: 

PROSECUTOR:  And did your client tell you who was the person who 

caused the first physical violence in this case? 

 

 DR. WORTZEL:  The first --- 

 

 PROSECUTOR:  Physical violence, the first assault. 

 

 DR. WORTZEL:  My understanding – yes. 

 

 PROSECUTOR:  Who was that? 

 

 DR. WORTZEL:  My recollection of what he told me was that Page had 

produced a weapon when they got into the house and that was the 

initiation of physical force, violence. 

 

ST: 1637: 9-17. (Emphasis added). 
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 Unsatisfied with the witness essentially copying what Prosecutor Fitzgerald 

argued during the closing argument in Page, Fitzgerald continued: 

 PROSECUTOR:  Okay.  Who had the first physical contact? 

 

 DR. WORTZEL:  I think – I think he described Page at some point, you 

know, shoving him or knocking him or something like that. 

 

PROSECUTOR:  Okay. Would it be significant if your client was the first 

one to render any physical violence in this case? 

 

 DR. WORTZEL:  Potentially. 

 

 PROSECUTOR:  Okay. 

 

ST: 1637: 18-24. (Emphasis added). 

 

 In summation, Prosecutor Fitzgerald reminded the jury again in closing argument 

that he believed the Petitioner was the first to commit any acts that resulted in the death 

of the victim. 

This murder was the combination of all three of these individuals acting in 

concert, but I believe the evidence has shown that it was the defendant’s 

idea, at least according to his friend Hadley, to commit robbery and to 

murder.  And he was the one that did the first act of actual aggression to 

knock the man unconscious. 

 

ST: 1807. (Emphasis added). 

  

Based on the inconsistent statements the defense moved for the Admission of the 

State’s Attorney’s Prior Trial Statements as an Admission of Party, and as relevant for 

mitigation purposes.  This Motion was denied by the Court.  ST: 1721-1730; Appendix 

G: Order Re: Motions Filed May 20, 2011.   

C. Inconsistent prosecutorial arguments are admissible as 

mitigation evidence by being admissions by a party-opponent 

pursuant to SDCL 19-19-801(d)(2).    
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South Dakota statutes mandate mitigation evidence be presented in a death 

penalty case.  SDCL 23A-27A-2 requires that “(4) All evidence concerning any 

mitigating circumstances” be considered.  SDCL 23A-27A-1 provides “the judge shall 

consider . . . any mitigating circumstances.” 

United States Supreme Court decisions indicate failure to allow a capital 

defendant to present mitigation evidence may constitute reversible error.  See, e.g., Roper 

v. Simmons, 543 U.S. 551, 568, 125 S.Ct. 1183, 161 L.Ed.2d 1 (2005) (the Constitution 

requires that a capital defendant be given “wide latitude” to present mitigating evidence); 

Williams v. Taylor, 529 U.S. 362, 393, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000) (noting a 

capital defendant’s “undisputed” and “constitutionally protected right . . . to provide the 

jury with . . . mitigating evidence”);  Skipper v. South Carolina, 476 U.S. 1, 106 S.Ct. 

1669, 90 L.Ed.2d 1 (1986) (improper exclusion of mitigation evidence at capital 

sentencing hearing was reversible error);  Eddings v. Oklahoma, 455 U.S. 104, 110-116 

102 S.Ct. 869, 71 L.Ed.2d 1 (1982) (The death sentence must be vacated as a sentence 

because it was imposed without the type of individualized consideration of mitigating 

factors . . . required by the Eighth and Fourteenth Amendments in capital cases); Lockett 

v. Ohio, 438 U.S. 586, 604-05, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978) (sentencer must be 

allowed to consider any mitigating evidence). 

Confidence in the outcome of the proceeding is undermined by the jury’s inability 

to consider evidence which would have been offered as mitigating evidence at 

sentencing.  Parkus v. Delo, 33 F.3d 933, 940 (8th Cir. 1994); See Thompson v. Calderon, 

120 F.3d 1047, 1059 (9th Cir. 1997) (it is well established that when no new significant 
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evidence comes to light a prosecutor cannot, in order to convict two defendants at 

separate trials, offer inconsistent theories and facts regarding the same crime); 

The initial question is whether the statements made by the prosecutor are 

considered mitigation evidence.  Lawrence County Prosecutor John Fitzgerald constantly 

portrayed the Petitioner as the “leader” of this group.  ST: 1806.  Any evidence to the 

contrary, such as that someone else committed the first act of aggression, is relevant to 

dispute who the leader of the group was.  As a result, the statement made by the 

prosecutor is proper mitigation evidence.  Admitting the prosecutor’s statements relevant 

to relative culpability of Page and Piper, allowing the factfinder a basis to conclude that, 

if Page was the one who started this, then Piper was less culpable and deserving of a life 

sentence instead of the death penalty.   

While the statements made during Page’s closing argument in his sentencing 

phase are not evidence in Page’s trial, the statements are evidence in Piper’s trial as 

admissions by a party-opponent pursuant to SDCL 19-19-801(d)(2).  Either the statement 

must be made by the party in an individual or representative capacity; is one that the 

party manifested that it adopted or believed to be true; was made by a person whom the 

party authorized to make a statement on the subject; was made by the party’s agent or 

employee on a matter within the scope of that relationship and while it existed; or was 

made by the party’s coconspirator during and in furtherance of the conspiracy.  Id.; State 

v. Stuck, 434 N.W.2d 43, 54 (S.D. 1988); Kurtz v. Squires, 2008 S.D. 101, ¶18, 757 

NW2d 407 (the party offering a party-opponent pleading as a statement against interest 

must be able to show that the party knowingly sanctioned or ratified the admission).   
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Courts have admitted the Government’s inconsistent prior arguments when 

multiple people have been tried for the same offense.  See United States v. Salerno, 937 

F.2d 797, 811-812 (2nd Cir. 1991) (opining that government’s opening and closing 

arguments in a prior trial should have been admitted as admissions of party-opponent in a 

subsequent trial to show inconsistent positions of the government); Hoover v. State, 552 

So.2d 834, 838 (Miss. 1989) (prosecutor’s inconsistent argument regarding who was the 

shooter should have been admitted at co-defendant’s later trial but no prejudice was 

found); United States v. Kattar, 840 F.2d 118, 130 (1st Cir. 1988) (concluding the 

Government, as represented by prosecutor, is considered “party-opponent” of defendant 

in a criminal case).   

As a result, John Fitzgerald’s statements in the 2001 trial of Elijah Page must be 

admitted as admissions by a party-opponent in Piper’s trial pursuant to SDCL 19-19-

801(d)(2).  First, John Fitzgerald was representing Lawrence County and authorized to 

make these statements.  Further, Fitzgerald adopted and believed the arguments he made 

in Page to be true and this was in the scope of his relationship as the county prosecutor.  

As a result, the statements in Page qualify as an admission on behalf of Lawrence 

County.  See Giglio v. U.S., 405 U.S. 150, 154, 92 S.Ct.763, 31 L.Ed.2d 104, (1972) (the 

prosecutor’s office is an entity and as such it is the spokesman for the Government); U.S. 

v. Bakshinian, 65 F.Supp2d 1104, 1106 (C.D. Cal 1999) (prosecutors statement is 

admission by party-opponent). 

The Eighth Circuit has required “an inconsistency must exist at the core of the 

prosecutor’s case against the defendants for the same crime” to admit the evidence in 

order to prevent a due process violation.  Smith v. Groose, 205 F.3d 1045, 1047 (8th Cir. 
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2000) (finding a due process violation when prosecutor manipulated evidence by using 

different and conflicting statements from same cooperating witness); See United States v. 

Higgs, 353 F.3d 281, 326 (4th Cir. 2003) (noting how a due process violation can occur 

with the use of inherently factually contradictory theories). 

Lawrence County Prosecutor John Fitzgerald used the same theory to blame two 

people for committing the first act of aggression in this murder.  According to John 

Fitzgerald, in 2001, it was Elijah Page.   

He’s [Elijah Page] the one that stole the gun that was used in the first acts 

of aggression.  That’s when it all started is when he pointed the gun at 

Chester Allan Poage to facilitate this kidnapping.  Nothing would have 

happened had he not pointed the gun at Chester Allan Poage’s head. 

 

The Defendant is the one that started the assault with pulling the gun.  The 

Defendant deliberately kicked Chester Allan Poage with his boots until his 

own foot got sore.  He decided to do that.  He chose to do that.  He’s not a 

follower, he’s a doer.  He’s an instigator, he’s an actor.  Piper is the 

mouth, the Defendant’s the action. 

 

Appendix F: Page ST: 946-948. (Emphasis added).   

 

 In 2011, it was Piper:   

And he [Piper] was the one that did the first act of actual aggression to 

knock the man unconscious. 

 

ST: 1807. (Emphasis added). 

 

The Government cannot have it both ways.  This exact word choice may have 

differed very slightly with the Government saying the same thing multiple ways, but the 

argument is the same: the person who started this deserves death.  The Government 

strived to paint both Page and Piper as the one who did the first act, the one who without 

these actions, this murder would not have occurred.   
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The Government’s core argument was that the Petitioner was the leader and this 

evidence would clearly rebut that argument.  Failing to admit these admissions by the 

party-opponent violated the Petitioner’s due process rights to a fair trial.  As a result, this 

case should be remanded with an order directing the trial court to admit statements made 

in the Government’s closing argument in Elijah Page.  

3. THAT PIPER WAS AFFORDED INEFFECTIVE ASSISTANCE OF 

HIS PRIOR COUNSEL, IN VIOLATION OF THE SIXTH, EIGHTH 

AND FOURTEENTH AMENDMENTS OF THE UNITED STATES 

CONSTITUTION. 

 

In the landmark case of Strickland v. Washington, 466 U.S. 668, 684-686, 104 

S.Ct. 2052, 80 L.Ed. 2d 674 (1984), the Court stated: 

In a long line of cases that includes Powell v. Alabama, 287 U.S. 45, 

53 S.Ct. 55, 77 L.Ed 158 (1932), Johnson v. Zerbst, 304 U.S. 458, 58 

S.Ct. 1019, 82 L.Ed. 1461 (1938), and Gideon v. Wainwright, 372 

U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963), this Court has 

recognized that the Sixth Amendment right to counsel exists, and is 

needed, in order to protect the fundamental right to a fair trial. The 

Constitution guarantees a fair trial through the Due Process Clauses, 

but it defines the basic elements of a fair trial largely through the 

several provisions of the Sixth Amendment, including the Counsel 

Clause: 

 

Thus, a fair trial is one in which evidence subject to adversarial testing 

is presented to an impartial tribunal for resolution of issues defined in 

advance of the proceeding. The right to counsel plays a crucial role in 

the adversarial system embodied in the Sixth Amendment, since access 

to counsel's skill and knowledge is necessary to accord defendants the 

"ample opportunity to meet the case of the prosecution" to which they 

are entitled. Adams v. United States ex rel. McCann, 317 U.S. 269, 

275, 276, 63 S.Ct. 236, 87 L.Ed. 268 (1942); see Powell v. Alabama, 

supra, 287 U.S. at 68-69. 

 

Id. 

 

The question is whether counsel's representation “amounted to incompetence 

under ‘prevailing professional norms,’ not whether it deviated from best practices or most 
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common custom.”  Harrington v. Richter, 562 U.S. 86, 94 131 S.Ct. 770, 788, 178 

L.Ed.2d 624 (2011) (quoting Strickland, 466 U.S. at 690). 

South Dakota has adopted the test for ineffective assistance of counsel set forth in 

Strickland.  Steiner v. Weber, 2011 S.D. 40, ¶6, 815 N.W.2d 549.  First, the defendant 

must show that counsel’s performance was so deficient that he or she was not functioning 

as “counsel” guaranteed by the Sixth Amendment.  Second, the defendant must show that 

counsel’s deficient performance prejudiced the defendant.  Fast Horse v. Weber, 2013 

S.D. 74, ¶14, 838 N.W.2d 831. 

The review for ineffective assistance of counsel is a mixed question of law and 

fact.  Id., at ¶10.  To establish ineffective assistance, a defendant must show that counsel's 

representation fell below an objective standard of reasonableness.  Dillon v. Weber 

(Dillon II), 2007 S.D. 81, ¶7, 737 N.W.2d 420.  

The cumulative effect of these errors constitutes a denial of the Petitioner’s right 

to a fair trial.  The issues are interwoven and this Court has found that the cumulative 

effect of errors by the trial court may support a finding by the reviewing court of a denial 

of the constitutional right to a fair trial.  State v. Davi, 504 N.W.2d 844, 857 (S.D. 1993). 

See McDowell v. Solem, 447 N.W.2d 646, 651 (S.D. 1989) (denying prosecutorial 

misconduct and ineffective assistance arguments when considered cumulatively); State v. 

Perovich, 2001 S.D. 96, 632 N.W.2d 12 (S.D. 2001).   

Certain constitutional rights are so basic to a fair trial that their infraction can 

never be treated as harmless error.  State v. Dokken, 385 N.W.2d 493, 500 (S.D. 1986).  

The harmless error rule has never been used to justify unfairness at trial.  State v. Webb, 

251 N.W.2d 687 (1977) (harmless error rule should never justify unfairness at trial). 



 
 31 

With these general principles in mind, Piper asserts multiple claims of ineffective 

assistance of counsel and violations of his Constitutional rights. 

 

A. Whether trial counsel was ineffective and 

constitutionally deficient by calling expert witnesses who 

interviewed the Petitioner and essentially relayed 

Petitioner’s admissions of multiple aggravating factors 

to the sentencing jury. 

 

The State alleged Piper committed three different aggravating circumstances that 

would make him eligible for the death penalty.  Either the offense was committed for the 

benefit of the defendant or another, including money; the offense was outrageous or 

wantonly vile, horrible or inhumane and involved torture; or that offense was committed 

for the purpose of avoiding or interfering with a lawful arrest.  SDCL 23A-27A-1(3), (6) 

and (9).   

Dr. Wortzel, a forensic neuropsychiatrist, was called to testify by the defense 

regarding his evaluation with the Petitioner.  ST: 1608.  Dr. Wortzel essentially asked the 

Petitioner about the facts concerning the murder and relayed to the jury what the 

Petitioner said.  The statements included admissions to all three aggravated factors 

alleged by the State. 

First, Dr. Wortzel essentially admitted the aggravating factor alleged in SDCL 

23A-27A-1(3) by stating that the offense was for the benefit of another for the purpose of 

receiving money: 

PROSECUTOR:  Doctor, wasn’t it true that it was greed that was influencing 

[Piper] at that point? 

 

DR. WORTZEL:  That would be another influence, yes. 

 

PROSECUTOR:  Okay.  That was the driving influence, they wanted to kill 

somebody so they could steal his property. 
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DR. WORTZEL:  Well, I think that’s misstated, I think they wanted to steal 

someone’s property and it went bad and then they decided they had to kill him, so that’s a 

bit different. 

 

ST: 1647: 14-21. 

 

Second, Dr. Wortzel relayed Piper’s admissions regarding torture, essentially 

admitting the aggravating factor contained within SDCL 23A-27A-1(6): 

PROSECUTOR:  Did he tell you that he put a tire iron on Chester Allan Poage’s 

ankles while he was forced to drink (acid)? 

 

DR. WORTZEL:  Yes, he did. 

 

PROSECUTOR:  Okay.  And you would – you’re a medical doctor, right? 

 

DR. WORTZEL:  Yes. 

 

PROSECUTOR:  Absolutely.  And you would consider that torture, wouldn’t 

you? 

 

DR. WORTZEL:  Potentially. 

 

DEFENSE:  I object.  Excuse me, I object. 

 

THE COURT: Sustained.  Sustained. 6 

 

ST: 1641: 14-25. 

 

Third, Dr. Wortzel relayed the Petitioner’s admission to SDCL 23A-27A-1(9) as 

the Petitioner admitted committing the murder for the purpose of avoiding, interfering 

with, or preventing a lawful arrest: 

PROSECUTOR:  So it was pretty clear in your mind, Doctor, from talking to Mr. 

Piper that this man was murdered so he could be eliminated as a witness against them? 

 

DR. WORTZEL:  That’s what seems to have led to the murder, yes. 

 

PROSECUTOR:  Okay.  And that the motivation was for – the murder here, the 

motivation for the murder was money or property. 

                                                 
6 Defense counsel did not make a motion to strike. 
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DR. WORTZEL:  Well, again, I think that’s sort of putting it a little bit 

backwards.  There was – the robbery was motivated by money, and then when this 

witness, you know, got involved then the motivation became to obviously not get in 

trouble and eliminate a witness. 

 

ST: 1655: 8-18. 

 

In addition to Dr. Wortzel, the defense called Dr. Dewey Ertz, a psychologist, 

who interviewed Piper and admitted SDCL 23A-27A-1(9): 

PROSECUTOR:  And the reason the group decided that they were going to take 

[Poage] out in a remote area in the forest to commit his murder was because they wanted 

to eliminate him as a witness to the crimes they already committed against him first, isn’t 

that true? 

 

 DR. ERTZ:  I think that was part of the discussion as well.   

 

ST: 1572-1573. 

 

A fair trial is not provided if the evidence is not subjected to adversarial testing: 

  

The Sixth Amendment recognizes the right to the assistance of counsel 

because it envisions counsel's playing a role that is critical to the ability of 

the adversarial system to produce just results. An accused is entitled to be 

assisted by an attorney, whether retained or appointed, who plays the role 

necessary to ensure that the trial is fair.  

 

Strickland v. Washington, supra at 685, 686.  (Emphasis added). 

 

The adversarial process protected by the Sixth Amendment requires that 

the accused have “counsel acting in the role of an advocate.”  Andres v. 

California, 386 U.S. 738, 743, 87 S.Ct. 1396, 18 L.Ed. 2d 493 (1967).  If the 

process loses its character as a confrontation between adversaries, the 

constitutional guarantee is violated.  U. S. v. Cronic, 466 U.S. 648, 657, 104 S.Ct. 

2039, 80 L.Ed.2d 657 (1984). 

 The defense counsel advocate subjecting the evidence to the adversarial system 

does not call witnesses who can bolster the Government’s case.  The Eighth Circuit Court 
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of Appeals has discussed how calling a witness who could become a witness for the 

prosecution makes little sense.  In Walls v. Bowersox, counsel did not call family 

members who were unwilling to testify in mitigation in the capital case.  151 F.3d 827, 

834 (8th Cir. 1998).  The Court noted that “it makes little sense to force unwilling family 

to testify in mitigation” as the simplest questions would have been more damning 

evidence than anything presented by the prosecution.  Id.  As a result, defense counsel 

should not call a witness who will harm the client’s case. 

In a similar Tenth Circuit death penalty case, defense counsel’s own psychiatrist 

effectively became a witness for the prosecution.  Hooper v. Mullin, 314 F.3d 1162 (10th 

Cir. 2002), cert. den. 540 U.S. 838 (2003).  In Hooper, defense counsel chose to present, 

as mitigating evidence, the possibility that the defendant might have brain damage and 

other psychological problems.  Id. at 1169.  Having made this decision, however, counsel 

presented the evidence without any further investigation and in an unprepared and ill-

informed manner.  Id. at 1171.  As a result, defense counsel’s examination of the two 

doctors was “disastrous.”  Id.  They were disastrous as “defense counsel’s questions 

‘essentially undermined’ petitioner’s defense.”  Id.  See Fisher v. Gibson, 282 F.3d 1283, 

1291 (10th Cir. 2002) (effective assistance requires attorney to act as meaningful 

adversary vis-à-vis the state). 

As in Hooper, the examinations of these experts were disastrous for Piper.  Dr. 

Wortzel and Dr. Ertz bolstered the State’s case by providing testimony which essentially 

eliminated the need for the Government to call any witnesses to prove the aggravating 

factors.  At a minimum, these experts precisely corroborated the State’s allegations. 
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The disastrous testimony and admissions of all three alleged aggravating factors 

by two “defense” experts violated the Petitioner’s right to a fair trial and constituted 

ineffective assistance of counsel.  These witnesses advocated on behalf of the State, 

removing the adversary from the adversarial process.  These statements cannot be 

considered harmless as they deprived the Petitioner of the right to a fair trial.  State v. 

Webb, 251 N.W.2d 687 (1977) (harmless error rule should never justify unfairness at 

trial). 

As required to show ineffective assistance, prejudice is apparent as there are few 

witnesses who could have done a better job summarizing the State’s evidence than these 

two experts who used the Petitioners own statements to do so.  Defense counsel, and the 

defense experts, did not advocate on behalf of the Petitioner but rather made the 

Government’s role easier.  This is not the role of an effective advocate in an adversarial 

system.  As a result, these witnesses changed this sentencing trial from taking place 

within an adversarial system into a unilateral system with defense experts admitting to 

facts that could be used to impose the death penalty.   

B. Whether Petitioner was deprived of due process during 

voir dire pursuant to Witherspoon v. Illinois and when 

trial counsel provided ineffective assistance of counsel 

during voir dire.   

 

Piper received ineffective assistance of counsel and did not receive a fair trial due 

to errors in jury selection.  The cumulative effect of the jury selection process constitutes 

a denial of Piper’s right to due process in addition to showing ineffective assistance of 

counsel of both trial and appellate counsel.  The issues are interwoven and this Court has 

found that the cumulative effect of errors by the trial court may support a finding by the 

reviewing court of a denial of the constitutional right to a fair trial.  State v. Davi, 504 
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N.W.2d 844, 857 (S.D. 1993); See McDowell v. Solem, 447 N.W.2d 646, 651 (S.D. 

1989) (denying prosecutorial misconduct and ineffective assistance arguments when 

considered cumulatively); State v. Perovich, 2001 S.D. 96, 632 N.W.2d 12.   

A defendant is guaranteed a fair trial before an impartial jury by the Sixth and 

Fourteenth Amendments.  Ross v. Oklahoma, 487 U.S. 81, 85, 108 S.Ct. 2273, 101 

L.Ed.2d 80 (1988).  This right is violated by the inclusion on the jury of a biased juror, 

whether the bias is actual or implied.  See Morgan v. Illinois, 504 U.S. 719, 729, 112 

S.Ct. 2222, 119 L.Ed.2d 492 (1992) (inclusion of a single biased juror invalidates death 

sentence); Smith v. Phillips, 455 U.S. 209, 221–24, 102 S.Ct. 940, 71 L.Ed.2d 78 (1982) 

(O'Connor, J., concurring) (noting that implied bias may violate a defendant's Sixth 

Amendment rights).  The bias need not be evident from voir dire with “unmistakable 

clarity” because “many venireman simply cannot be asked enough questions to reach the 

point where their bias has been made ‘unmistakably clear.’ ”  Wainwright v. Witt, 469 

U.S. 412, 424-25, 105 S.Ct. 844, 83 L.Ed.2d 841 (1985).    

In a capital sentencing proceeding before a jury, the jury is called upon to make a 

“highly subjective, unique, individualized judgment regarding the punishment that a 

particular person deserves.”  Caldwell v. Mississippi, 472 U.S. 320, 340 n.7, 105 S.Ct. 

2633, 86 L.Ed.2d 231 (1985) (quoting Zant v. Stephens, 462 U.S. 862, 900, 103 S.Ct. 

2733, 77 L.Ed.2d 235 (1983) (REHNQUIST, J., concurring in judgment).  The United 

States Supreme Court has recognized the qualitative difference of death from all other 

punishments requires a correspondingly greater degree of scrutiny of the capital 

sentencing determination.  California v. Ramos, 463 U.S. 992, 998-999, 103 S.Ct. 3446, 

77 L.Ed.2d 1171 (1983). 
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In Witherspoon v. Illinois, the United States Supreme Court held:  

[A] sentence of death cannot be carried out if the jury that imposed or 

recommended it was chosen by excluding veniremen for cause simply 

because they voiced general objections to the death penalty or expressed 

conscientious or religious scruples against its infliction. 

 

391 U.S. 510, 522, 88 S.Ct. 1770, 20 L.Ed.2d 776 (1968).   

 

Executing a death sentence returned by such a jury deprives the defendant of his 

life without due process of law and infringes his right to trial by an impartial jury under 

the Sixth and Fourteenth Amendments. Id. at 518.  The Court observed: 

[T]he decision whether a man deserves to live or die must be made on 

scales that are not deliberately tipped toward death. 

 

391 U.S. at 521-22 n. 20.7 

 

In determining whether a prospective juror may be excluded for cause, the 

Court applies the following standard:  Would the individual's views “prevent or 

substantially impair the performance of his duties as a juror in accordance with 

his instructions and his oath.”  Wainwright v. Witt, 469 U.S. 412, 424, 105 S.Ct. 

844, 83 L.Ed.2d 841 (1985).  

General fairness and “follow the law” questions are not enough to detect any 

potential juror who would automatically vote for or against the death penalty.  Morgan v. 

Illinois, 504 US 719, 734, 112 S.Ct. 2222, 119 L.Ed.2d. 492 (1992); Nicklasson v. Roper, 

491 F.3d 830, 837 (8th Cir. 2007) (noting how the deeply rooted nature of juror bias often 

precludes discovering it through general fairness and “follow the law” type questions).  It 

could be that a juror could, in good conscience, swear to uphold the law and yet be 

unaware that maintaining such dogmatic beliefs about the death penalty would prevent 

                                                 
7 On May 19, 2011 Judge Eckrich signed an Order Re:  Precluding State from 

“Death Qualifying,” which stated specific qualifications.  Appendix H.   
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him or her from doing so.  Morgan, 504 at 735.  If the voir dire is inadequate, the 

Supreme Court has held doubt exists as to whether the petitioner was sentenced to death 

by a jury empaneled in compliance with the Fourteenth Amendment.  Id. at 739.    

i. It is a violation of due process to not remove jurors who are 

pro-death penalty and cannot consider mitigation evidence.  

 

A juror who would automatically vote for the imposition of the death penalty 

without weighing the evidence presented must be removed for cause.  Id. at 728-29.  The 

failure of trial court to remove a death-prone juror rises to the level of constitutional error 

sufficient to grant habeas relief.  Id.  As result, a capital defendant may challenge for 

cause any prospective juror who maintains conclusory views.  If one juror is empaneled 

and the death sentence imposed, the State is disentitled to execute the sentence.  Id.  

The Sixth Circuit has ultimately concluded: 

 

With a transcript reflecting statements as internally inconsistent and 

vacillating as these, including numerous statements of strong doubt 

regarding impartiality and merely a few tentative or cursory statements 

that she would be fair, Sheppard was simply unbelievable as an impartial 

juror.  Despite the deference usually owed to trial judges, we conclude that 

nothing about Sheppard's demeanor could cure the weighty concerns 

raised by her voir dire testimony.  Accordingly, we find that the trial 

judge's failure to excuse Sheppard and the Ohio Supreme Court's finding 

that the trial court did not abuse its discretion in failing to strike Sheppard 

were contrary to or an unreasonable application of Supreme Court 

precedent. 

 

White v. Mitchell, 431 F.3d 517, 542 (6th Cir. 2005), cert. den. 549 U.S. 1034 (2006). 

  

ii.  It was a violation of due process to not have potential 

juror Lisa Sagdalen excused for cause and ineffective 

assistance of counsel to not appeal this issue.   

 

Potential juror Lisa Sagdalen had discussed the case at length with many friends 

in law enforcement and held a deep belief that the Petitioner should receive the death 

penalty before hearing any evidence.   ST: 73 – 100.  In her juror questionnaire, Ms. 
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Sagdalen wrote that “Mr. Piper needs to accept the Judge’s decision (of death) and that 

was his choice”.  ST: 76.  When questioned by the defense, Ms. Sagdalen concluded that 

it was a firmly held belief that the death sentence imposed by Judge Johnson should 

stand.  When asked if she could set aside her preconceived conclusions, she could not say 

she could throw those conclusions aside.  As a result, she admitted she had a pretty firm 

opinion as to how the case should come out before hearing any evidence.  ST: 79.  The 

defense challenged Ms. Sagdalen for cause. 

The Government also questioned Ms. Sagdalen and these views were reinforced.  

Ms. Sagdalen affirmed that there was something she had heard or read that gave her a 

preconceived notion about what the outcome should be.  Perhaps acknowledging the 

shaky foundation of objecting to this challenge for cause, the Government deferred to the 

Court regarding this challenge. 

While SDCL 23A-20-6 allows the Court to examine potential jurors, this Court 

intervened and rehabilitated Ms. Sagdalen even after the Government deferred to the 

Court.  The Court intervened and discussed how the media can be wrong.  The Court then 

asked general questions and encouraged Ms. Sagdalen that she could listen to all the 

evidence and apply the instructions.  After being subjected to a lengthy speech by the 

Court, Ms. Sagdalen was brought back to the center and agreed she could listen to all the 

evidence and apply the jury instructions with her prior opinions out of her mind.  ST: 82.  

The Court, after rehabbing the potential juror itself, denied the challenge.   

The parties then engaged in further questioning of Ms. Sagdalen after the Court 

intervened.  Her friendship of over 30 years with a Pennington County Sheriff’s Deputy 
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was explored, as was her view that the appeal process for death penalty cases takes too 

long.  She was asked: 

DEFENSE COUNSEL:  And isn’t that really what you’re saying, that Mr. 

Piper should just shut up and sit down and accept the death sentence? 

 

POTENTIAL JUROR SAGDALEN:  I guess in a sense. 

 

ST: 87. 

 

At the end of the questioning, the challenge was renewed by the defense and 

again denied by the Court. 

A trial judge’s discretion in conducting voir dire is “not without limits”.  Harold 

v. Corwin, 846 F.2d 1148, 1150 (8th Cir. 1988).  The Court, after realizing the goal of 

voir dire is to provide the parties a qualified, unbiased, and impartial jury, “should at all 

times be on guard in its questioning” to assist counsel in the exercise of pre-emptory and 

challenges for cause.  Id. at 1150.   

Contrary to the principles governing voir dire, Judge Eckrich interjected himself 

into the jury selection process to attempt to rehabilitate juror Ms. Sagdalen and interfered 

with the integrity of the entire proceeding.8  By deferring to the Court, the Government 

had essentially agreed that Ms. Sagdalen should have been removed for cause.   

Failing to excuse Ms. Sagalden violated the Petitioner’s right to a fair trial by 

having a jury pool stacked against him towards death.  As noted in Witherspoon, one 

juror that should have been removed, but was not, violates the Petitioner’s right to a fair 

trial.   

                                                 
8 By interjecting into voir dire, Judge Eckrich did the opposite of what he told the parties 

during a pre-trial hearing when he said that beyond the statutory questions he was not 

intending to voir dire.  ST: 25. 
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Defense counsel was ineffective for failing to object when the trial court 

rehabilitated Ms. Sagdalen.  Defense counsel did not reassert the challenge.  

Sitting idle when the jury selection process was sabotaged by the trial court meant 

that trial counsel did not establish its role in the adversary process.  Strickland, 

supra at 685, 686; Andres, supra at 743.      

As Ms. Sagdalen should have been removed for cause, appellate counsel provided 

the Petitioner with ineffective assistance for failing to appeal this denial.  Prejudice is 

apparent if just one juror should have been removed for cause because they voice general 

objections to the death penalty or expressed conscientious or religious scruples against 

the death penalty.   Witherspoon, at 522.   

iii. It was a violation of due process to not have potential 

juror Daniel Carlin removed for cause, and trial 

counsel was ineffective by not objecting when the trial 

judge impermissibly interjected into voir dire.   

 

Daniel Carlin’s niece had been murdered, and he was unhappy with the sentence 

that was imposed in that murder case.  ST: 1221 – 1254.  When asked if he were in Mr. 

Piper’s shoes would he want himself sitting on the jury, he responded by saying 

“probably not.”  The defense then challenged for cause.  The Government asked general 

questions to rehabilitate Mr. Carlin.  Mr. Carlin responded by agreeing with the 

Government’s general questions, and the Petitioner’s challenge was denied by the Court.   

Following the advisements of the Eighth Circuit about general questions being 

inadequate, defense counsel then addressed Mr. Carlin about his responses in his 

questionnaire.  Mr. Carlin had written “if you take a life you should be willing to give up 

yours!!!” (Emphasis in questionnaire).  ST: 1232.  During questioning, Mr. Carlin stated 

that the defense lawyers would have to talk him out of giving the death penalty, and he 
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was not sure how that could happen.  ST: at 1237.  The defense challenged Mr. Carlin for 

cause again.   

The Government responded by bombarding the juror down a path of leading 

questions, resulting in one-word answers about whether the juror could follow the law.  

Predictably, the juror followed suit and said he could.  The Government then objected to 

the challenge for cause.  The Court responded by asking hypothetical questions regarding 

the juror’s industry and problem solving, and in the end the juror was beaten down and 

agreed with the Court’s general questions that he could follow the law.  The Court then 

denied the challenge for cause.  

Together the Court and the Government essentially beat Mr. Carlin into agreeing 

to be fair and impartial.  The Court and the Government together changed the potential 

juror’s views in the jury questionnaire and changed what he had told defense counsel 

during the initial questioning.  Defense counsel did not object or reassert the challenge. 

Specific questions are needed to expose the dogmatic beliefs about the death 

penalty but in this case, Mr. Carlin’s beliefs about the Petitioner receiving the death 

penalty were already known to all parties before entering the courtroom.  Mr. Carlin 

clearly walked into the jury selection process ready to impose the death sentence 

regardless of the facts and circumstances.  A juror in this situation simply cannot follow 

the law.  Morgan, supra at 734.  Answering yes or no to general questions is not 

sufficient.  Nicklasson, supra at 837.   

As the trial court and prosecutor coerced Mr. Carlin into a corner, trial counsel 

was ineffective for not objecting when the trial judge impermissibly interjected itself in 

the jury selection process.  Trial counsel failed to object and did not reassert the challenge 
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when the trial court forced the potential juror in a corner, resulting in an inadequate 

record to appeal.  Prejudice is apparent as just one juror is a violation of due process. 

Since Mr. Carlin should have been removed for cause, appellate counsel provided 

the Petitioner with ineffective assistance for failing to appeal this denial.  Prejudice is 

apparent if just one juror should have been removed for cause because they voice general 

objections to the death penalty or expressed conscientious or religious scruples against 

the death penalty.  Witherspoon, supra at 522.  The Trial Court did not follow its own 

Order and its failure to excuse Sagdalen and Carlin forced the defense to use precious 

peremptory challenges and prejudiced Piper’s right to a fair and impartial jury.  

iv.  It was a violation of due process for the trial Judge to excuse 

juror Manaforte who, while leaning pro-life, had articulated a 

clear decision to be fair and impartial.    

 

Unless a venireman is irrevocably committed before trial has begun to vote 

against death, regardless of facts and circumstances that might emerge, he cannot be 

excluded.  Davis v. Georgia, 429 U.S. 122, 123, 97 S.Ct. 399, 50 L.Ed.2d 339 (1976); 

Witherspoon, supra, at 516 at n. 9.  If venireman is excluded though not so committed, 

any subsequent death penalty cannot stand.  Id.   

It is entirely possible, however, that a potential juror who has a “fixed opinion 

against” or who does not “believe in” capital punishment might be perfectly able to 

follow conscientiously the Court’s instructions and to consider the death penalty as an 

option.  Boulden v. Holman, 394 U.S. 478, 484, 89 S.Ct. 1138, 22 L.Ed.2d 433 (1969). 

Mr. Monteforte was born Catholic and began his discussion with the defense 

counsel by stating he was conflicted over the death penalty.  ST: 2092-2111.  The 

imposition of death was appropriate but depended on the circumstances.  He answered 
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“sure” when asked if he could temporarily set aside his hesitation with the death penalty 

and follow the law.  Mr. Monteforte said he could fairly consider both the death penalty 

and life in prison.  ST: 2098.  Defense counsel then passed for cause.   

Upon questioning by the Government, however, the prosecutor dove into whether 

Mr. Monteforte believed the death penalty served any purpose.  According to the 

prosecutor, if the death penalty served no purpose to Mr. Monteforte he could not judge 

the death sentence impartially.  Mr. Monteforte agreed with this general premise.  But 

when asked specific questions, Mr. Monteforte said he could hear everything out and 

make some sort of opinion or vote as a juror.  ST:  2108.  After extensive questioning, 

Mr. Monteforte did eventually agree one time that his belief would impair his ability to 

consider the death penalty an appropriate punishment for this murder.  The Government’s 

cross-examination essentially had this juror admit one time that his beliefs would impair 

his ability to be fair.  Every other question he answered indicated he could put those 

beliefs to the side and follow the law. 

The defense did not get an opportunity to respond to the Government’s motion to 

excuse Mr. Monteforte for cause.   

By failing to object or making any record regarding this erroneous excusal, trial 

counsel was ineffective in establishing the record for appellate counsel to appeal.  Trial 

counsel did not seek specific answers as required by law, and instead sat back while 

letting the Government go down a path of general questions that were not sufficient in 

determining the potential juror’s deep-down beliefs.  Prejudice is apparent.       

Further, general concerns are not sufficient and excluding a potential juror due to 

general objections violated the Petitioner’s right to a fair trial.  Trial counsel failing to 
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object and appellate counsel failing to appeal prejudiced the Petitioner to the point of 

rendering ineffective assistance of counsel.     

In conclusion, the potential jurors in this case were clearly tilted towards death.  

Multiple pro-death jurors were rehabilitated and not removed while any juror who had 

any general anti-death penalty views was removed.  The trial judge did everything in his 

power to rehabilitate pro-death jurors, while quickly removing excusing pro-life jurors, 

once again defying his own Court Order.  This was a hanging unconstitutional jury, with 

predispositions to impose the death penalty.   

C. Whether counsel provided ineffective assistance of 

counsel by failing to investigate all potential witnesses, 

failing to adequately object to late witnesses, failing to 

investigate Tom Curtis, and failing to seek a delay or 

investigate claims regarding Sister Crowley.   

  

 Trial counsel and appellate counsel were ineffective relating to assistance when 

dealing with multiple witnesses called by the State.  These issues cumulatively resulted in 

Piper not receiving a fair trial. 

The State presented testimony from correctional officers about their interaction 

with Piper.  These witnesses included Brad Woodward, Heather Veld, Robert 

Fredrickson, and Keith Ditmanson.  ST: 588, 923, 962, 997.  In pre-trial discovery, the 

State failed to provide any address other than “Penitentiary” for correctional officers.   

Appendix I: Additional Witness Information.  This made the witnesses difficult to 

identify outside the Penitentiary setting, and they could not be contacted without going 

through the State’s counsel.  ST: 70.  Defense counsel brought this to the Court’s 

attention during a pre-trial hearing, and no continuance was ever requested.  ST: 8-15.     
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Facing these obstacles, defense counsel did not travel to Sioux Falls to talk to the 

witnesses at the penitentiary.  When questioned about this, defense counsel stated: 

ATTORNEY VAN NORMAN:  It was frustrating.  I didn’t go to 

Sioux Falls and try to run them down.  I didn’t have an investigator do 

that or anybody else on my team.  This was a fairly massive 

undertaking at that point in this case, and we were trying to do a 

number of things simultaneously.  Should I have done that?  Probably. 

I didn’t have any other choice.  Would they have talked to me?  That’s 

a different question.  And that’s with regard to the penitentiary 

witnesses. 

 

HT: 72: 2-10. 

 

 Defense counsel did get the email address for certain witnesses and various 

members of the defense team talked to the witnesses over the phone.  HT: 71.  Defense 

counsel testified during the habeas hearing that the witnesses were “laudatory” of the 

Petitioner on the telephone but changed their tone at trial.  HT: 71.  When faced with 

inconsistent statements, however, defense counsel did not impeach these witnesses with 

prior inconsistent statements during the sentencing hearing.  Failing to be prepared for 

any changes in testimony is ineffective assistance of counsel.   

Initially, the failure by the State to provide usable contact information violated the 

principles adopted by the United States Supreme Court in Alford v. United States, 282 

U.S. 687, 51 S.Ct. 218, 75 L.Ed. 624 (1931).  The Supreme Court stated that one of the 

purposes of cross-examining a witness as to his place of residence is to identify the 

witness with his community so that independent testimony may be sought and offered of 

his reputation for veracity in his own neighborhood.  Id. at 691. 

Being provided with a name and address prior to trial is important as it will “open 

countless avenues of in-court examination and out-of-court investigation.”  Smith v. 

Illinois, 390 U.S. 129, 131, 88 S.Ct. 748, 19 L.Ed. 956 (1968).  “To forbid this most 
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rudimentary inquiry at the threshold is effectively to emasculate the right of cross-

examination itself.”  Id.  

While the State failed to disclose the information, defense counsel was also 

ineffective when they failed to make the necessary arrangements to interview these 

witnesses in person prior to trial.  Dillon v. Weber, 2007 S.D. 81, ¶13, 737 N.W.2d 420, 

426 (defense counsel’s failure to contact alleged perpetrator and failure to explore basis 

for the State’s refusal to prosecute was ineffective); Sund v. Weber, 1998 S.D. 123, ¶28 

588 N.W.2d 223 (failure to investigate and present witnesses can be ineffective 

assistance); Chambers v. Armontrout, 907 F.2d 825, 829 (8th Cir. 1990) (because 

reasonable counsel would have interviewed the witness, defense counsel’s failure to do 

so can be ineffective assistance).  In Fisher v. Gibson, defense counsel conducted an 

admittedly uninformed and therefore highly reckless “investigation” during trial.  282 

F.3d 1283, 1294 (10th Cir. 2002).  A decision not to investigate is not reasonable if it is 

uninformed.  Id. at 1296. 

As a result, the failure to provide addresses for these Penitentiary witnesses was 

full of errors.  The State violated the Alford and Smith principles by not providing an 

address for the witnesses.  This error was exacerbated when the defense counsel failed to 

challenge these limitations or exercise the few avenues that were available.  When 

contact was made, defense counsel failed to have an investigator contact the witnesses to 

have the investigator available to impeach the witnesses if needed at trial.  

Prejudice exists as state statutes provide that any mitigating evidence must be 

presented to the jury.  SDCL 23A-27A-1, SDCL 23A-27A-3.  Failing to be prepared for 

impeaching these witnesses with the “laudatory” comments they said on the telephone 
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prevented all mitigation evidence to be presented to the jury.  This prejudiced the 

Petitioner, as failing to provide all mitigation evidence results in a due process violation.  

Lockett, supra 604-605, Eddings, supra at 110-116; Skipper, supra; Roper, supra; 

Williams, supra. 

i. Petitioner was deprived of his rights to a fair trial and 

trial counsel was ineffective by failing to make an 

adequate record to appeal the late endorsement of expert 

witnesses.   

 

On January 20, 2011, months before the re-sentencing hearing the defense filed 

Defendant’s Motion to Require Notice of Expert Witnesses at Sentencing Trial.  

Appendix J: Defendant’s Motion to Require Notice of Expert Witnesses at Sentencing 

Trial.  This motion sought the expert’s resume, a summary of the proposed testimony, a 

list of cases in which the expert had testified, a list of the expert’s publications, and any 

specific treatises or other authorities on which the expert opinion may be based.  The 

defense argued that due process required prior notice of any such expert witness so that 

the defense would be prepared to object to admissibility of any expert testimony.  Judge 

Eckrich signed an Order Regarding Defendant’s Motions, which ordered the State file an 

anticipated sentencing trial witness list.  Appendix K: Order Re: Non-Limine Motions 

filed January 20, 2011.  

The State filed a witness list on February 25, 2011, which did not include Dr. 

Pesce, a Pierre-based psychiatrist, as a witness.    Appendix L: Potential Sentencing 

Hearing Witness List. 

On June 22, 2011, nearly four months after the deadline, the State filed an 

additional witness list which identified twenty-nine potential witnesses.  One witness was 

Dr. Pesce.  This was considered “fairly late” by defense counsel.  HT: 72:10-13.  The 
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defense had nine days in which to prepare for Dr. Pesce and the additional twenty-eight 

witnesses before the re-sentencing hearing that started on July 5, 2011.   

Another expert witness for the State, Dr. Franks, was listed as a rebuttal witness 

but called as witness in the State’s case-in-chief.  ST: 600.  Defense counsel did not speak 

with Dr. Franks and did not have a curriculum vitae for Dr. Franks before the testimony.  

Defense counsel dealt with this situation by having an “off the record” conversation with 

Dr. Franks and the doctor’s general testimony, and then seemed satisfied and prepared for 

the cross-examination of the State’s expert psychiatric doctor.  ST:  697.  The defense 

had not received the reports Dr. Frank had in his possession at that time, as they were 

only provided to the defense on the morning of this testimony.  ST:  698, 499:6-7. 

Dr. Pesce testified on July 20, 2011.  ST: 448-538.  As the defense had not been 

provided a curriculum vitae, reports, or other information, the Court held a hearing 

outside the jury to question Dr. Pesce about his expert testimony.  ST: 449.  This is the 

classic example of a fishing expedition, as the first questions that both the State and the 

defense had to ask were basic qualifying questions about when Dr. Pesce was first 

licensed and in which states.  ST: 479.  The defense moved to have Dr. Pesce’s testimony 

excluded, and this motion was denied.  ST: 487.  While the Court had previously ordered 

all expert opinions be provided, the Court now took a “wait and see” approach and would 

rely on objections to determine which opinions “run too far afield.”  ST: 488.  Defense 

counsel objected because the defense had not received reports or had complete notice of 

Dr. Pesce’s testimony.  ST: 190.  This was overruled.  Dr. Pesce testified about Piper’s 

mental condition and antisocial personality disorder.  Medical reports were admitted.   
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At the habeas hearing, defense counsel admitted it never obtained what it had 

been ordered to receive.  The defense never received a curriculum vitae or any reports.  

Defense counsel testified that “I didn’t know a thing about him and really didn’t have any 

idea of what he was gonna say.”  HT:  72: 17-19.  Defense counsel did not ask for a 

deposition mid-trial.  HT:  72: 19-20.  “We weren’t adequately prepared to confront those 

people.”  HT:  73: 13-14. 

Once again, failure to interview known witnesses can support a claim of 

ineffective assistance of counsel.  Dillon v. Weber (Dillon II), 2007 S.D. 81, ¶ 13, 737 

N.W.2d 420, 426.  As a result, defense counsel was ineffective for essentially going on a 

fishing expedition during the cross examination of an expert in a capital murder case. 

Piper’s trial counsel also went forward with an expert witness, Dr. Franks, whom 

it did not have any reports from until the morning of the hearing; and whom it had never 

received a curriculum vitae.  Defense counsel did not object to any of Dr. Frank’s 

testimony, and simply requested a conversation off the record about the general topics of 

his future testimony (which began later that day).   

Trial counsel was not an adversary in this context.  Defense counsel could not 

have critiqued the expert testimony to the degree needed during a capital murder trial.  

Defense counsel did not make the effort to consult with its own experts regarding this 

testimony to be prepared for cross-examination.  Defense counsel, essentially, “winged” 

an expert cross-examination in a capital murder trial.  “Winging” expert cross-

examinations is ineffective assistance of counsel.  Prejudice arises when an expert 

testifies who is essentially immune from any cross-examination because attorneys had no 
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prior information about the content of the testimony.  These expert opinions could also 

not be shared with Piper’s own experts without having the reports before trial. 

While trial counsel at least did object to Dr. Pesce, the cumulative nature of 

letting both Dr. Franks and Dr. Pesce testify without knowing what the experts were 

going to testify about resulting in a due process violation and an unfair trial.   

ii. Trial counsel was ineffective by failing to adequate 

investigate any consideration given to Tom Curtis.   

 

Tom Curtis was in custody with Piper in May of 2000 while the two were housed 

in the Lawrence County Jail together.  Curtis first testified in the original sentencing 

hearing, and his life of crime made it easy for the prosecution to find him for the re-

sentencing as well.  The Government subpoenaed Mr. Curtis from a Utah jail requiring an 

Interstate Compact subpoena, which is not a simple process.  As a result, the State knew 

that Mr. Curtis had been convicted of crimes since he testified in the first sentencing 

hearing against the Petitioner.  ST: 607.  The State did not, however, provide the defense 

with Mr. Curtis’s updated criminal history.  

SDCL 23A-13-15 provides a continuing statutory obligation to comply with 

discovery requests.  Defense filed Defendant’s Motion for Production of Criminal Rap 

Sheets of State Sentencing Trial Witnesses on January 20, 2011.  Appendix M.  The 

Court granted this motion on February 23, 2011.   Appendix K: Order Re: Motions filed 

January 20, 2011.  On May 25, 2011, a Material Witness Certificate Amended was filed 

noting how Tom Curtis was incarcerated in Utah.  Appendix N.  Even though defense 

counsel knew Curtis was in custody, defense counsel did not interview Curtis prior to the 

jury sentencing trial.  HT:  46: 6-8.  Defense counsel didn’t know where he was, but 

understood he was in jail in Utah.  HT:  46: 12-14.  
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While Curtis was awaiting sentencing on felony charges, defense counsel had not 

determined what the maximum penalty was that Curtis was facing and could not cross-

examine Curtis on any details about this conviction.  ST:  632-633.  Without independent 

knowledge of this information, defense counsel could only rely upon the witness’ 

answers during this cross-examination.  Curtis essentially told the jury that he had been 

wrongfully convicted of eight separate counts of drug distribution, and defense counsel 

could not impeach Curtis on his “wrongful conviction”.  ST:  364.  Again, by not being 

prepared the witness could have essentially testified without regard to the truth as there 

was no way for the defense to critique his testimony. 

Curtis testified about Piper seeking to kill guards to escape.  ST:  607-654.   

Neither Curtis nor the State mentioned several rape charges in Utah, in addition to the 

drug charges, that trial counsel learned about several weeks after the trial.  HT:  50:17-23; 

HT:  52:23-24.  While on the stand, Curtis denied any specific deal with Utah in 

exchange for his testimony and the State did not disclose any promises of leniency in 

exchange for testimony.  HT:  47:3-6.   

The rape charges and all updated criminal history should have been disclosed to 

the defense pursuant to the right to confront one’s accusers and impeach their testimony, 

which is guaranteed under the Sixth Amendment to the United States Constitution, and 

under South Dakota Constitution Article VI, Section 7.  Davis v. Alaska, 415 U.S. 308, 

316, 94 S.Ct. 1105, 39 L.Ed.2d 347 (1974) (cross-examiner allowed to impeach and 

discredit the witness); State v. Wiegers, 373 N.W.2d 1, 10 (S.D. 1985) (holding that 

defendants are constitutionally entitled to impeach the prosecution's key witness by 

showing that those pivotal witnesses are biased); See SDCL 19-19-607 (any party may 
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attack a witness’s credibility); SDCL 19-19-608 (witness’s character for truthfulness or 

untruthfulness); SDCL 19-19-609 (impeachment by evidence of a criminal conviction).   

iii. It was a due process violation for the State to not provide 

an updated criminal history for Tom Curtis.   

 

The cumulative effect of the State withholding exculpatory or impeachment 

evidence can result in a Due Process violation.  Smith v. Secretary, Dept. of Corrections, 

572 F.3d 1327 (11th Cir. 2009).  In Smith, the government did not disclose “motive to 

testify” information for some of its witnesses.  Smith noted: 

[I]t is essential that the process not end after each undisclosed piece of 

evidence has been sized up. The process must continue because Brady 

materiality is a totality-of-the-evidence macro consideration, not an item-

by-item micro one . . . .  Cumulative analysis of the force and effect of the 

undisclosed evidence matters because the sum of the parts almost 

invariably will be greater than any individual part. 

 

Id. at 1346-47. 

 

The defense team’s failure to adequately prepare to cross-examine Curtis resulted 

in damaging aggravation testimony.  See Thompson v. Calderon, 120 F.3d 1045, 1054 

(9th Cir. 1997) (defense counsel’s failure to investigate and impeach informant severely 

prejudiced defendant). The Sixth Circuit Court of Appeals, in the case of Higgins v. 

Renico, 470 F.3d 624, 633 (6th Cir. 2006) stated: 

A number of courts, including this one, have found deficient performance 

where, as here, counsel failed to challenge the credibility of the 

prosecution's key witness.  See, e.g., Lindstadt v. Keane, 239 F.3d 191, 

204 (2nd Cir. 2001) (finding ineffective assistance of counsel where, 

among other things, counsel's "failure to investigate prevented an effective 

challenge to the credibility of the prosecution's only eyewitness"). 

Id. 
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In addition to being supportive of ineffective assistance of counsel, nondisclosure 

of evidence affecting the credibility of witnesses regarding punishment violates due 

process.  State v. Collier, 381 N.W.2d 269, 272 (S.D. 1986). 

A violation of a defendant's due process rights occurs when the State 

suppresses evidence favorable to the defendant when the evidence is 

material either to guilt or punishment.  State v. Birdshead I, 2015 S.D. 77, 

¶ 44, 871 N.W.2d 62 (quoting Brady v. Maryland, 373 U.S. 83, 87 83 

S.Ct. 1194, 10 L.Ed.2d 215 (1963)).  "Such evidence is material 'if there is 

a reasonable probability that, had the evidence been disclosed to the 

defense, the result of the proceeding would have been different.' " Strickler 

v. Greene, 527 U.S. 263, 280 119 S.Ct. 1936, 144 L.Ed.2d 286 (1999). As 

the United States Supreme Court noted in Strickler, 

 

There are three components of a true Brady violation:  The 

evidence at issue must be favorable to the accused, either because 

it is exculpatory, or because it is impeaching; that evidence must 

have been suppressed by the State, either willfully or inadvertently; 

and prejudice must have ensued. 

 

Id. at 281-82.  See also Thompson v. Weber, 2013 S.D. 87, ¶ 38, 841 N.W.2d 

260. 

 

 "Prejudicial error is 'that which in all probability must have produced 

some effect upon the final result and affected rights of the party assigning it.' " 

State v. Spiry, 1996 S.D. 14, ¶11 543 N.W.2d 260, (quoting K & E Land & 

Cattle, Inc. v. Mayer, 330 N.W.2d 529, 533 (S.D. 1983)). 

The State failed to provide defense counsel with an updated criminal history that 

included Curtis’ Utah convictions and the rape charge.  The State knew or should have 

known that he lied under oath about his Utah criminal history and his motive for 

testifying.  Permitting this type of testimony is a due process violation. 

Giglio v. United States is akin to this case.  In Giglio, a key witness testified that 

he was not getting any promises by the Government.  405 U.S. at 151 (1972).  This was 

untrue.  Id.  The prosecutor trying the case was unaware of the agreement and therefore 
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did not correct the false testimony.  Id. at 153. The Court nevertheless held that the 

failure to correct the false testimony violated the defendant’s rights, strengthening due 

process protection with a clear rule expanding the ways in which the defendant could 

satisfy the knowledge requirement.   Anne Bowen Poulin, Convictions Based on Lies:  

Defining Due Process Protection, 116 PENN ST. L. REV. 331, 339 (2011).  

The failure of defense counsel to investigate all information regarding Tom Curtis 

is exacerbated as defense counsel should have been on notice from prior Supreme Court 

opinions regarding the prosecution and witnesses in this case.  During the original 

sentencing hearing in 2001, Tobe Givens testified as a cooperating witness for the 

Government.  Piper I, 2006 S.D. 1, ¶14.  The defense questioned whether there was an 

undisclosed plea agreement between the State and the cooperating witness.  The Court 

determined there was not, but evidence did suggest that the State acted favorably towards 

Givens after he testified for the Government.  Id. at ¶17.  This should have been more 

than enough to put defense trial counsel on notice in this sentencing phase as to the 

existence of possible deals with all cooperating witnesses.  At the minimum, the defense 

should have requested an updated criminal history.    

In the present case, however, the undisclosed evidence was prejudicial to the 

Petitioner, because it allowed Curtis’ damaging testimony to go largely unanswered.  The 

evidence was material, because there was a reasonable probability sufficient to 

undermine confidence in the outcome.  Rodriguez v. Weber, 2000 S.D. 128, ¶19, 617 

N.W.2d 132.   

iv. Defense trial counsel was ineffective for failing to 

investigate the assertions made by the State during the 

cross-examination of Sister Crowley. 
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Sister Gabrielle Crowley was called by the defense and testified about her 

relationship with the Petitioner.  ST: 1676-1689.  Sister Crowley offered spiritual 

guidance regarding the Petitioner’s conversion to Catholicism and is the Petitioner’s 

godmother.  ST: 1679.  Sister Crowley testified about her in-person conversations with 

the Petitioner, including the development of his spiritual life and common interests of 

reading, education and music. 

The State questioned Sister Crowley about a letter she wrote to a woman on the 

Petitioner’s behalf.  ST:  1686.  This letter had never been shown to defense counsel.  ST: 

1687.  The State asserted this letter was written against prison policies, but never 

introduced those rules or policies into evidence.  The defense team did not object to the 

introduction of the letter offered during the cross-examination of Sister Crowley.  While 

it evidently had not been disclosed before trial, the relevancy of the letter was dependent 

on whether it violated a prison policy or not.  Defense counsel did not seek a delay to 

research whether this policy existed or take time to talk with the witness about her views 

regarding violating prison policy.  HT:  140-144.  Since the policy was never introduced, 

it is still unclear as to whether this letter was, in fact, in violation of any prison policy.  

Defense counsel did not re-direct to rehabilitate the witness in any way.  ST:  1689.  The 

Government argued in closing argument that this evidence was so powerful, stating the 

Petitioner “conned” a “true angel” into doing something that he was not allowed to do.  

ST:  1806.   

The duty to investigate derives from an attorney’s basic function with a duty to 

make reasonable investigations or to make a reasonable decision that makes 

investigations unnecessary.  Kimmelman v. Morrison, 477 U.S. 365, 384, 106 S.Ct. 2574, 
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91 L.Ed.2d 305 (1986); Kenley v. Armontrout, 937 F.2d 1298, 1306-1307 (8th Cir. 1991) 

(counsel was ineffective when he failed to investigate); Thomas v. Lockhart, 738 F.2d 

304, 308 (8th Cir. 1984) (counsel was ineffective where he did nothing beyond reading 

the police file); Pickens v. Lockhart, 714 F.2d 1455, 1467 (8th Cir. 1983) (counsel was 

ineffective where he failed to make any investigation and “abdicated all responsibility for 

defending his client in the sentencing phase”). 

The defense made no attempt to follow up with questions to Sister Crowley as to 

how she came to believe that she had violated a prison policy.  There was no 

investigation to determine whether the State was telling the truth when the State claimed 

that Sister Crowley violated prison policy.  There was no request for a recess to request 

more disclosure from the State’s attorney or to check with the Penitentiary to determine 

whether such a policy existed.  The lack of objections did not provide an adequate record 

for appeal.  HT:  213: 14-24.  Further, habeas trial counsel did not determine whether this 

prison policy existed or not, and at this time, there is no policy in the record.   

It is clearly ineffective assistance of counsel as the combination of factors led to 

trial counsel to acquiesce to the State to proceed on potentially false claims. By not 

having the exhibit provided before trial, defense counsel could not have been prepared for 

this devastating cross-examination.   

v. The State violated Petitioner’s due process rights by 

misleading the jury about whether Sister Crowley 

violated prison policy. 

 

A conviction obtained by a prosecutor's knowing or reckless use of false 

testimony is contrary to the protections of due process.  Napue v. Illinois, 360 

U.S. 264, 269, 272, 79 S.Ct. 1173, 3 L.Ed.2d. 1217 (1959); United States v. Duke, 
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50 F.3d 571, 577-78 & n.4 (8th Cir. 1995) (government has duty to serve and 

facilitate the truth-finding function of the courts).  Further, prosecutorial 

misconduct implies a dishonest act or an attempt to persuade the jury by use of 

deception or by reprehensible methods.  State v. Davi, 504 N.W.2d 844, 855 (S.D. 

1993). 

In State v. Collier, 381 N.W.2d 269, 273 (S.D. 1986), the Court noted: 

 

A request for a short continuance would have afforded him an opportunity 

to request or move for disclosure from the state’s attorney, or interview 

the witness, or both.  Counsel could then have safely cross-examined, or 

done whatever trial strategy dictated.  

 

Id. 

 

Not being provided with a copy of the exhibit and not being clear whether the 

policy existed is a violation of due process.  The State’s deliberately mislead questions 

that led to the impeachment of Sister Crowley violated Piper’s due process.  The State 

chose to try and cast doubt on the credibility of a witness without any basis to do so, and 

the defense trial counsel did not do anything to determine if the State’s accusations of 

“conning” were true.   

D. Whether errors were made as to the timing and the 

advisement to Petitioner regarding the challenges to 

Petitioner’s guilty pleas before and after the remand 

arising from Piper II.  

 

If this Court decides Issue #1, that Piper’s motion to withdraw his guilty pleas is 

barred for any reason, counsel was ineffective for failing to make a motion at the first 

available opportunity.   

A plea is void if it is not intelligent and voluntary.  State v. Nachtigall, 2007 S.D. 

109, ¶9, 741 N.W.2d 216; Boykin v. Alabama, 395 U.S. 238, 89 S.Ct. 1709, 23 L.Ed.2d 
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271 (1969).  Manifest injustice occurs when a plea is entered, and that plea is not 

considered voluntary.  State v. McColl, 2011 S.D. 90, 807 N.W.2d 813.  If there is proof 

that the defendant did not have the correct reasonable expectations from the plea bargain, 

the plea is considered involuntary.  State v. Lohnes, 344 N.W.2d 686 (S.D. 1984). 

“When a defendant pleads guilty on the advice of counsel, the attorney has a duty 

to advise the defendant of the available options and possible consequences.”  Wayrynen 

v. Class, 1998 S.D. 111, ¶21, 586 N.W.2d 499.  A guilty plea “cannot be a conscious, 

informed choice if the accused relies upon counsel who performs ineffectively in 

advising him regarding the consequences of entering a guilty plea and of the feasible 

options.”  Id. at 503.    “Prejudice exists when there is reasonable probability that, but for 

counsel’s unprofessional errors, the result of the proceeding would have been different.”  

Id., ¶23.  A reasonable probability is a probability sufficient to undermine confidence in 

the outcome.  Weddell v. Weber, 2000 S.D. 3, ¶26, 604 N.W.2d 274; Loop v. Class, 1996 

S.D. 107, ¶14, 554 N.W.2d 189. 

Appellate counsel advocated that the plea was not knowing and voluntary to this 

Court in its briefing in Piper II.  Appellate counsel did not, however, make a motion to 

withdraw the guilty plea on the same grounds.  As this motion would have been made 

after the jury returned a death sentence, the Court can only allow a defendant to withdraw 

this guilty plea to correct a manifest injustice.  SDCL 23A-27-11; Williams v. State, 349 

N.W.2d 58 (S.D. 1984).  Factors to consider in allowing the withdraw of a guilty plea 

include: 1) actual innocence; 2) the guilty plea was contrary to the truth; 3) 

misapprehension of the facts; 4) incorrect advice from counsel; 5) misunderstanding of 

the guilty plea’s effect or mistake or misconception of the nature of the charges; and 6) 
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the plea was procured by fraud, mistake, misapprehension, fear or improper means.  State 

v. Schmidt, 2012 S.D. 77, 825 N.W.2d 889. 

Three of the Schmidt factors are present which would justify the plea be 

withdrawn at the time it was discovered by an attorney to be invalid.  First, there was 

incorrect advice from counsel.  Second, there was a misunderstanding of the plea’s effect 

on the sentencing.  Finally, the plea was procured by a mistake regarding the sentencing 

process.  

When arguing the plea was invalid to this Court in the briefing for Piper II, 

appellate counsel should have recognized that the arguments it was making to this Court 

would have also justified a motion to withdraw the guilty plea itself.  This would have 

placed the issue directly before the trial Court and signaled to this Court that the correct 

remedy in this situation would be to vacate both, the plea and the sentence.  This was not 

done and is ineffective assistance of counsel.   

Appellate counsel in Piper II did not raise the issue of the validity of the guilty 

pleas themselves.  HT: 197: 21-22.  The American Bar Association has provided 

guidance on the duty to assert legal claims in Guideline 10.8.  

http://ambar.org/2003Guidelines.  In addition, Guideline 10.15.1 provides the duties of 

post-conviction counsel, which include that post-conviction counsel should seek to 

litigate all issues, whether or not previously presented, that are arguably meritorious.     

In remanding for a new sentencing, Piper II specifically citied cases that permitted 

the defendant to withdraw a guilty plea though this Court did not provide Piper that right.  

Piper II at ¶18; Harris v. State, 295 Md. 329, 455 A.2d 979, 984 (1983), State v. 

Martinez, 132 N.M. 32, 43 P.3d 1042, 10-48-49 (2002); Commonwealth v. O’Donnell, 
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559 Pa. 320, 740 A.2d 198, 213 (1999).   

Piper II also cited South Dakota cases which remanded invalid pleas and 

permitted the defendants to withdraw their guilty pleas and proceed to trial.  Id. at ¶22; 

See Quist v. Leapley, 486 N.W.2d 265, 268-69 (S.D. 1992) (invalid plea reversed and 

remanded for trial); State v. Apple, 2008 S.D. 120, ¶¶22-23, 759 N.W.2d 283 291 

(reversed to allow defendant to withdraw guilty plea because plea was not intelligent and 

voluntary); State v. Goodwin, 2004 S.D. 75, ¶18, 681 N.W.2d 847, 854 (invalid guilty 

plea reversed to allow the defendant to withdraw his plea and proceed to trial); State v. 

Wahle, 521 N.W.2d 135 (S.D. 1994) (if plea is involuntary, trial court should lean toward 

withdrawing plea).  

Further, a showing that the plea was not knowingly and voluntarily entered is one 

way to prove a manifest injustice to warrant withdrawal of a guilty plea.  State v. Outka, 

2014 S.D. 11, 844 N.W.2d 598.  See State v McColl, 807 N.W.2d 813, 2011 S.D. 90 

(manifest injustice occurs when plea is not voluntary); Goodwin, at ¶18 (if defendant 

enters a plea involuntarily, the trial court’s discretion should favor withdrawal of the 

guilty plea). 

There is no valid legal reason that prohibits Piper from being allowed to withdraw 

his plea.  No reason exists for Piper to be treated differently than those cited by this 

Court.  Counsel should have sought Piper to be treated the same and immediately made a 

motion to withdraw the guilty plea at every possible opportunity.  This should have been 

challenged and failing to do so is ineffective assistance of counsel. 

 In this case, if this Court rules against the Petitioner in issue #1 above, the failure 

to challenge the guilty plea was ineffective assistance of counsel when the Court had 
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vacated the judgment.  This Court’s findings in Piper II demonstrate the prejudice in this 

error. 

E. Whether appellate counsel afforded sufficient assistance 

of counsel for the appeal of the trial court’s denial of a 

mistrial motion following the testimony of inmate 

privileges.       

 

Trial counsel moved in a Motion in Limine to prohibit any discussion of 

privileges in the Penitentiary.  The Judge granted the motion.  Lawrence County 

Prosecutor John Fitzgerald, however, clearly violated the Motion in Limine by asking a 

witness specifically about television privileges.  ST: 558.  Defense counsel objected, 

approached the bench, and the trial court called for a recess.     

 The defense made a motion for a mistrial.  The trial court told the prosecutor that 

he “stepped over the line.”  ST: 559.  However, the Judge did not grant the mistrial 

motion.  Instead, the Court proposed a curative instruction, which the defense chose to 

not accept.  This issue was not appealed. 

Trial courts have considerable discretion in granting or denying mistrials and 

determining the prejudicial effect of witness statements.  State v. Fool Bull, 2008 S.D. 11, 

¶10, 745 N.W.2d 380.  “Only when this discretion is clearly abused will [the Supreme 

Court] overturn the trial court’s decision.”  State v. Phair, 2004 S.D. 88, ¶13, 684 N.W.2d 

660 (quoting State v. Anderson, 1996 S.D. 46, ¶21, 546 N.W.2d 395).  In order “to justify 

the granting of a mistrial, an actual showing of prejudice must exist.”  Id.  Prejudicial 

error for purposes of determining whether error constitutes grounds for a mistrial is error 

which in all probability must have produced some effect upon the jury’s verdict and is 

harmful to the substantial rights of the party assigning it.  Id. 

 Appellate counsel should have appealed this issue as it was meritorious.  Walter 
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v. Fuks, 2012 S.D. 62, ¶22, 820 N.W.2d 761; http://ambar.org/2003Guidelines.   A clear 

intentional violation of a Motion in Limine could be grounds for a mistrial.  The trial 

court clearly believed the questions were inadmissible and granted the Motion in Limine, 

and this Court should have had the opportunity to review the record to determine whether 

the denial was an abuse of discretion.   

CONCLUSION 

 Piper’s constitutional rights were violated when the State advanced inconsistent 

arguments in the separate sentencing hearings of the multiple individuals charged with 

the same murder.  The trial court erred in denying Petitioner's motion to withdraw his 

plea.  Next, due process violations occurred and trial counsel was ineffective by calling 

witnesses who were catastrophic to the Petitioner’s case, errors in jury selection, errors in 

advisements and for the failure to investigate multiple witnesses or to seek a delay in the 

re-sentencing. 

 As a result, Piper was deprived of due process of law, the right to a fair trial, and 

the right to a jury trial, in violation of his rights under the Fifth, Sixth, and Fourteenth 

Amendments to the United States Constitution, and Article VI, Sections 2 and 7 of the 

South Dakota Constitution.  The Writ of Habeas Corpus should be issued, Piper’s death 

sentence should be vacated, and the matter remanded to the Circuit Court of Lawrence 

County for a jury trial on the merits of the case. 
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1 

PRELIMINARY STATEMENT 
 

 Citations to Briley Wayne Piper’s sentencing voir dire and eleven-

volume sentencing hearing transcripts will be referenced as VOIR DIRE 

and SENTENCING I-XI respectively, followed by a jump cite to the 

corresponding page/line of the transcript.  Citations to Piper’s plea 

hearing transcript contained in petitioner’s appendix will be referenced 

as PLEA.  Trial exhibits are referenced as EXHIBIT followed by citation to 

the exhibit number.  Citations to Piper’s April 28, 2000, confession to law 

enforcement (Trial Exhibit 174) are referenced as CONFESSION with 

citation to the corresponding page/line of the transcript.  Citations to 

Piper’s two-volume 2007 habeas corpus trial transcript and one-volume 

2016 habeas corpus trial transcript will be referenced as HCT07 I/II and 

HCT16 respectively followed by a jump cite to the corresponding 

page/line of the transcript.  Cited pages from the HCT07 and HCT16 

transcripts are attached in the appendix hereto.  The habeas corpus 

court’s findings of fact and conclusions of law, which are contained in 

petitioner’s appendix, are referenced as FOF/COL followed by citation to 

the subject paragraph.   

JURISDICTIONAL STATEMENT 
 

Piper appeals from the denial of habeas corpus relief following the 

resentencing court’s denial of his motion to withdraw his plea and the 

jury’s imposition of the death sentence.  This court has jurisdiction 

pursuant to SDCL 21-27-18.1 and SDCL 15-26A-3. 
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STATEMENT OF LEGAL ISSUES 
 

DID THE HABEAS CORPUS COURT IMPROPERLY AFFIRM THE 

RESENTENCING COURT’S DENIAL OF PIPER’S SECOND 
MOTION TO WITHDRAW HIS GUILTY PLEA? 

 

           United States v. Dominguez Benitez, 542 U.S. 74 (2004) 
 

                             State v. Bailey, 1996 SD 45, 546 N.W.2d 387 (S.D. 1996) 
 

           State v. Goodwin, 2004 SD 75, 681 N.W.2d 847 
 

               United States v. Davis, 583 F.3d 1081 (8th Cir. 2009) 
 

The habeas corpus court denied Piper relief on his claim that he 

should have been permitted to withdraw his guilty plea. 
 

WAS PIPER IMPROPERLY DENIED THE OPPORTUNITY TO 

PRESENT EVIDENCE OF ALLEGED INCONSISTENT 
PROSECUTORIAL ARGUMENTS? 

 

     State v. Shaw, 2005 SD 105, 705 N.W.2d 620       
 

     State v. Birdshead, 2015 SD 77, 871 N.W.2d 62 
 

     State v. Biays, 402 N.W.2d 697 (S.D. 1987) 
 

              Smith v. Groose, 205 F.3d 1045 (8th Cir. 2000) 
 

The habeas corpus court denied Piper relief on his claim that he 
was denied an opportunity to admit alleged prior inconsistent  

statements. 
 

WERE PIPER’S COUNSEL INFFECTIVE? 
 

     Miller v. Young, 2018 SD 33, —N.W.2d— 
 

     Ross v. Oklahoma, 487 U.S. 81 (1988) 
 

     State v. Rhines, 1996 SD 55, 548 N.W.2d 415 
 

     Siers v. Class, 1998 SD 77, 581 N.W.2d 491 
 

The habeas corpus court denied Piper relief on his claim that his 

appellate or resentencing counsel were ineffective. 
 

STATEMENT OF THE CASE 
 

 The State of South Dakota charged Briley Wayne Piper with the 

March 2000 murder of Chester Allan Poage.  After an initial plea of not 

guilty, Piper changed his plea to guilty and waived sentencing by a jury.  
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The court sentenced Piper to death.  This court affirmed Piper’s 

conviction and sentence in State v. Piper, 2006 SD 1, 709 N.W.2d 783 

(Piper I ). 

 Piper filed an application for writ of habeas corpus, claiming that 

his waiver of a jury sentencing was not knowing and voluntary.  The trial 

court denied the writ.  This court granted the writ in Piper v. Weber, 2009 

SD 66, 771 N.W.2d 352 (Piper II  ), and remanded for a jury resentencing. 

 At his resentencing, Piper moved to withdraw his guilty plea.  The 

sentencing court denied the motion.  Piper was again sentenced to death 

by a jury following a ten-day resentencing trial in July 2011.  The 

sentencing court’s denial of Piper’s motion to withdraw his guilty plea 

and Piper’s sentence were affirmed on appeal.  State v. Piper, 2014 SD 2, 

842 N.W.2d 338 (Piper III )  Piper now appeals from the habeas corpus 

court’s denial of his motion to withdraw his plea and his petition to be 

relieved of his death sentence due to alleged errors in the resentencing 

proceeding and ineffectiveness of resentencing counsel. 

STATEMENT OF FACTS 

 The composition of the court has changed since this case was last 

before it, so the infamous circumstances of young Chester Allan Poage’s 

horrific murder at the hands of Piper and his cohorts – Elijah Page and 

Darrell Hoadley – bear repeating. 

 Compared to his dissolute druggie “friends” Piper, Page and 

Hoadley, Poage was materially well-off.  He owned a “nice” three-year-old 
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Chevrolet Blazer with a high-end stereo system, a TV, a Sony 

PlayStation, a home stereo and a computer.  SENTENCING II at 239-40, 

245-46, 350/18; SENTENCING V at 838/4.  Piper, Page and Hoadley 

wanted these things for themselves.  From this naked envy and blind 

greed, Piper, Page and Hoadley hatched a plot to rob their friend of his 

belongings by robbing him of his life. 

 The plan came to fruition on the bitter cold winter night of March 

12-13, 2000.  It would be Poage’s last. 

On that night, Allan Poage was a tall, slight 19-year-old weighing 

only 149 pounds.  SENTENCING I at 110/8.  He was living with his 

mother in Spearfish, South Dakota, while he tried to put some drug-

related run-ins with Kansas authorities behind him.  SENTENCING II at 

214/11.  Since his father’s death in 1996, Poage had seemed like a “lost 

soul” to his mother.  SENTENCING II at 276/19.  She was “very close” to 

her son and tried to help him through the ordinary confusion of his 

adolescent years and his grief over his father’s death.  SENTENCING II at 

206/4, 280/21. 

Though he was working toward an education and a career, Poage’s 

efforts to kick drugs were not entirely successful.  He became involved in 

the local drug scene with his “friends” Piper, Page and Hoadley, ages 19, 

18 and 20 respectively.1  Piper and Hoadley were unemployed and 

dealing LSD and other drugs for money.  SENTENCING II at 346/11-24. 
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 The night he was murdered, Poage gave a friend, Nathan 

Whartman, a ride to work.  SENTENCING II at 351/20; SENTENCING V 

at 738/24.  Piper, Page and Hoadley came along for the ride.  

SENTENCING II at 352/16; SENTENCING V at 739/3. 

After dropping Whartman off, the four went to Poage’s house where 

they played video games on Poage’s PlayStation.  SENTENCING V at 

739/18.  Page and Poage took some opiate-based pain pills early in the 

evening, but nobody in the group was high that night because they could 

not find a drug “factory” to sell them stimulating drugs.  CONFESSION at 

60/1.  While at Poage’s house, Piper, seeing his friend’s material 

possessions, “had the idea to rob the guy.”  SENTENCING VI at 907/20.  

Piper and Page conceived of a plan to rob the house. 

Piper enlisted Hoadley to participate in the plan while the two 

stood outside Poage’s home smoking cigarettes.  “We should jack this 

                                                                                                                                                                                           
 

1  As between Piper, Page and Hoadley, Piper was the Type A personality, 
the group leader.  SENTENCING VI at 1009/18.  Page “looked up to” 
Piper, who was manipulative and could “get anybody to do anything.”  
SENTENCING II at 345/12, 394/23, 420/12, 432/22; SENTENCING IV 
at 630/17; SENTENCING V at 760/23, 761/6, 797/22, 799/9-11; 
SENTENCING VII at 1104/18, 1107/21.  Piper was “very good” at 
“manipulating and conning people.”  SENTENCING VII at 1182/16.  
Page’s friend Misty McKee tried to get Page to stay away from the 
“manipulating and conning” Piper.  SENTENCING VII at 1180/10-16.  
According to Hoadley, Piper was manipulating Page during the murder.  
SENTENCING VI at 915/16.  Prison staff and mental health personnel 
were alert to Piper’s manipulative tendencies.  SENTENCING VI at 
945/17, 971/6, 973/13; EXHIBIT 176.  Piper even succeeded in  
manipulating a nun to contact a female inmate at another South Dakota 
prison on his behalf, all in violation of institutional rules and the 
objectively reasonable boundaries of any sincere friendship with the nun.  
SENTENCING IX at 1686/22-1688/9; EXHIBIT 178. 
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dude, take his shit,” Piper suggested.  SENTENCING V at 741/8-23; 

SENTENCING IV at 621/12; SENTENCING VI at 906/16.  Hoadley told 

Piper that “[i]f you guys start something, you know I got your back.”  

SENTENCING V at 743/17.  Piper and Hoadley discussed how, if they 

were “gonna try to rip off Allan,” then they “couldn’t just like, leave him 

somewhere tied up . . . where [Poage] could like point [them] out.”  

CONFESSION at 73/5.  That would not do.  “Let’s fucking kill [Poage],” 

Piper suggested.  SENTENCING 741/25-742/8. 

 The trio lured Poage back to a ramshackle house where Piper, Page 

and Hoadley all lived, did drugs, dealt drugs and partied.  SENTENCING 

II at 311/23, 330/16, 332/25, 346/12, 377/5; SENTENCING V at 

743/6.  Page then pulled a .22 pistol he had stolen from Poage’s house 

and ordered Poage to “[g]et the fuck on the floor, bitch.”  SENTENCING V 

at 743/25, 830/6.  From the floor, “flat on his belly,” Poage protested.  

“Why are you doing this,” he asked, “[w]hy are you guys doing this?”  

SENTENCING V at 744/19, 745/23, 746/7; CONFESSION 14/11. 

Piper told Poage to “[s]hut the fuck up,” and “kicked him square 

straight in the face.”  CONFESSION at 12/5.  Piper’s combat boot-clad 

foot struck Poage’s face with such force that it broke out one of his teeth 

down to the gums, battered his eye bloody and knocked Poage 

unconscious.  SENTENCING V at 749/16; CONFESSION at 38/20; 

EXHIBIT 46, 48.  Poage’s face “immediately swelled up” as he lay 
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“twitching on the floor.”  SENTENCING II at 318/15, 367/18, 368/20; 

SENTENCING IV at 621/24; SENTENCING V at 747/1. 

 Piper and Page tied Poage’s feet and hands with speaker wire and a 

dog leash.  They propped him up in a chair.  SENTENCING II at 318/25; 

SENTENCING V at 746/12, 748/16; SENTENCING VII at 1079/10.  After 

he regained consciousness, Piper and Page openly discussed how they 

would kill Poage while he sat there listening helplessly.  SENTENCING V 

at 751/15.  “Man, were gonna fucking kill this dude and take all his shit, 

dude,” Page exclaimed excitedly.  “He’s got some nice shit up in his 

house.”  SENTENCING V at 750/3.  Poage again asked “What’s going 

on?”  Page responded “I just told you what the fuck is going on.  I’m 

taking your shit.  I’m jacking you, fool.”  SENTENCING V at 833/17; 

CONFESSION at 16/10. 

With Poage sitting there listening, Piper and Page discussed the 

best way to kill him.  Piper or Page suggested slitting Poage’s throat, but 

ruled that method out because there was already “a fucking shit load of 

blood” on the floor and they did not want to have to clean up more.  

SENTENCING I at 135/8-17; SENTENCING II at 367/19; 

SENTENCING V at 758/21-25; SENTENCING IX at 1572/6; 

CONFESSION at 61/17.  The group contemplated other options: “Well, 

we can either, you know, stab him, or throw him in a mine shaft, or 

drown him or something.”  SENTENCING V at 752/2. 
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As he sat there listening to Piper and Page discussing how to kill 

him, bleeding from his scalp, and spitting up blood, Poage begged his 

“friends” not to kill him.  Page found a knife that “wasn’t that sharp” to 

kill Poage with.  “Hey, if you wanna get that sharper, you know, you’re 

gonna have to get a . . . gonna have to get a . . . sharpening thing,” Piper 

told Page.  Page said, “I don’t got one.”  “Well you know the bottom of a 

coffee cup works pretty good,” suggested Piper.  Page “went and got a 

coffee cup and started grinding away” at the knife blade while Poage 

watched.  CONFESSION at 39/8-15. 

Poage again implored his “friends” to tell him “[w]hy are you guys 

doing this?”  SENTENCING V at 746/7, 830/16; SENTENCING VII at 

1080/3; CONFESSION at 89/19.  Page punched him in the face and told 

him to “shut up.”  SENTENCING VII at 1081/4. 

Page then mixed up a concoction of crushed pills, hydrochloric 

acid, and stale beer to poison Poage.  SENTENCING V at 755/7-25; 

SENTENCING VII at 1080/12; CONFESSION at 10/14.  When Page 

poured the acid into the beer “it fizzed, it made smoke come right off the 

top of it.”  CONFESSION at 10/20; SENTENCING VI at 912/19.  Piper 

held a tire iron to Poage’s feet for ten or fifteen minutes while Page or 

Hoadley forced the rancid, fuming poison down Poage’s throat.  

SENTENCING II at 319/13; SENTENCING VII at 1080/23.  It did not kill 

him.  Poage begged his “friends” not to make him drink more because his 

“stomach hurt.”  SENTENCING V at 755/25; SENTENCING VI at 913/2.  
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Piper told Poage “[y]ou’re going to die tonight.”  SENTENCING V at 

762/3. 

Piper, Page and Hoadley decided that it would be best to kill Poage 

in a remote location.  They loaded Poage into his own Chevrolet Blazer.  

SENTENCING VII at 1081/14.  Piper warned Poage “[i]f you try anything 

I’m going to knock your head to the concrete.”  Piper drove to a gas 

station and then to the Higgins Gulch parking lot at the remote trailhead 

to Crow’s Peak.  Along the way, Poage begged his “friends” to spare his 

life.  SENTENCING IV at 623/8; SENTENCING VI at 917/4.  Poage kept 

asking “[w]hy are you doing this?”  Page said, “[y]ou ask me one more 

time I’m gonna knock you the fuck out.”  When Poage asked again, Page 

“elbowed and punched” him.  Poage did not ask again after that.  

CONFESSION at 88/6-16. 

From Higgins Gulch, the nearest house was three miles away.  Air 

temperature that night was around 26º and approximately 12 inches of 

snow lay on the ground.  SENTENCING I at 164-65, 178-80; 

SENTENCING V at 764/2; EXHIBITS 23, 26, 90.  As Piper attempted to 

park, the Blazer briefly got stuck in the deep snow.  SENTENCING V at 

764/8. 

 At Higgins Gulch, Piper, Page and Hoadley pulled Poage out of the 

truck.  For Page’s gratification, they forced Poage to strip to nothing but a 

tank-top T-shirt and his socks and shoes.  SENTENCING V at 765-16; 

SENTENCING VII at 1081/21.  Page was “pretty weird like that.  He likes 



10 

. . . he likes guys.  He likes naked guys.”  CONFESSION at 44/3.  Page 

told Hoadley to “bump the music while [Poage] took his clothes off” so he 

could “enjoy himself” watching Poage strip.  CONFESSION at 45/13. 

Poage was confused, wondering why his “friends” were doing this 

to him.  SENTENCING VII at 1082/8.  While stripping, Piper and Page 

threatened Poage with sexual assault.  “Suck my dick!” screamed Piper.  

SENTENCING V at 766/11-768/11; SENTENCING IV at 624/4.  “You’re 

gonna suck all our dicks.”  Page told Poage that he was going to summon 

some mutual acquaintance named Russell to come to the gulch “to rape 

your ass.”  CONFESSION at 46/16.  Piper laughed out loud at this.  

CONFESSION 46/19, 47/1. 

They removed Poage’s wallet from his pants.  CONFESSION at 

21/17.  Piper coerced Poage into disclosing his ATM card PIN by 

threatening to rape and kill his mother and sister after they killed him if 

he refused.  SENTENCING V at 768/19.  Poage complied. 

 Piper, Page and Hoadley marched Poage through fifty feet of “knee-

high up” deep snow to the banks of the creek where they pushed him to 

the ground.  CONFESSION at 21/12.  There Poage lay “on the ground 

getting the ever living shit beat out of [him]” by Piper and Page.  

CONFESSION at 59/5.  The group buried Poage in the deep snow “like a 

friggin’ squirrel . . . [a] little rabbit going into his hole” expecting him to 

die of hypothermia.  CONFESSION 22/1; SENTENCING V at 781/22, 

782/19; SENTENCING IX at 1582/19. 
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When Poage did not oblige them by dying, Piper kicked him 

further.  Piper relished the opportunity to “see what it was like to kill 

someone” so much that he laughed throughout, and taunted his victim 

with sarcastic comments like “Ah, that’s gotta hurt” and “Ohh, like, that 

would suck.”  PLEA at 14/6-18; SENTENCING II at 324/24, 325/4; 

SENTENCING V at 777/10-778/19, 780/20, 791/2, 791/23; 

SENTENCING VI at 1034/6; SENTENCING VII at 1083/12; 

SENTENCING IX at 1574/11; Piper I, 2006 SD 1 at ¶ 91, 709 N.W.2d at 

816-17; CONFESSION at 38/5, 46/5, 58/13, 76/17.  Piper admitted 

kicking Poage hard with his combat boots but was not “keeping score” of 

the number of times he kicked him.  SENTENCING V at 856/2; 

CONFESSION at 58/12; Page, 2006 SD 2 at ¶ 63, 709 N.W.2d at 761. 

While Piper and Page entertained themselves by inflicting agonizing 

pain on Poage, Poage begged them for his life.  SENTENCING II at 

371/25.  Poage got up and tried to run away.  SENTENCING II at 321/9; 

SENTENCING V at 770/10.  As he ran, Piper yelled at him to stop “or he 

was going to have Eli [Page] chase him down.”  SENTENCING II at 

321/21, 336/12; SENTENCING V at 771/5.  Page dragged Poage back, 

now angered that Poage had caused him to get his feet wet in the chase.  

SENTENCING V at 772/13.  “Look what you did, asshole,” Page said to 

Poage, referring to his wet feet.  SENTENCING V at 847/5.  Piper told 

Poage to “behave.”  SENTENCING V at 774/19. 
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Piper attempted to break a branch off of a tree to club Poage with.  

SENTENCING V at 772/21, 773/8.  When that failed, they threw Poage 

down into the frigid creek waters and “kicked the heck out of him.”  

SENTENCING IV at 625/2. 

Poage continued begging for his life.  “Take anything,” he said, “I’ll 

give you anything you want, just let me live.”  SENTENCING IV at 625/6.  

Piper stood on Poage’s neck as Page tried to drown him.  SENTENCING II 

at 320/21; SENTENCING V at 776/7; SENTENCING IV at 626/10.  This 

too failed. 

Then Piper, Page and Hoadley took turns stabbing Poage with a 

pocket knife.  SENTENCING II at 320/9; SENTENCING V at 775/15, 

778/18, 848/1-20, 900.  Piper stabbed Poage in the head, piercing his 

skull and penetrating into his brain; Page stabbed Poage in the neck 

severing part of his jugular vein; Hoadley stabbed Poage in the ear.  

“That looks like it hurts,” laughed the three of them about the stab 

wounds they had just inflicted.  SENTENCING V at 780/20.  Poage was 

“begging, begging for his life.”  SENTENCING IV at 626/10.  Poage was 

“screaming his head off, wailing.”  CONFESSION at 62/4, 76/17.  

Though Page’s and Piper’s stab wounds were mortal injuries, they failed 

to kill Poage immediately.  SENTENCING I at 130/22, 136/4-9. 

 But Poage knew he was killed.  “Leave me alone, let me die here 

alone, just go away,” he said to his tormentors, “I can’t move anyways.”  

SENTENCING V at 779/14.  Indeed, by this time Poage was monstrously 
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mutilated.  Piper and Page had kicked Poage’s head so badly that they 

kicked both of his ears clean off and exposed the skull underneath.  

Poage’s eyeballs were red from internal bleeding and his eye sockets 

bloodied and swollen; Poage’s broken-out front tooth formed a jagged 

stump along his gums.  SENTENCING I at 113-53; EXHIBIT 46.  A blow 

to the back of Poage’s head ripped a four-by-six-inch patch of skin from 

his scalp, exposing the underlying skull.  SENTENCING I at 146/7; 

EXHIBITS 42, 43.  Poage’s brain was bleeding.  SENTENCING I at 

142-43; EXHIBIT 34. 

Poage asked to return to his Blazer to bleed to death in warmth.  

SENTENCING II at 322/11, 323/12; SENTENCING IV at 625/16.  “Who’s 

Blazer,” Page asked, “you mean my [Blazer], bitch.”  SENTENCING V at 

784/20, 785/2, 853/1-25.  Page kicked Poage again and again, saying 

“[y]ou need to work on your listening skills.  I told you this is my fuckin’ 

Blazer you fuckin’ punk.”  SENTENCING II at 371/21, 854/5, 855/24; 

SENTENCING VII at 1084/15.  Defeated, Poage asked “[c]an I go up and 

sit in y’all’s Blazer.”  CONFESSION at 78/3.  “No,” Page replied, “[w]hat 

are you stupid?  You’re gonna get blood everywhere.”  CONFESSION at 

78/4. 

In a cruel jest, Piper pretended to grant Poage’s request to die in 

the Blazer on the condition that he first rinsed himself clean of blood in 

the icy creek.  SENTENCING VI at 916/17.  Poage complied.  

SENTENCING V at 783/23, 853/9.  But when he crawled back toward 
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his truck, Piper, Page, and Hoadley grabbed him and beat him further.  

SENTENCING II at 323/19; SENTENCING V at 784/3.  Piper and Page 

said “Yeah, like we’re gonna let you go into the fucking Blazer all bloody 

and shit and getting blood all over our fucking car.”  SENTENCING VI at 

916/8. 

His hopes of any comfort in his last moments dashed, Poage tried 

to hold his tormentors to their word to let him die in the Blazer.  “You 

said I could go to the truck if I washed off,” Poage said.  Page mocked 

him.  “Have I ever lied before?” Page asked the group.  Piper or Hoadley 

reply “Yeah,” and “laugh.”  CONFESSION at 78/13.  “Well you know,” 

said Page to Poage, “I’m . . . I’m pretty sure I lie.  I don’t know, Darryl, do 

I lie?”  Hoadley said “Yeah, I’m pretty sure you do.”  And Page said “Well 

I’m not sure, but I think Darryl lies, too.  And I’m not real quite sure, but 

I’m pretty absolutely so fucking positive Piper lies.  So you’re pretty much 

screwed.”  CONFESSION at 78/22. 

Piper felt that leading Poage to believe that he could spend his 

dying moments in the Blazer was “a big joke.”  SENTENCING VII at 

1084/16.  Instead of showing even a hint of mercy, Page kicked Poage 

“over and over and over again.”  SENTENCING V at 855/24.  While Poage 

“wailed” in agony as he was having his life kicked out of him, Page told 

him “to work on your listening skills.  I said shut the fuck up.”  

SENTENCING V at 856/17. 
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 Piper went back to the truck to warm himself as Poage lay near 

death in the creek.  Poage was “wailing, just wailing out . . . crying.”  

CONFESSION at 22/14.  Page screamed “Shut the fuck up!  Somebody’s 

gonna hear you!  Shut the fuck up!” and proceeded to kick Poage some 

more.  CONFESSION at 22/15.  Poage remained alive. 

Page complained that he could not kick Poage further because his 

feet hurt too much.  SENTENCING V at 857/21; Page, 2006 SD 2 at ¶ 6, 

709 N.W.2d at 747.  Hoadley threw rocks at Poage’s head.  Then he and 

Page dropped large, bowling ball-sized rocks on Poage’s head, crushing 

his skull.  SENTENCING II at 320/22; SENTENCING V at 786/4-20, 

858/1-859/10; SENTENCING VII at 1085/10-19.  Poage lay half in the 

creek, immobile. 

Hoadley determined that Poage’s heart had stopped when “the hole 

in his throat” stopped “gurgling blood.”  SENTENCING V at 859/3; 

CONFESSION at 22/20.  Poage died half submerged in the creek.  

According to Piper, the “whole show ended at 3:30.”  CONFESSION at 

55/10.  Poage had survived approaching death for what must have 

seemed like an eternity as he endured personal humiliation and 

breathtaking physical abuse at Piper’s hands.  SENTENCING V at 774/1, 

859/10; CONFESSION at 55/13, 57/7, 59/5; Page, 2006 SD 2 at ¶ 62, 

709 N.W.2d at 761. 

“All right, let’s get the fuck out of here,” Hoadley said.  He and Page 

joined Piper back in the truck.  Piper drove the group from Higgins Gulch 
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to Poage’s house.  Along the way, they each called dibs on items of 

Poage’s property.  Hoadley called dibs to the PlayStation.  Piper kept 

Poage’s ATM card.  Page laid claim to the Blazer. 

The trio “ransacked” Poage’s mother’s home.  SENTENCING II at 

217/14.  In addition to Poage’s electronics and personal effects, they 

stole his mother’s pocket watch collection, coin collection, heirloom items 

like her deceased husband’s woodworking tools, driver’s license and 

social security card, jewelry, video camera, music CDs and other “petty 

items.”  SENTENCING II at 223-44; Piper I, 2006 SD 1 at ¶ 31, 709 

N.W.2d at 799. 

The group poured a pile of white drywall powder on the kitchen 

counter to lead Poage’s mother and law enforcement to believe that her 

son had stolen her property and bolted from town in some drug-fueled fit 

of rage.  SENTENCING II at 236/23, 238/5, 290/3. 

After cleaning out Poage’s house, the group drove into Wyoming 

and then to Missouri to visit Piper’s sister, but she turned them away.  

While wheeling around the west in the Blazer stolen from their victim, 

Piper robbed Poage’s bank account of money.  CONFESSION at 30/10; 

SENTENCING II at 325/18; SENTENCING V at 768/19; SENTENCING 

VII at 1086/4; EXHIBIT 91.  In Cheyenne, Wyoming, Piper and Hoadley 

pawned Poage’s TV for $30 or $40.  Piper took a hundred-year-old gold 

pocket watch to an antique collector shop where Hoadley sold it for $10.  

Piper was disappointed in Hoadley’s negotiating skills because he “was 
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gonna get like fifty dollars” for the watch.  CONFESSION at 26/18-28/2.  

From Missouri they drove to Rapid City where they continued looting 

Poage’s account. 

 In Rapid City, the group met up with Hoadley’s girlfriend, Calla 

Richards, at the mall.  SENTENCING II at 356/10.  Piper bought himself 

a pair of silver loop earrings.  SENTENCING II at 358/8, 376/20.  Page 

left Piper and Hoadley with Richards and went to Texas in Poage’s Blazer.  

SENTENCING II at 357/21.  Piper and Hoadley returned to Spearfish 

with Richards and one of her friends.  Piper generously bought the group 

dinner at a restaurant with money from Poage’s account. 

Once back in Spearfish, Piper and Hoadley started bragging about 

the murder.  SENTENCING II at 320/9, 370/2.  During a car ride with 

Jeff Duex and Richards, Hoadley and Piper boasted of having killed 

someone.  SENTENCING II at 312-15.  Poage’s belongings – CD changer, 

PlayStation, video game cartridges, coins, watches - were conspicuously 

displayed at Piper’s home for visitors like Duex and Richards to see.  

SENTENCING II at 316-17, 337/18, 360/12. 

Piper and Hoadley reenacted the murder for Richards.  They 

described how they kicked Poage and threw the rocks at him.  During the 

reenactment, Piper was “excited” and “laughing.”  According to Richards, 

“he was really into the story, bragging about it . . . kind of like [he] just 

wanted to prove like that he’s a bad ass.”  SENTENCING II at 370/3, 
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370/11.  Piper’s behavior “made [Richards] feel ill, so [she] left the room.”  

SENTENCING II at 367/23, 414/25. 

In a “nonchalant,” even “cocky,” tone, Piper talked openly of killing 

Poage to steal all the “loot” strewn around the room.  SENTENCING II at 

317/24, 319/25, 322/1; CONFESSION 9/19.  To Duex, Piper appeared 

“unremorseful”; murdering Poage “didn’t seem to bother” Piper.  

SENTENCING II at 320/3.  Piper “didn’t seem to really care” as he 

described to Duex how Poage had begged for his life.  SENTENCING II at 

322/21.  Piper “acted like [deceiving Poage into believing he could die in 

the warmth of the Blazer] was funny . . . like he thought that was 

comical.”  SENTENCING II at 325/13. 

Piper’s indifference to Poage’s murder was consistent with prior 

conversations with Duex, Hoadley, and Christine Whartman in which he 

stated on three separate occasions “he would like to know how it was to 

kill someone.”  SENTENCING II at 324/24, 325/4; SENTENCING VI at 

1034/6.  When Hoadley and Piper were in Oregon prior to coming to 

Spearfish, Piper talked “nonstop for hours and hours, almost – over a 

day, about how neat it would be to kill somebody.”  SENTENCING V at 

791/23, 792/2. 

 On April 22, 2000, a nearby landowner found Poage’s body in the 

creek at Higgins Gulch.  He was clothed in nothing but the T-shirt, 

socks, and shoes he stripped down to before his murder.  By then, Piper 

had fled to his parents’ home in Alaska. 
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After his arrest, Piper continued bragging about his exploits to 

fellow jail inmates, and also planned his next murder.  While in jail in 

Lawrence County awaiting trial, Piper acted like “the big guy, big tough 

guy for killing somebody.”  SENTENCING IV at 626/19.  When 

recounting his crime to his cellmate Ken Tingley and fellow inmate 

Thomas Curtis, Piper “didn’t seem like he cared” about killing Poage.  

SENTENCING VII at 1076/19.  Piper displayed “no remorse, nothing,” 

according to Curtis.  “I mean, almost like someone just took the garbage 

out and just come back in the house, it was just like he didn’t even care.”  

SENTENCING IV at 622/21. 

Piper still does not care.  He told a penitentiary psychologist that 

“guilt is an emotion he does not feel.”  SENTENCING IX at 1598/18, 

1599/19.  Piper “said he had no regret or sense of responsibility for the 

crime, only irritation with the court and the system.”  SENTENCING IX at 

1659/19.  Piper says his only “regret is the fact that [he] allowed 

[himself] to get caught.”  SENTENCING IV at 725/10. 

ARGUMENT 
 

1. The Habeas Corpus Court Properly Denied Relief On Piper’s 

Claim That The Resentencing Court Had Improperly Denied His 
Second, Amended Motion To Withdraw His Plea Of Guilty To 

Murdering Chester Allan Poage 
 

According to Piper, the habeas corpus court erred in failing to grant 

him relief on his claim that he should have been allowed to withdraw his 

guilty plea due to “misadvice” by the court and his counsel concerning 

his trial and sentencing options. 
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a. Piper’s Claim Is Barred By Res Judicata 

Though he attaches his first motion to withdraw his plea in his 

appendix and not his second, it is his second, amended motion to 

withdraw his guilty plea that is in issue in this appeal.  AMENDED 

MOTION TO WITHDRAW, Appendix 093.  As explained in Piper’s brief, he 

filed a second motion to withdraw in 2015, which was denied on 

February 25, 2016.  Piper’s appeal of the denial of his second motion was 

dismissed on April 25, 2016.  PIPER BRIEF at 4; ORDER DISMISSING 

APPEAL OF AMENDED MOTION TO WITHDRAW, Appendix 105. 

  Piper’s first habeas corpus, Piper II, disposed of his first motion to 

withdraw, which was brought on the theory that the judicial misadvice 

deprived Piper of a jury sentencing.  HCT16 a 197/12, Appendix 053.  

Here, Piper’s second motion seeks to withdraw his waiver of a guilt phase 

jury trial. 

  The record reflects that attorney Steve Miller was aware of the 

trial court’s faulty sentencing advice before he filed the first habeas 

corpus petition.  HCT16 at 202/11, Appendix 053.  Miller concedes that 

Piper’s claim for “withdrawal of the guilty plea could have been raised as 

a habeas” claim but “for legal reasons” he did not make it at that time.  

HCT16 at 203/10, Appendix 053.  Indeed, according to Miller, Piper did 

not bring a claim for withdrawing his jury trial waiver in his first habeas 

corpus because he “certainly would have lost.”  Piper decided to “preserve 
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it for later because . . . state law gave him the opportunity to raise it after 

sentencing.”  HCT16 at 201/7, Appendix 053. 

The res judicata doctrine applies to habeas corpus proceedings.  

Cochrun v. Solem, 397 N.W.2d 94, 96 (1986).  As stated in Rhines v. 

Weber, 2000 SD 19, ¶ 59, 608 N.W.2d 303, 316, issues raised in a direct 

appeal are “res judicata on a writ of habeas corpus.”  Because Piper’s 

second motion to withdraw was rejected on direct appeal, any habeas 

corpus claim in regard the denial of his motion to withdraw by the 

resentencing court is barred by res judicata.  SDCL 21-27-16.1 (claim 

which could have been brought in initial habeas corpus petition barred 

from subsequent petition by res judicata ); Rhines, 2000 SD 19 at ¶ 59, 

608 N.W.2d at 316; FOF at ¶ 21; COL at ¶ 31. 

In addition, Piper’s present claim that he did not knowingly and 

intelligently waive his right to a jury trial is also subject to res judicata on 

its merits.  Piper I told Piper that his counsel’s interpretation of SDCL 

26A-27A-6 was wrong and that he did not have to plead guilty in order to 

secure a court sentencing.  Piper I, 2006 SD 1, ¶ 51, 709 N.W.2d at 804.  

Having been formally advised that, per Ring v. Arizona, 536 U.S. 584 

(2002), sentencing is independent of a plea, it was incumbent on Piper to 

thereafter assert his present claim that he had been denied the 

opportunity to choose his plea forum independent of his sentencing 

forum.  Piper could have raised his present claim in his first state habeas 

corpus proceeding.  As discussed below, Piper did not do so for strategic 
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reasons.  FOF at ¶¶ 21, 24.  Accordingly, Piper’s claim can be dismissed 

as barred by res judicata.     

b. Piper’s Claim Is Precluded By Kaufman 

Piper’s claim is a circumvention of State v. Kaufman, 2016 SD 24, 

877 N.W.2d 590, which ruled that the denial of a motion to withdraw a 

plea after judgment is not appealable.  ORDER DISMISSING APPEAL OF 

AMENDED MOTION TO WITHDRAW, Appendix 105.  It logically follows 

that no inferior court can exercise review jurisdiction over a motion to 

withdraw a guilty plea if this court cannot.  Piper III, 2014 SD 2, ¶ 10, 

842 N.W.2d 338, 343 (South Dakota judiciary structured as tiered 

system).  Thus, the habeas corpus court had no jurisdiction to review the 

resentencing court’s denial of the motion to withdraw.   

c. Piper’s Claim Fails Even On Its Merits 
 

Despite procedural impediments to Piper’s claim, this court should 

address and dispose of it on its merits because not doing so will simply 

punt the issue to the federal habeas corpus court.  In federal habeas 

corpus review, this court’s decisions are entitled to deference and 

affirmed unless they are contrary to or an unreasonable application of 

clearly-established constitutional law.  Absent a reasoned decision on the 

merits, the federal court’s constitutional leeway is far less constrained. 

The withdrawal of a guilty plea after the imposition of sentence is 

permitted only to correct manifest injustice.”  There is no absolute right 

to withdraw a guilty plea.  State v. Goodwin, 2004 SD 75, ¶ 4, 681 
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N.W.2d 847, 849 (S.D. 2004); State v. Bailey, 1996 SD 45, ¶ 11, 546 

N.W.2d 387, 390-91 (S.D. 1996).  Manifest injustice “is a term relating to 

some fundamental flaw in the proceedings which results in a miscarriage 

of justice or is inconsistent with the demands of due process; manifest 

injustice is an extremely high standard, which permits a defendant to 

withdraw a guilty plea only in extraordinary cases.”  21 Am.Jur.2d 

Criminal Law § 670.  Manifest injustice describes a situation that is 

unmistakable or indisputable, unforeseeable and prejudices the 

substantial rights of the defendant.  21 Am.Jur.2d Criminal Law § 672.   

This court reviews a trial court’s refusal to permit a defendant to 

withdraw his guilty plea for abuse of discretion.  Such abuse is 

“discretion exercised to an end or purpose not justified by, and clearly 

against, reason and evidence.”  Bailey, 1996 SD 45 at ¶ 11, 546 N.W.2d 

at 390-91; 21 Am.Jur.2d Criminal Law § 672. 

Piper bears the heavy burden of proving manifest injustice by clear 

and convincing evidence.  21 Am.Jur.2d Criminal Law § 671; Bailey, 

1996 SD 45 at ¶ 13, 546 N.W.2d at 391.  He must show a persuasive 

reason to withdraw that is more than the mere desire to have a trial.  

Bailey, 1996 SD 45 at ¶ 13, 546 N.W.2d at 391; State v. Thielsen, 2004 

SD 17, ¶ 15, 675 N.W.2d 429, 433 (S.D. 2004).  The manifest injustice 

standard exists “to prevent a defendant from testing the weight of 

potential punishment, and then withdrawing the plea if he finds the 

sentence unexpectedly severe.”  Goodwin, 2004 SD 75 at ¶ 4, 681 N.W.2d 
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at 849.  Having previously tested whether the court might sentence him 

to life “on the spot” if he pled guilty, Piper was not entitled to liberal 

treatment of his motion.  HCT07 I at 130/7, Appendix 001. 

This court looks to the totality of the circumstances to determine 

whether a guilty plea was knowingly and voluntarily entered, and judges 

the defendant’s knowledge or alleged pressures to plead by objective 

standards.  Thielsen, 2004 SD 17 at ¶ 22, 675 N.W.2d at 434.  “When a 

defendant has entered a knowing and voluntary plea of guilty at a 

hearing at which he acknowledged committing the crime, the occasion 

for setting aside a guilty plea should seldom arise.”  United States v. 

Buck, 661 F.3d 364, 371 (8th Cir. 2012). 

Reduced to its essence, Piper claims that the plea court’s jury 

unanimity misadvisement (which secured him a jury resentencing in 

Piper II  ) also tainted his plea decision because he pled guilty to avoid a 

jury sentencing on the mistaken belief that the plea and sentencing 

forums had to be the same.  Piper rests this theory on a sentence from 

Piper II commenting that his plea “[could] not be considered knowing and 

voluntary without a clear explanation and understanding of [the] concept 

[that one juror has the potential to save a defendant’s life].”  Piper II, 

2009 SD 66 at ¶ 19, 771 N.W.2d at 359.  But Piper’s premise that Piper II 

indicts the validity of his entire plea collapses in light of clarifying 

language stating that “without an adequate explanation by the judge that 

one juror could, in effect, choose life, Piper’s waiver of a jury trial on the 
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death penalty [could] not be considered knowing or voluntary.”  Piper II, 

2009 SD 66 at ¶ 19, 771 N.W.2d at 359. 

Piper’s argument also fails to appreciate a material, qualitative 

difference between the error found in Piper II and the error claimed here.  

In Piper II, the error was judicial misadvice; here the claimed error is 

attorney misadvice. 

In regard to the former, Piper does not point to any affirmative 

judicial misadvice to the effect that Piper’s plea and sentencing forums 

had to be identical.  Piper cites only to statements by his attorneys 

advocating for a court sentencing trial as the basis for his alleged 

misunderstanding.  PLEA at 6/15-7/18.  Piper’s attorneys’ statements 

sowed confusion in the courtroom, with both the judge and the 

prosecutor uncertain if a plea of guilty mandated a court sentencing.  

PLEA at 6/15-7/18.  Piper concedes that his attorneys’ took the position 

that the plea and sentencing forums had to be the same in order to 

“assure himself that he would be sentenced by the trial judge, rather 

than by a jury.”  AMENDED MOTION TO WITHDRAW at 6, ¶ 4.A, 

Appendix 093. 

Since both Piper and the state had agreed that Piper “would be 

waiving the right to sentencing by the jury and have the sentencing 

hearing and sentencing conducted by the court,” the court’s subsequent 

sentencing advisements were formulated simply to reflect the agreement, 

not to endorse or affirm Piper’s counsel’s position that the plea and 
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sentencing forums had to be the same.  PLEA at 9/21, 18, 22, 24-26.  

The court never advised Piper that the plea and sentencing forums had to 

be the same. 

Thus, the misadvice (if any) here is that of Piper’s counsel.  Piper I, 

2006 SD 1, ¶ 51, 709 N.W.2d at 804.  This is a problem for Piper because 

this “misadvice” was actually a strategy cooked up by his counsel to force 

the trial court to conduct the sentencing hearing.  HCT07 I at 107/20-

21, 129/18-24, 130/8, Appendix 001; HCT07 II at 45/9, Appendix at 

035.  Admitting the possibility that the statute might allow split 

sentencing would not have assured Piper of the desired court sentencing.  

In order to “assure . . . that he would be sentenced by the trial judge, 

rather than by a jury,” Piper’s counsel took the position that SDCL 23A-

27A-6 required the court to sentence Piper if he pled guilty.  AMENDED 

MOTION TO WITHDRAW at 6, ¶ 4.A, Appendix 093.  Counsels’ 

“erroneous advice” was a deliberate trial strategy contrived to gain Piper 

an advantage at sentencing.  Strategic decisions by counsel such as 

these are “virtually unchallengeable” in habeas corpus proceedings.  

Strickland v. Washington, 466 U.S. 668, 690 (1984). 

The “misadvice” being that of counsel and not the court is a 

problem for Piper in another way: Piper affirmatively waived any claim of 

ineffective assistance of counsel in regard to the advice to plead guilty in 

his first habeas corpus proceeding.  HCT07 II at 10/14, Appendix at 035 

(advising court that he was “not alleging ineffective assistance of counsel 
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when it comes to the issue of pleading guilty”).  The record reflects that 

Piper waived the claim as part of a strategy to prevent disclosure of 

certain embarrassing information discovered by his attorneys’ 

investigation that would have lost its privileged status had Piper claimed 

ineffective plea advisements by his counsel.  HCT07 II at 10/8, 11/1, 

18/21, 19/16-21, 20/2, 21/1, 21/13, Appendix at 035.  Piper wanted to 

limit his waiver of attorney/client privilege to his appellate counsel who 

did not have knowledge of the embarrassing facts Piper wanted to 

contain.  HCT07 I at 96/13, 124/23, Appendix 001; HCT16 at 197/12, 

Appendix 053.  Again, this strategic decision is unchallengeable here.  

Strickland, 466 U.S. at 690. 

Piper tries to make his counsel’s misadvice that of the court by 

arguing that the court should have dispelled his counsel’s “misadvice.”  

Piper, however, cites no authority for the proposition that a court must 

confront and correct a defense counsel about his/her strategy or 

advocacy in regard to matters collateral to the requisite Boykin 

advisements before a defendant may knowingly and intelligently enter a 

guilty plea. 

But, Piper’s present claim fails even on its merits.2  Piper’s 

contention that this misadvice rendered his plea unknowing and 

                                                           
 

2  Piper’s current argument is the mirror opposite of his position in 
Piper II.  In Piper II, Piper claimed that judicial misadvice denied him the 
opportunity to split his case between a guilty plea to the court and a jury 
sentencing, the so-called “Option C.”  HCT07 I at 30/9, 51/11, 182/10, 
Appendix 001.  In Piper III, Piper claimed that his counsels’ misadvice 
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involuntary is incorrect for two reasons: (a) because the trial court 

properly advised Piper of his jury trial rights, which Piper then waived 

knowingly, intelligently, and voluntarily and (b) because his trial 

counsels’ alleged misadvice caused Piper no prejudice. 

With respect to the propriety of the court’s advisements in regard 

to his guilty plea, the record reflects that Piper was fully and 

appropriately advised of his Boykin rights in regard to the consequences 

of his guilty plea.  This court has held that “a plea of guilty cannot stand 

unless the record in some manner indicates a free and intelligent waiver  

                                                                                                                                                                                           
denied him the opportunity to split his case between a jury trial as to 
guilt and a court sentencing.  Piper now finally admits that he pled guilty 
to “assure himself that he would be sentenced by the trial judge, rather 
than by a jury,” despite having claimed in Piper II  that he had been 
robbed of a jury sentencing.  AMENDED MOTION TO WITHDRAW at 6, ¶ 

4.A, Appendix 093.  But this admission is in furtherance of a new 
disingenuous claim that his counsel’s misadvice robbed him of a guilt-
phase jury trial.  In reality, as he explained in his amended motion, Piper 
wanted to plead guilty to “demonstrate his remorse.”  AMENDED 
MOTION TO WITHDRAW at 6, ¶ 4.B, Appendix 093.  In other words, 
according to Piper himself he pled guilty not out of any mistaken belief 
about his sentencing options but because he wanted to “demonstrate his 
remorse” in mitigation of a death sentence.  HCT07 I at 124/1, Appendix 
001.  Piper is not taking consistent positions with this court.  Also, 
Piper’s current misadvice of counsel claim is inconsistent with the 
position he took in Piper II, which was that his trial counsel had not been 
ineffective for advising him to plead guilty.  HCT07 II at 10/14, 19/17, 
Appendix 035.  Piper took this position in order to prevent his counsel 
from divulging highly embarrassing facts that they had learned about 
Piper in their investigation of the case that were not known to law 
enforcement or the prosecution.  HCT07 I at 60/15, 64/18, Appendix 
001; HCT07 II at 19-28, Appendix 035; HCT16 at 197/12, Appendix 053.  
Piper willingly, enthusiastically even, pled guilty to appear remorseful 
(though he wasn’t) and then willingly waived any challenge to his 
decision to plead guilty in order to protect himself from embarrassment. 
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of the three constitutional rights mentioned in Boykin – self-

incrimination, confrontation, and jury trial – and an understanding of 

the nature and consequences of the plea.”  Goodwin, 2004 SD 75 at ¶ 6, 

681 N.W.2d at 850; COL at ¶¶ 12, 22, 32.  Since courts cannot divine 

when a defendant may have been misadvised by counsel, proper 

instructions by the court suffice to advise a defendant of his rights where 

counsel may have failed to do so. 

For example, in State v. Cobb, 479 N.W.2d 879 (S.D. 1996), a 

defendant pled guilty to felony murder believing, based on his counsel’s 

erroneous advice, that he could revisit his plea if he prevailed on a post-

conviction appeal of the court’s pre-trial orders.  Cobb moved to 

withdraw his plea after learning he could not appeal the pretrial orders.  

The Cobb court found that counsel’s erroneous advice was not grounds 

to permit Cobb to withdraw his plea where there was no error in the trial 

court’s advisements concerning the consequences of the plea.  Cobb, 479 

N.W.2d at 881; United States v. Baxter, 128 F.3d 670 (8th Cir. 1997) 

(defendant could not withdraw guilty plea based on trial counsel’s 

misadvice that he would receive 15-year sentence when court properly 

advised him of the consequences of his plea). 

Cobb governs this case as well because the record reflects that the 

trial court properly advised Piper of his rights (1) to “a jury trial . . . as to 

the charge itself as to the issue of guilt or innocence,” (2) to be 

represented by counsel, (3) to be present during court proceedings, (4) to 
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confront witnesses against him, (5) to subpoena witnesses on his behalf, 

(6) to remain silent, and (7) against self-incrimination.”  The court also 

expressly informed Piper of the maximum penalties applicable to the 

charges against him.  PLEA at 13, 17, 18; HCT07 I at 28/13, 155/1, 

Appendix 001.  The record, thus, reflects proper advisements by the trial 

court regarding the consequences of pleading guilty. 

The record also reflects that the court expressly advised Piper that 

there were two components to his proceedings – a determination of guilt 

followed by sentencing.  Piper knew that, as a consequence of pleading, 

all that would remain was a sentencing hearing that could result in 

sentences of either imprisonment for life or death by lethal injection.  

PLEA at 13/2, 18/14, 19/14, 20/16, 22/22, 25/2; HCT07 I at 88/14, 

Appendix 001.  Thus, Piper knew that plea advisements pertained to the 

consequences of his pleading guilty while sentencing advisements 

pertained to a separate and distinct sentencing phase. 

With respect to Piper’s claim that his plea was premised on the 

erroneous advice that the sentencing forum could not be independent of 

the plea forum, the two-part Strickland test applies to challenges to guilty 

pleas based on ineffective assistance of counsel.  United States v. Davis, 

583 F.3d 1081, 1091 (8th Cir. 2009).  To prevail, Piper must show (1) 

“that counsel’s representation fell below an objective standard of 

reasonableness” and (2) “that there is a reasonable probability that, but 

for counsel’s errors, he would not have pleaded guilty and would have 
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insisted on going to trial.”  Davis, 583 F.3d at 1091; United States v. 

Cruz, 643 F.3d 639, 642 (8th Cir. 2011). 

Piper cannot meet either element of this test. 

In order to invalidate a guilty plea, appellant must show “gross” 

error on the part of counsel in recommending that he plead guilty.  

Williams v. State, 349 N.W.2d 58, 62 (S.D. 1984).  Piper’s counsel did not 

grossly “misadvise” him about the existence or non-existence of an 

“Option D” (a guilt-phase jury trial and sentencing by the court) because 

the question of whether the trial and sentencing forums had to be 

identical had not been settled at the time of Piper’s plea.  Piper I, 2006 

SD 1, ¶ 51, 709 N.W.2d at 804; HCT07 I at 29/22, 30/6, 99/5, 100/6, 

107/5-25, 122/4-13, Appendix 001; HCT16 at 204/4, Appendix 053 

(Miller conceding that Rensch and Duffy’s “advice could have been 

considered reasonable based on the way the statutes [we]re worded”).  

Had Piper’s counsel overlooked settled law on the question of splitting 

the trial/plea and sentencing forums, one might argue that their advice 

was both erroneous and objectively unreasonable. 

But the question of whether or not SDCL 23A-27A-6 permitted 

splitting the guilt and sentencing forums between the jury and the court 

was not settled until Piper I.  Piper I, 2006 SD 1, ¶ 51, 709 N.W.2d at 804; 

HCT07 I at 29/22, 30/6-18, 112/5, 191/16, Appendix 001; HCT07 II at 

24/16, Appendix 035 (trial counsels’ advice that plea and sentencing 

forums be the same a “fair reading” of statute).  Thus, Piper’s trial 
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counsel cannot be faulted simply for “misinterpreting” the statute when 

their interpretation was reasonably consonant with the statute’s 

language and not contrary to prevailing constitutional law, particularly 

when any “misinterpretation” was strategically formulated to assure that 

Piper would be sentenced by a dispassionate court.3  HCT07 I at 112/4, 

Appendix 001. 

Nor can Piper show prejudice due to “misadvice” by his counsel.  In 

the context of ineffective advice of counsel in connection with a 

defendant’s decision to plead guilty, prejudice requires a “show[ing of] 

not only a willingness to go to trial but for counsel’s errors, but a 

reasonable probability that the result (a conviction) would have been 

                                                           
 

3  With respect to Piper’s claim that he did not voluntarily relinquish a 
known right because he supposedly believed that a guilt phase jury trial 
came with the “price tag” of having to convince twelve people to give him 
life, the habeas record conclusively shows otherwise.  The record is clear 
that Piper’s counsel explained to him that “in order for [the jury] to 
sentence him to death they would have to have a unanimous decision in 
that regard.”  HCT07 I at 108/10-20, 109/10, Appendix 001; HCT16 at 
203/10, Appendix 053.  Piper was told that if the defense “hung one of 
the 12, the sentence would be life.”  HCT07 I at 108/10-20, 109/10, 
144/15, Appendix 001.  Piper knew that “if one [juror] was against 
[death] . . . that death would not be imposed” and “life without parole” 
would be imposed instead.  HCT07 II at 30/16-19, Appendix 035.  Piper’s 
counsel deemed him a “highly intelligent” individual who “understood” 
that one hung juror would equate to a sentence of “life without parole.”  
HCT07 II at 30/8-22, 31/4-22, Appendix 035.  Even knowing that one 
juror was all that was needed to assure him of a life sentence, Piper did 
not see “comfort in [those] numbers.”  Piper felt that the grisly evidence 
of an earless, disfigured victim left naked to decompose in a creek “could 
hurt him badly with 12 people,” but “it might not hurt him as bad in 
front of a judge.”  HCT07 II at 45/9, Appendix 035; HCT07 I at 99/23, 
Appendix 001.  Thus, the circumstances as a whole in this case show 
that Piper’s decision to forego a jury trial as to guilt was not based on a 
misconception that he would have to convince twelve jurors to give him a 
life sentence.  HCT07 II at 45/9, Appendix 035. 
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different.”  State v. Moore, 678 N.E.2d 1258 (Ind. 1997), cited in Piper I, 

2006 SD 1, ¶ 60, 709 N.W.2d at 807.  Piper’s failure to object to his 

counsels’ plea advice or the voluntariness of his guilty plea prior to his 

second habeas corpus petition also places this case within a stricter 

analytical framework.  United States v. Dominguez Benitez, 542 U.S. 74 

(2004).    

  Piper is miles short of making the requisite showing of prejudice 

because he has freely admitted that he never wanted a guilt-phase trial 

and that he had no hope of an acquittal on the murder charge. 

In Dominguez Benitez, the defendant pled guilty believing, based on 

his counsel’s advice, that he would qualify for a sentence reduction.  The 

trial court failed to advise Dominguez Benitez that he could not withdraw 

his plea if his counsel was wrong.  When the PSI unearthed a criminal 

history that made Dominguez Benitez ineligible for a sentence reduction, 

he sought to withdraw his plea.  The district court denied the motion, 

but the 9th Circuit Court of Appeals reversed on the ground that the trial 

court’s failure to advise Dominguez Benitez that he could not withdraw 

his plea had rendered the plea unknowing and involuntary. 

The United States Supreme Court reversed.  The court held that 

Dominguez Benitez could not withdraw his plea because he could not 

“demonstrate that he would not have pleaded guilty if the [judicial 

advisement] violation had not occurred.”  Dominguez Benitez, 542 U.S. at 

80.  It criticized the 9th Circuit’s formalistic analysis, which looked simply 
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at whether each box on the list of advisements had been checked.  This 

approach did “not allow consideration of any record evidence tending to 

show that a misunderstanding was inconsequential to a defendant’s 

decision, or evidence indicating the relative significance of other facts 

that may have borne on his choice regardless of any [advisement] error.”  

Dominguez Benitez, 542 U.S. at 84.  Nor did the 9th Circuit’s approach 

examine record evidence showing that Dominguez Benitez “did not 

intend to go to trial,” that his written plea agreement informed him that 

he could not withdraw his plea, or the role that “the overall strength of 

the government’s case” played in the plea decision.  Dominguez Benitez, 

542 U.S. at 84.  

So too for Piper.  Like Dominguez Benitez, Piper claims his plea 

was involuntary because of the interplay of judicial and representational 

misadvice.  As in Dominguez Benitez, where the advisement that he could 

not withdraw his plea was expressly stated in the written plea agreement, 

Piper received proper jury unanimity advice from his counsel.  HCT16 at 

223/2, Appendix 053; Note 3, supra; Dominguez Benitez, 542 U.S. at 78.  

Like Dominguez Benitez, Piper never wanted a jury trial for well-

documented strategic reasons.  Dominguez Benitez, 542 U.S. at 77, 84-

85.  The sentencing court even commented on the ultimate wisdom of 

Piper’s strategy: 

When you pled guilty . . . and waived the jury at your sentencing, I 
was a little surprised by your decision, and I would say at that 
time I questioned the wisdom of your decision.  After what I’ve 
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heard these last three days, I understand the reasons for your 
decision.  You could not afford to have a jury see the evidence in 

this case. 
 

INITIAL SENTENCING III at 481/7-13.  Having twice confessed to Poage’s 

murder, and desirous of feigning remorse, “one can fairly ask [Piper] 

what he might ever have thought he could gain by going to trial.”  

Dominguez Benitez, 542 U.S. at 85; COL at ¶ 33.  Just as with his 

counsels’ alleged forum splitting misadvice, Piper cannot show that, but 

for the judicial sentencing misadvice, he would not have pleaded guilty 

and would have insisted on a trial by jury. 

Because of Piper’s understanding of the two distinct phases of his 

proceedings, his claim that the judicial sentencing misadvice “infected” 

his decision to enter a plea as to guilt, takes the holding of Piper II too 

far.  The record shows that Piper’s counsels’ advice did not leave him 

with a deficient understanding of his sentencing options that “coerced” 

him to plead guilty.  At the time he entered his guilty plea, Piper’s 

counsel had properly advised him that one hung juror at sentencing 

would cause him to receive a sentence of life without parole.  See Note 3   

supra; Dominguez Benitez, 542 U.S. at 84 (no error in court’s failure to 

advise defendant he could not withdraw his plea when defendant had 

been so informed in his plea agreement).  Piper waived his right to a jury 

trial knowing that it did not come with the “price tag” of a sentencing 

jury that would have to unanimously agree on a life sentence.   
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Piper and his counsel wanted to plead guilty “because the facts 

were very bad” for Piper.  HCT07 I at 63/9, Appendix 001.  Just the acts 

that Piper himself admitted to – torture and laughter with homosexual 

overtones - presented a “terrible, terrible” fact pattern that made the 

question of guilt an “empty one” in Piper’s counsels’ estimation.  HCT07 I 

at 63/14-17, 64/18, Appendix 001.  The bad facts meant that Piper was 

“never” going to “win the murder case.”  HCT07 I at 67/24, Appendix 

001.  Piper’s lawyers did not believe they could win and Piper “did not 

believe [he] could” win.  HCT07 I at 67/25-68/1, Appendix 001.  At the 

time of Piper’s plea, the evidence of his guilt was so “overwhelming” that 

acquittal was out of the question.  HCT07 I at 67/24, Appendix 001; 

HCT07 II at 35/8, 41/19, Appendix 035; Thielsen, 2004 SD 17 at ¶ 20, 

675 N.W.2d at 434.   

Jury sentencing was also out of the question.  HCT07 I at 99/17-

25, 129/22, Appendix 001.  Given “the things a jury would hear,” Piper’s 

counsel felt that “a jury would be more likely to put [Piper] to death.”  

“The last thing [Piper’s counsel] wanted was a jury to decide the death 

penalty issue because [they] didn’t feel that [a jury] would be able to view 

things in a measured, calm way that [they] thought a judge would be 

able to do.”  HCT07 I at 64/10, 94/18, 117/13, 129/23, Appendix 001.  

Counsel’s concern was that: 

[A] jury of 12 people who had not seen the kind of photographs, 

until you have a murder case or a case of incredible violence, the 
first time you see pictures and the first time you hear a story of 
the violence of this magnitude, it is numbing and my concern was 
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that I had on one hand a trained jurist [who was] . . . no stranger 
to violent crimes.  My concern was that the effect of the violence 

of this case would not be well received by a jury. 
 

HCT07 II at 43/8, Appendix 035.  Though he claimed otherwise in Piper 

II, Piper never wanted to face a jury at sentencing.  HCT07 I at 94/18, 

123/22, Appendix 001. 

Instead, Piper and his defense team felt that a court sentencing 

was advantageous because (a) the court’s past experiences with “very 

graphic, very bloody, very horrific” murder cases might lead the judge to 

view the nauseating evidence that would come in in Piper’s case in a 

more detached manner than a lay jury, and because (b) the judge might 

give greater consideration to Piper’s age, his background, his prompt 

acceptance of responsibility, and expression of remorse.  HCT07 I at 

64/6, 65-66, 68/1-9, 69, 94/13-25, 112/9, 124/1, Appendix 001; 

HCT07 II at 42/23, Appendix 035.  Piper believed a solitary, 

dispassionate judge would be “more receptive” to the leniency he sought.  

HCT07 I at 117/13, 123/23, Appendix 001. 

The record shows that Piper’s counsels’ “misadvice” (either alone or 

in combination with the court’s misadvice) did not drive Piper to plead 

guilty.  “[I]t was [Piper’s] choice to plead guilty” so he could reap the 

benefit of “being the first [of the three co-defendants] to come forward 

and plead guilty” before a judge whose “reasoning” at sentencing would 

not be “fueled by emotion.”  HCT07 I at 68/4, 69/23, Appendix 001; 

Thielsen, 2004 SD 17 at ¶ 20, 675 N.W.2d at 434. 
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To claim that Piper would have opted for a guilt-phase jury trial 

had he known that the sentencing jury did not have to vote unanimously 

for a life sentence, or that he could split his forums, is not supported by 

a scintilla of evidence in the record.  Dominguez Benitez instructs that 

defendants do not get to withdraw a guilty plea by crying wolf – claiming 

they were deprived of process they never wanted when their elected 

process does not net the desired result.  Dominguez Benitez, 542 U.S. at 

85.  Piper knew that it took only one juror to hang a death sentence.  

HCT07 II at 30/16-31/4, Appendix 035; HCT16 at 223/2, Appendix 053; 

Note 3, supra.  He would not have elected a guilt-phase jury trial but for 

his counsels’ alleged misadvice about forum splitting and, therefore, he 

suffered no prejudice.  Without a showing of prejudice, there was no 

error in denying Piper’s motion to withdraw his plea. 

2. Piper Was Not Improperly Denied The Opportunity To Present 

Evidence Of Alleged Inconsistent Statements 
 

Piper claims his rights to due process were violated because he 

was prohibited from impeaching alleged inconsistencies between the 

state’s closing argument in the Page case and its closing argument in his 

case.  Piper’s claim is barred by res judicata, fails to meet the standards 

of ineffective assistance of appellate counsel and fails to establish error 

by the trial court in precluding the “impeachment” in light of the fact that 

the state’s arguments were not actually inconsistent. 
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a. Res Judicata Bars Piper’s Claim Because He Did Not Raise 
It On Direct Appeal 

 
Piper’s claim that the trial court violated due process by foreclosing 

his “impeachment” is the type of evidentiary ruling that must be 

challenged on direct appeal. 

“Habeas corpus is not a substitute for direct review.”  Crutchfield v. 

Weber, 2005 SD 62, ¶ 8, 697 N.W.2d 756, 759; Madetzke v. Dooley, 2018 

SD 38, ¶ 9, — N.W.2d — (“errors and irregularities in the proceedings of a 

[trial] court . . . are not reviewable [in habeas corpus ] though they may 

have been grounds for reversal on direct appeal”).  A party’s “[f]ailure to 

raise and brief an issue on appeal waives . . . review of the issue.”  State 

v. Hoxsie, 1997 SD 119, ¶ 14, 570 N.W.2d 379, 382; State v. Darby, 1996 

SD 127, ¶ 44, 556 N.W.2d 311, 322. 

Attorneys Michael Stonefield and Robert Van Norman selected 

Miller to handle the appeal because of his reputation as a skilled 

appellate lawyer.  HCT16 at 179/16, Appendix 053.   Miller discussed 

various potential appeal issues with Stonefield and Van Norman but 

elected to not challenge the exclusion of the “impeachment” evidence 

because he “chose to appeal only what [he] appealed for the reason” of 

selecting the strongest issue.  HCT16 at 218/24, 219/17, Appendix 053.  

That issue was the denial of Piper’s motion to withdraw his plea.  Piper 

III, 2014 SD 2, 842 N.W.2d 338.   Miller’s evaluation revealed “no issue 

that was even arguably close to the strength of the [plea] issue . . . and 



40 

that’s why [he] chose to raise only the issue that [he] did.”  HCT16 at 

217/9, Appendix 053.  “[W]here [Miller] thought [he] had choices, [he] 

found nothing that had even close to the arguable merit of” the plea issue 

“and that’s why [he] decided to go with that” and abandon lesser issues.  

HCT16 at 217/15, 218/15, Appendix 053. 

Miller’s decision fell “within the ‘wide range of professionally 

competent assistance’” afforded to counsel.  Jones v. Class, 1998 SD 55, 

¶ 30, 578 N.W.2d 154, 163.  Miller’s “process of winnowing out weaker 

claims on appeal and focusing on those more likely to prevail, far from 

being evidence of incompetence, is the hallmark of effective appellate 

advocacy.”  Smith v. Murray, 477 U.S. 527, 536 (1986).  Miller sensibly 

decided to appeal only the argument he felt was strongest.  Jones, 1998 

SD 55 at ¶ 29, 578 N.W.2d at 163.   

Because a direct attack on the trial court’s impeachment ruling 

“could have been properly raised and determined” on appeal, Piper’s due 

process claim is barred by res judicata.  State v. Anderson, 2005 SD 22, ¶ 

22, 693 N.W.2d 675, 682 (emphasis added). 

All res judicata elements are satisfied here.  Piper’s claim here is 

identical to the issue raised in his May 20, 2011, Motion for Admission of 

State’s Attorney’s Prior Trial Statements as Admission of Party Opponent 

filed in the resentencing.  The trial court entered an order denying Piper’s 

motion on July 1, 2011, 16 days prior to the start of his resentencing.  
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The parties and interests here and at sentencing are identical.4  And the 

direct appeal in Piper III afforded Piper a full and fair opportunity to 

challenge the circuit court’s ruling.  Anderson, 2005 S.D. 22, ¶ 22, 693 

N.W.2d at 682.   

Since all four conditions precedent are satisfied, res judicata bars 

Piper from litigating the due process component of his claim in habeas 

corpus.  He could have raised his due process claim on direct appeal but, 

for strategic reasons, he chose to not pursue it.  Anderson, 2005 SD 22 

at ¶ 22, 693 N.W.2d at 682.      

b. Reframing His Due Process Claim As Ineffective Assistance 

Of Appellate Counsel Does Not Salvage The Claim 
 

Piper seeks to circumvent the res judicata bar on his due process 

claim by reframing it as a “failure” of his appellate counsel to raise the 

issue on direct appeal.  To succeed on this claim Piper “must prove that 

[appellate] ‘counsel’s representation fell below an objective standard of 

reasonableness’ and ‘that such deficiency prejudiced [him].’”  Miller v. 

Young, 2018 SD 33, ¶ 25, —N.W.2d— .  To establish deficient 

                                                           
4 Though Piper’s opponent here is the warden rather than the state, 
“[t]his court has not required that ‘strict privity’ be established . . . .”  

Merchants State Bank v. Light, 458 N.W.2d 792, 794 (S.D. 1990).  
Instead, when “determining the conclusiveness of prior judgments, the 

courts look beyond the nominal parties, and treat all those whose 
interests are involved in the litigation and who conduct and control the 

action or defense as real parties, and hold them concluded by any 
judgment that may be rendered.”  Merchants State Bank, 458 N.W.2d at 
794; Schell v. Walker, 305 N.W.2d 920, 922 (S.D. 1981)(holding that the 

interests of parties were the same as those in prior litigation because 
both cases revolved around “rural Pennington County taxpayers seeking 

relief from the taxing authority”). 
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performance Piper “must overcome the presumption that, under the 

circumstances, the challenged action might be considered sound . . . 

strategy.”  Randall v. Weber, 2002 SD 149, ¶ 6, 655 N.W.2d 92, 96.  Piper 

must also show that the failure to raise the issue on direct appeal 

prejudiced him.  To prove prejudice, Piper must show a “reasonable 

probability that an appeal of this issue would have been successful and 

that the result of the appeal would thereby have been different.”  Pryor v. 

Norris, 103 F.3d 710, 714 (8th Cir. 1997). 

  As discussed above, Miller strategically jettisoned weak issues in 

order to concentrate on the plea issue.  HCT16 at 217/9-15, 218/15-24, 

219/17, Appendix 053.  Miller’s reasoning was hardly deficient.  Smith, 

477 U.S. at 536. 

Even assuming the error of Miller’s ways, demonstrating the 

requisite prejudice from Miller’s strategy requires proof of a “reasonable 

probability that an appeal of this issue would have been successful and 

that the result of the appeal would thereby have been different.”  Pryor, 

103 F.3d at 714.  To do so, Piper would need to establish that the trial 

court abused its discretion in excluding the “impeachment” evidence.  

State v. Stanley, 2017 SD 32, ¶ 21, 896 N.W.2d 669, 677. 

The trial judge did not abuse his discretion in denying Piper’s 

motion.  First, the prosecutor’s arguments in Page were not evidence.  

HCT16 at 151/9, Appendix 053.  Second, as Piper’s counsel himself 

admitted, the evidence in two cases is bound to be different based on the 
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rules of evidence and who the defendants are.  HCT16 at 185/11, 

Appendix 053.  Piper’s claim here fails to account for differences in the 

evidence in the two cases that negate the “inconsistency,” i.e. evidence in 

the Page case that he was the initial aggressor vis-à-vis evidence in 

Piper’s case that demonstrates that he was the initial aggressor.  Finally, 

as discussed below, the prosecution’s arguments in Page were not 

actually “inconsistent” with its arguments here.  Evidence in the Page 

case and here shows that both Page and Piper simultaneously initiated 

different forms of aggression against Poage in the early stages of the 

kidnapping and assault. 

c. The Subject Arguments Are Not Sufficiently Inconsistent To 
Qualify As Impeaching Or Mitigating 

 

The supposed “inconsistency” identified by Piper is attorney 

Fitzgerald’s “argu[ment] that the person who committed the first act 

should be given the death penalty.”  PIPER BRIEF at 21.  According to  

Piper, “[i]n Page’s trial, [Fitzgerald] stated that person was Page.  In 

Piper’s trial, [Fitzgerald] stated that person was Piper.”  PIPER BRIEF at 

21.  This characterization of Fitzgerald’s arguments in the two cases 

greatly overstates the alleged “inconsistency.” 

Piper’s premise – that Fitzgerald argued that only the initial 

aggressor deserved a death sentence – is erroneous.  Piper’s assertion 

that Fitzgerald’s arguments were “inconsistent” to a degree that they 

qualify as impeachment is also incorrect.  And Piper’s contention that he 

has been denied an opportunity to present “mitigating evidence” is belied 
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by the settled precept that the arguments of counsel are not evidence.  

C.f. State v. Biays, 402 N.W.2d 697, 701 (S.D. 1987). 

While Fitzgerald certainly argued that participation in the initial 

acts of aggression was a consideration for imposing the death sentence in 

both the Page and Piper cases, he did not argue that only the initial 

aggressor deserved a death sentence.  Nor did Fitzgerald confine his 

meaning of the term aggression to physical assault as Piper does here.  

The meanings of “aggression” and “aggressive” are broader than physical 

assault.  “Aggression” means “an offensive action . . . an unprovoked 

attack . . . the practice of making attacks or encroachments.”  

“Aggressive” means “marked by combative readiness . . . driving forceful 

energy or initiative . . . obtrusive energy . . . a disposition to dominate in 

disregard of other’s rights . . . a fighting disposition.”  Webster’s New 

Collegiate Disctionary (7th Ed. 1967).   Piper certainly committed one or 

more of these acts of aggression, not all of which entail physical violence.  

The record reflects that multiple initial acts of aggression were 

occurring simultaneously within the space of mere moments – the 

pulling of the gun, ordering Poage to the floor, ganging up on and 

dominating Poage, exhibiting a fighting disposition, binding Poage with 

speaker wire.  The records of the trials of Page and Piper reflect that both 

participated in the initial acts designed to force Poage into submission.  

Page was not the lone aggressor, as reflected in Poage’s imploring 

question “Why are you guys doing this?”  Uniquely, however, it was Piper 
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who inflicted the initial serious injury when he kicked Poage in the face, 

breaking a tooth and knocking him temporarily unconscious. 

This reality is reflected in Fitzgerald’s arguments when viewed as a 

whole, rather than in the cherry-picked construct of Piper’s argument.  

During his closing arguments in both cases Fitzgerald continually 

reiterated what “they” – Piper, Page and Hoadley – did to Poage.  PAGE 

SENTENCING at 930-32, Appendix 106.  At Page’s sentencing Fitzgerald 

acknowledged that the kidnapping/murder “start[ed] when [Page] pulled 

a gun and pointed it at the head of his victim, which rendered him 

helpless to Piper, who then kicked him in the head unconscious.”  PAGE 

SENTENCING at 929-30, 946, Appendix 106.  Fitzgerald described Page 

indefinitely as “a man of action in this murder,” rather than definitely as 

the man of action.  PAGE SENTENCING at 946, Appendix 106.  Page’s 

active participation included the facts that he “stole the gun that was 

used in the first acts of aggression.”  PAGE SENTENCING at 946, 

Appendix 106.  By referring to plural acts, Fitzgerald did not limit the 

aggression perpetrated against Poage to a single act by a single actor.  

PAGE SENTENCING at 946, Appendix 106.  Rather the acts started with 

Page pointing the gun at Poage “to facilitate [the] kidnapping” and 

simultaneous physical assaults by Piper and Page.  PAGE SENTENCING 

at 946, Appendix 106. 

At Piper’s sentencing, Fitzgerald argued that “[t]his depraved, 

torturous murder started when [Page] held a gun to Chester Poage, 
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ordered him to the ground and then this man here [Piper] kicked Chester 

Allan Poage in the head with his combat boots.”  SENTENCING XI at 

1794/10.  Fitzgerald also stated that Piper “was the one that did the first 

act of actual aggression to knock the man unconscious.”  SENTENCING 

XI at 1807/ 21. 

There is no impeachment-caliber inconsistency or mitigation value 

in these arguments.  While statements need not be “diametrically 

opposed” for impeachment purposes, the subject arguments are 

“inconsistent” only if it was “unlikely” that Fitzgerald would have made 

his Page argument if he “believed the truth” of his Piper argument or if 

Fitzgerald’s Page and Piper arguments represent “inconsistent beliefs.”  

State v. Shaw, 2005 SD 105, ¶ 36, 705 N.W.2d 620, 631; 21 Am.Jur.2d 

Proof of Facts 101, § 2; State v. Birdshead, 2015 SD 77, ¶ 36, 871 N.W.2d 

62, 76 (trial courts have “considerable discretion in determining whether 

testimony is ‘inconsistent’ with prior statements”).  “The important point 

is the [existence of] clear incompatibility” between Fitzgerald’s Page and 

Piper arguments.  21 Am.Jur.2d Proof of Facts 101, § 2.     

In view of the expansive definition of “aggression,” there is no “clear 

incompatibility” between the substance of, or beliefs underlying, 

Fitzgerald’s arguments in Page and Piper.  Page and Piper certainly 

jointly participated in the “first acts of aggression” as argued in Page.  

Piper certainly committed the “first act of actual aggression,” as argued in 

Piper, which Fitzgerald explicitly distinguished from general acts of 
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aggression as viciously kicking Poage unconscious.  As the Eighth Circuit 

recognized “we do not hold that prosecutors must present precisely the 

same evidence and theories in trials for different defendants.  Rather, we 

hold only that the use of inherently factually contradictory theories 

violates the principles of due process.”  Smith v. Groose, 205 F.3d 1045, 

1052 (8th Cir. 2000).  Fitzgerald’s arguments and theories were by no 

means “factually contradictory.” 

Fitzgerald argued consistently in the Page, Piper and Hoadley 

proceedings that all three participated in torturing and murdering Poage.  

Fitzgerald consistently represented that Page, backed by Piper, set the 

events in motion by pointing a gun at Poage and Piper then piled on.  

Fitzgerald certainly never argued that only the person who initiated the 

aggression toward Poage deserved to be sentenced to death.  To the 

contrary, Fitzgerald sought death for all defendants on the grounds of 

multiple aggravating factors (murder for pecuniary gain, torture, 

elimination of a witness) which were amply proven by the circumstances 

of the murder wholly independent of who committed the first act of 

aggression.  SDCL 23A-27A-1(3), (6) and (9).  Fitzgerald certainly did not 

confine his eligibility criterion to who started it as Piper suggests. 

Given the lack of any genuine inconsistency, the mitigation value 

of Piper’s “impeachment” evidence was nil.  As in any case, “relevance 

marks the outer limit of admissibility for purported mitigating evidence” 

in a death penalty case.  Williams v. Norris, 612 F.3d 941, 948 (8th Cir. 
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2010).  According to Tennard v. Dretke, 124 S.Ct. 2562, 2570 (2004), “the 

meaning of relevance is no different in the context of mitigating evidence 

introduced in a capital sentencing proceeding than in any other context . 

. . . Relevant evidence is evidence which tends logically to prove or 

disprove some fact or circumstance which a fact-finder could reasonably 

deem to have mitigating value.”  Lockett, 98 S.Ct. at 2965 n. 2. 

Despite the significant function of mitigating evidence in a capital 

sentencing proceeding, its exclusion “is amenable to harmless error 

analysis” because it can “be quantitatively assessed in the context of 

other evidence presented in order to determine” the effect its exclusion 

had on the trial.  Brecht v. Abrahamson, 113 S.Ct. 1710, 1717 (1993).  

The exclusion of mitigating evidence is harmless if it was “not likely [to] 

have affected the . . . sentence” in light of the evidence as a whole.  

Williams, 612 F.3d at 948; Skipper, 106 S.Ct. at 1673 (exclusion of 

mitigating evidence harmful when “it appears reasonably likely that . . . it 

may have affected the . . . decision to impose the death sentence”); Tafero 

v. Wainwright, 796 F.2d 1314, 1321 (11th Cir. 1986)(exclusion of 

mitigation family evidence did not raise “a substantial likelihood” of 

actual prejudice to warrant reversing his death sentence). 

Under the particular facts of this case, there was no error in 

excluding Piper’s “impeachment” evidence because: (1) it was not 

grounded in a genuine “inconsistency,” (2) it did not rebut any statutory 

aggravator, (3) it would have entailed a mini-trial on whether the 
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evidence in the Page case was inconsistent with the evidence in the Piper 

case, (4) it would have invited further evidence and argument 

emphasizing Piper’s role in planning and initiating the murder, and (5) 

its mitigating value was vastly outweighed by the aggravating evidence.  

Thus, exclusion of Piper’s “impeachment” evidence for mitigation 

purposes was harmless because it was not reasonably likely to have 

secured him a life sentence. 

There being no actual “inconsistency” in the theory or beliefs 

underlying Fitzgerald’s arguments in Piper and Page, the trial court 

certainly did not abuse its discretion in excluding Piper’s “impeachment” 

evidence, nor was Piper’s appellate counsel ineffective for not raising 

such a flimsy issue on appeal. Birdshead, 2015 SD 77 at ¶ 36, 871 

N.W.2d at 76. 

3. Piper’s Counsel Were Not Ineffective 
 

 Piper “shoulder[s] a heavy burden of proof in [his] ineffective 

assistance of counsel claim.”  Miller, 2018 SD 33 at ¶ 25, —N.W.2d— .  

He “must prove that ‘counsel’s representation fell below an objective 

standard of reasonableness’ and ‘that such deficiency prejudiced [him].’”  

Miller, 2018 SD 33 at ¶ 25, —N.W.2d— .  “The benchmark for judging any 

claim of ineffectiveness must be whether counsel’s conduct so 

undermined the proper function of the adversarial process that the trial 

cannot be relied upon as having produced a just result.”  Miller, 2018 SD 

33 at ¶ 25, —N.W.2d— .     
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This Court presumes “lawyers are ‘competent unless otherwise 

shown and the reasonableness of counsel’s performance is evaluated 

from counsel’s perspective at the time in light of all of the 

circumstances.’”  Miller, 2018 SD 33 at ¶ 25, —N.W.2d— .  Counsels’ 

performance is not to be judged from the perspective of hindsight 

because the luxury of time would allow criticism of each and every trial 

attorney’s performance.  See Ledford v. Warden, Georgia Diagnostic and 

Classification Prison, 818 F.3d 600, 647 (11th Cir. 2016).  Also, Piper 

“must overcome the presumption that, under the circumstances, the 

challenged action might be considered sound trial strategy.”  Randall, 

2002 SD 149 at ¶ 6, 655 N.W.2d at 96. 

A criminal defendant is not constitutionally entitled to a perfect 

trial; he is guaranteed the right to a fair trial.  State v. Davi, 504 N.W.2d 

844, 857 (S.D. 1993); McDowell v. Solem, 447 N.W.2d 646 (S.D. 1989).  

Likewise, “[t]he Constitution does not guarantee the best representation, 

especially when measured through the lens of hindsight, but rather 

effective representation.”  United States v. Davis, 406 F.3d 505, 510 (8th 

Cir. 2005).  

a. No Ineffectiveness In Expert Preparation 
 

Piper called neuropsychiatrist Dr. Hal Wortzel and psychologist Dr. 

Dewey Ertz to testify in mitigation.  Dr. Wortzel identified multiple 

“mitigating” factors in Piper’s case.  Dr. Wortzel testified that Piper’s 19-

year-old brain “[w]asn’t fully encoded,” making him more impulsive and 
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less attuned to the consequences of his actions.  SENTENCING IX at 

1613/5, 1614/8-11.  Dr. Wortzel added that “if you take a young person 

who is already prone to immaturity, impulsiveness, not considering 

consequences, and then you add in substance abuse . . . that makes for 

a setting where highly impulsive, poorly considered actions might 

transpire.”  SENTENCING IX at 1615/4.  Dr. Wortzel opined that Piper 

was genetically pre-disposed to antisocial behavior.  SENTENCING IX at 

1622/12-25, 1623/1-9.  According to Dr. Wortzel, Piper was “not wired 

optimally or wired poorly even for societal expectations . . . and abiding 

by rules.”  SENTENCING IX at 1623/7.  Dr. Wortzel further opined that 

the “arbitrary dispensing of discipline” that Piper allegedly experienced 

growing up did not help him “learn right from wrong or learn 

consequences,” compounding the “serious behavioral issues” Piper 

displayed.  SENTENCING IX at 1618/19, 1619/12-25.  Finally, Dr. 

Wortzel opined that “this thing [the murder] happened because of group 

dynamics.”  SENTENCING IX at 1626/25.  According to Dr. Wortzel, 

Poage died as the result of “an unfortunate sort of culmination . . . of 

these three personalities, their interaction that night, sort of 

simultaneously fueling each other on.”  SENTENCING IX at 1627/8. 

Dr. Ertz testified that Piper was cannabis dependent in his 

adolescence, exhibiting behaviors consistent with heavy use of marijuana 

and LSD, including weight gain.  SENTENCING VIII at 1513-14.  

According to Dr. Ertz, Piper’s behavior in adolescence typified the 
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“inattention” and “difficulty” maintaining “expected standard behaviors” 

in the presence of others of a person afflicted with ADHD.  Dr. Ertz 

opined that Piper exhibited certain ADHD symptoms that overlap with 

conduct disorder, such as impulsivity and “inattention” to the rights of 

others and that, if Piper did have conduct disorder, it was an inherited, 

genetic trait.  SENTENCING VIII at 1515/10, 1521/6-13, 1531/16; 

SENTENCING IX at 1622/12.  Dr. Ertz testified that Piper’s ADHD and 

the “harsh” corporal punishment Piper allegedly experienced as a child 

made it “very difficult for [him] to learn prosocial . . . behaviors.”  

SENTENCING IX at 1537/10.  Dr. Ertz opined that Piper exhibited 

remorse through “non-verbal behavior,” “facial expressions, movement, 

[and] sometimes needing to pace” when he discussed the murder, though 

Piper never expressed remorse to Dr. Ertz (or anyone else).  

SENTENCING IX at 1548-49, 1571/11. 

In the context of a murder of such gross inhumanity, Drs. 

Wortzel’s and Ertz’s explanations for Piper’s behavior (however flimsy) 

were clearly indispensable to his case for a life sentence.  Yet, Piper 

claims that his counsel were ineffective for calling the doctors because, 

on cross-examination, they affirmed the factual predicates for the three 

aggravating factors with which Piper was charged. 

Piper cites Hooper v. Mullin, 314 F.3d 1162 (10th Cir. 2002), for the 

proposition that calling the doctors was so grossly irresponsible as to 

deprive Piper of a genuinely adversarial trial.  Hooper hardly proves 
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Piper’s point.  Defense counsel in Hooper was ineffective because he 

called a hostile psychiatric witness at sentencing despite never having 

spoken with him about his testimony, knowing that his testimony could 

be more aggravating than mitigating and knowing that it could open the 

door to other damaging psychiatric testimony in rebuttal.  Hooper, 314 

F.3d at 1168.  Hooper’s defense counsel’s unpreparedness exacerbated 

the witness’ inherent unhelpfulness. 

In contrast to Hooper, Piper’s counsel conferred with Drs. Wortzel 

and Ertz prior to trial and elicited beneficial mitigation testimony from 

them on direct examination.  On cross-examination the doctors 

acknowledged that Piper had admitted the predicate facts of the 

aggravating factors to them (just as he had in his confession).  HCT16 at 

108/18-110/3, Appendix 053.  Defense counsel knew that the 

aggravating facts “weren’t particularly contested” in light of Piper’s 

confession.  HCT16 at 111/9, Appendix 053.  Piper had admitted to 

killing Poage to steal his belongings, to torturous acts, to wanting a thrill 

kill and to killing Poage so as not to leave a witness to the planned theft.  

HCT16 at 111/25, Appendix 053; CONFESSION at 73/5 (eliminating a 

witness), 9/19, 16/10, 30/10 (pecuniary gain), 12/5, 46/16, 46/19, 

47/1, 58/12, 59/5 (torture).  So defense counsel had Piper candidly 

discuss the aggravating factors with the doctors as part a strategy to 

present expert witnesses who could talk “knowledgeably” about the case.  

HCT16 111/2, Appendix 053.    
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Unlike in Hooper, Piper’s counsels’ decision to call Drs. Wortzel 

and Ertz was not uninformed.  Knowing that they could not elicit 

mitigating testimony from the doctors without opening them up to cross-

examination about the aggravating evidence, defense counsel had to 

decide whether the doctors should appear knowledgeable or 

unknowledgeable to the jury.  The credibility of the doctors’ mitigation 

testimony depended on them appearing knowledgeable.  The harm of 

proffering unknowledgeable experts certainly outweighed any harm that 

resulted from openly acknowledging aggravating facts to which Piper had 

already admitted in his confession.  CONFESSION at 73/5, 9/19, 16/10, 

30/10, 12/5, 46/16, 46/19, 47/1, 58/12, 59/5.  Such strategic 

decisions are “virtually unchallengeable” in habeas corpus proceedings.  

Strickland, 466 U.S. at 690 (1984). 

b. No Voir Dire Deficiencies 
 

Piper asserts error in the trial court’s denial of his motion to 

remove Jurors Sagdalen and Carlin for cause and the granting of the 

state’s motion to remove Juror Monteforte for cause.  These are claims 

that could have been brought on appeal from his sentencing.  As 

discussed above, attorney Miller testified that he did not challenge the 

voir dire process on appeal because he chose to appeal only Piper’s 

strongest issue.  HCT16 at 217/9-15, 218/15-24, 219/17, Appendix 

053.  Consequently, Piper’s voir dire challenges are now barred by res 

judicata. 
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Having elected to waive his voir dire challenges on direct appeal, 

Piper seeks to resurrect the issues as “ineffectiveness” claims – as in his 

counsel supposedly just “sat back” and let the prosecutor have his way 

with prospective jurors in voir dire.  The voir dire transcripts reflect 

otherwise. 

Preliminarily, Piper attacks the practice of “death qualifying” the 

jury as a violation of his right to due process.  As observed in Lockhart v. 

McCree, 476 U.S. 162, 173-74 (1986), “death qualifying” a jury is 

permitted: 

“Death qualification” . . . is carefully designed to serve the State’s 

concededly legitimate interest in obtaining a single jury that can 
properly and impartially apply the law to the facts of the case at 
both the guilt and sentencing phases of a capital trial. 

 

Thus, “death qualification” does not per se violate jury trial rights as 

Piper suggests. 

Piper’s counsel concedes that Judge Ekrich took the chore of 

selecting a jury very seriously.  HCT16 at 173/22, Appendix 053.  Both 

sides received the statutory 20 strikes plus one extra.  HCT16 at 32/2, 

170/4, Appendix 053. 

But Piper complains that he had to expend two of his peremptory 

strikes to remove Jurors Sagdalen and Carlin after the court denied his 

motion to remove them for cause.  However, “[a]ny claim that the jury 

was not impartial . . . must focus not on [Sagdalen or Carlin], but on the 

jurors who ultimately sat.”  Ross v. Oklahoma, 487 U.S. 81, 86 (1988).  

In Ross, the court “reject[ed] the notion that the loss of a peremptory 
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challenge constitutes a violation of the constitutional right to an 

impartial jury.”  Ross, 487 U.S. at 88.  Indeed, peremptory challenges 

exist “to cure erroneous refusals by the trial court to excuse jurors for 

cause.”  Ross, 487 U.S. at 90.  Since Piper has not shown that “an 

incompetent juror [wa]s forced upon him” by his use of peremptories to 

remove Sagdalen and Carlin, he has not demonstrated any violation of 

his constitutional right to an impartial jury. 

Piper further argues that the trial court improperly removed Juror 

Monteforte for cause over his religious scruples against the death 

penalty.  It is true that prosecutors may not strike jurors simply for 

expressing conscientious or religious scruples against capital 

punishment or who oppose it in principle.  State v. Rhines, 1996 SD 55, 

¶ 41, 548 N.W.2d 415, 430.  A prospective juror may be excused only if 

his views on capital punishment would “prevent or substantially impair 

the performance of his duties as a juror in accordance with his 

instructions and his oath.”  Rhines, 1996 SD 55 at ¶ 41, 548 N.W.2d at 

430, quoting Wainwright v. Witt, 469 U.S. 412, 424 (1985).  Thus, it is 

appropriate to excuse a juror for conscientious objection to the death 

penalty if “the trial judge is left with the definite impression that a 

prospective juror would be unable to faithfully and impartially apply the 

law.”  Rhines, 1996 SD 55 at ¶ 51, 548 N.W.2d at 432 quoting 

Wainwright, 469 U.S. at 426. 
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For example, in Uttecht v. Brown, 551 U.S. 1 (2007), the trial court 

struck a juror whose “ambiguous” and “equivocal” responses to 

questions about whether he could impose a death sentence over his 

personal opposition to capital punishment called his ability to impartially 

perform his duties as a juror into question.  Uttecht, 551 U.S. at 7.  In 

affirming, the Uttecht court stated that a juror may be properly stricken 

“even in the absence of clear statements from the juror that he or she is 

impaired.”  Uttecht, 551 U.S. at 7.  Despite the juror’s “assurances that 

he would consider imposing the death penalty and would follow the law,” 

the trial judge drew a “reasonable inference from his other statements 

that in fact he would be substantially impaired” in his ability to function 

as a juror in a capital case.  Uttecht, 551 U.S. at 18. 

The voir dire of Monteforte reveals that his conscientious objection 

either to the death penalty, or to being tasked with such life-or-death 

decision making (or both), rendered him unable or unwilling to faithfully 

and impartially apply the law.  Monteforte, who is a practicing Catholic, 

stated he does not believe in the death penalty and felt “conflicted” about 

being involved in the case.   VOIR DIRE at 2094/22, 2095/22, 2105/11, 

Appendix 112.  Despite assurances that he would follow the judge’s 

instructions and would be capable of returning a sentence of either life or 

death, Monteforte was “uncomfortable” being in the position of “hold[ing] 

someone’s fate in my hands.”  VOIR DIRE at 2098/23, Appendix 112.  

Monteforte said he “d[id not] see how” justice or any purpose was served 
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by the death penalty.”  VOIR DIRE at 2106/7-23, 2110/3, Appendix 112.  

Monteforte questioned whether he could dispense with his beliefs even 

after he had “all the facts.”  VOIR DIRE at 2107/25, Appendix 112.  

Moneteforte agreed that he could not “judge impartially the 

appropriateness of the death sentence when [he had] already avowed that 

it serves no purpose.”  VOIR DIRE at 2108/6, Appendix 112.  When 

asked if his “belief seriously impair[ed his] ability to consider the option 

in this case of the death sentence as the appropriate punishment for this 

murder,” Monteforte said “it would.”  VOIR DIRE at 2110/15, Appendix 

112.  Monteforte said “I just don’t think an eye for an eye is the way to go 

for this.”  VOIR DIRE at 2110/21, Appendix 112.   

By Uttecht’s standards, Monteforte was properly excluded for 

cause.  Monteforte expressed stronger and more candid reservations 

against sitting in judgment of a capital defendant than did the juror in 

Uttecht.  Even assuming Monteforte was open to considering the death 

penalty against his principles, his voir dire answers certainly reflect an 

attitude toward the death penalty that would have substantially impaired 

his ability to fairly and impartially determine the penalty.  Uttecht, 551 

U.S. at 7, 18; Witherspoon v. Illinois, 391 U.S. 510, 522 n. 21 (1968).  

There were no “objectionable” questions asked by the prosecution during 

voir dire and no magic spell for rehabilitating Monteforte that defense 

counsel “sat back” and failed to cast.  The trial court’s exclusion of 
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Monteforte for cause was appropriate under Wainwright, Witherspoon, 

Uttecht and Rhines no matter what Piper’s counsel did or did not do. 

c. No Ineffective Witness Investigations 
 

 Piper argues he received ineffective assistance from his trial 

counsel because they failed to investigate or adequately prepare to cross-

examine certain witnesses, namely penitentiary personnel, the state’s 

experts (Drs. Pesce and Franks), Piper’s cellmate (Tom Curtis) and Sister 

Gabrielle Crowley, a nun who regularly visited Piper on death row.  Piper 

also claims that the state impaired his investigation of penitentiary 

personnel and Curtis in violation of his due process right to a fair trial.  

Piper is grasping at straws.   

 “Standing alone, the fact that defense counsel failed to investigate 

a witness does not by itself satisfy the prejudice prong of Strickland.”  

Siers v. Class, 1998 SD 77, ¶ 25, 581 N.W.2d 491, 497.  “To establish 

prejudice . . . a petitioner must show that the witness would have 

testified and that their testimony would have probably changed the 

outcome of the trial.”  Siers, 1998 SD 77 at ¶ 25, 581 N.W.2d at 497 

(emphasis original).  

i. Piper’s Counsels’ Investigation Of Penitentiary Witnesses 

Was Not Ineffective 
 

According to Piper, his counsel failed to personally interview 

penitentiary witnesses, or have an investigator do so, prior to trial.  Piper 

claims his counsel were not adequately prepared to impeach the 

witnesses as a result.  Piper also claims that the state impaired his 
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counsels’ investigation by not providing more detailed contact 

information for the penitentiary witnesses. 

As with most of Piper’ claims, the “due process” component could 

have been brought on direct appeal if he believed the issue was 

meritorious.  As discussed above, Piper’s appellate counsel abandoned 

these lesser claims because he believed that only the plea claim was 

sufficiently meritorious.  Piper’s due process claim is thus barred by res 

judicata.5 

The ineffectiveness component of Piper’s claim alleges that his 

attorneys were unprepared to impeach penitentiary witnesses with 

allegedly “laudatory” comments that they made to counsel over the 

phone or to otherwise effectively cross-examine them.  However, “[t]his is 

not a case where ‘counsel failed to make any investigation whatsoever’ 

resulting in a ‘total abdication of duty.’”  Fretwell v. Norris, 133 F.3d 621, 

627 (8th Cir. 1998)(emphasis in original).  Rather, Piper’s counsel 

attempted to contact the penitentiary witnesses, and spoke with some of 

them, prior to trial.  SENTENCING VI at 946/5-12, 949/21-23, 950/18-

20, 976/7-16, 1010/9-14.  Piper cannot blame the state for the fact that 

                                                           
 

5 The record reflects that appellate counsel correctly evaluated Piper’s 

due process claim as lacking in merit.  The state did not prohibit Piper 
from cross-examining the witnesses on any mater related to any witness’ 

residency or reputation.  Smith v. Illinois, 390 U.S. 129, 131 (1968)(due 
process violated only if defendant prohibited from asking witness his 
name and where he lives).  Also, the state provided more than just 

“penitentiary” for contact information, including e-mail addresses and 
telephone numbers.  Piper’s counsel attempted to contact the witnesses, 

some of whom responded and some did not.  HTC16 at 70/4, 70/23. 
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some witnesses did not return Piper’s counsels’ calls or e-mails.  HCT16 

at 70/4, 70/23, Appendix 053; United States v. Cheatham, 899 F.2d 747, 

753 (8th Cir. 1990)(“No constitutional violation occurs when a witness 

chooses of her own volition not to be interviewed by the defense”); Ward 

v. Whitley, 21 F.3d 1355, 1362 (5th Cir. 1994)(failure to interview 

potential witnesses was reasonable where witnesses were uncooperative 

in past efforts to elicit information).  

 Other than wanly suggesting that personal interviews by counsel 

or an investigator could have yielded amunition for more effective cross-

examination, Piper has failed to identify how his counsels’ performance 

was deficient.  While Stonefield lamented that he “hadn’t talked to all of 

the prison workers,” he did not identify who they should have 

interviewed but did not.  HCT16 at 73/13, 159/19, Appendix 053 

(referring vaguely to an inability to confront “those people”).  Such vague 

and conclusory ineffectiveness claims, unsupported by specific facts or 

evidence, do not supply the requisite proof of deficient performance.  

Spillers v. Lockhart, 802 F.2d 1007, 1010 (8th Cir. 1986).   

Nor has Piper identified what beneficial testimony further 

investigation by his counsel or an investigator would have produced or 

what effect the testimony could have had on the outcome of his trial.  

Armstrong v. Kemna, 534 F.3d 857, 868 (8th Cir. 2008).  “[A] habeas 

court cannot even begin to apply Strickland’s standards to . . . a claim 

[that certain testimony should have been presented] unless and until the 
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petitioner makes a ‘specific, affirmative showing as to what the missing 

evidence or testimony would have been.’”  United States ex rel. Partee v. 

Lane, 926 F.2d 694, 701 (7th Cir. 1991).  Without such a showing, “it is . 

. . nearly impossible to determine whether [Piper] was prejudiced by any 

[alleged] deficiencies in counsel’s performance.”  Armstrong, 534 F.3d at 

868.  Thus, Piper has not shown that evidence that could have been 

produced by further investigation of the penitentiary witnesses “would 

have probably changed the outcome of the trial.”  Hirning v. Dooley, 2004 

SD 52, ¶ 14, 679 N.W.2d 771, 776 (emphasis original.) 

Because Piper has not shown either deficient performance by 

counsel or that he was prejudiced by such performance, his ineffective 

assistance of counsel claim regarding the investigation of penitentiary 

witnesses fails.      

ii. Piper’s Counsels’ Cross Examination Of Two State Expert 

Witnesses Was Not Ineffective 
 

Piper claims his counsel failed to adequately prepare for the 

testimony and cross-examination of two of the state’s expert witnesses, 

Dr. Ulises Pesce and Dr. Ronald Franks. 

Dr. Pesce is a psychiatrist who held 13 treatment sessions with 

Piper at the penitentiary.  SENTENCING III at 491/7-8, 494/4-20.  Dr. 

Pesce testified regarding his credentials as a psychiatrist, his sessions 

with Piper, and the medications he prescribed to Piper. 

Piper claims that Dr. Pesce was disclosed “fairly late” as a witness 

for resentencing and that his trial counsel only had nine days to prepare 
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for his testimony.  Piper also claims that his counsel were never provided 

Dr. Pesce’s records or curriculum vitae (CV) or any other information 

about Dr. Pesce. 

In reality, the record reveals that Piper had far longer than nine 

days to prepare for Dr. Pesce’s testimony.  The state provided the defense 

with copies of Dr. Pesce’s session notes in May of 2011, two months prior 

to the start of the resentencing trial.  SENTENCING III at 446/10-13, 

468/4-5.  Piper’s counsel conceded during his habeas corpus testimony 

that he “didn’t feel like [the state was] hiding discovery at all.”  HCT16 at 

93/12, Appendix 053; SENTENCING III at 477/16-25. 

Solicitous of the defense’s objections (however unfounded), the 

court limited Dr. Pesce’s testimony to “what can fairly be gleaned from 

[his] reports themselves.”  SENTENCING III at 487/19-23, 488/11-13, 

490/4-7.  Dr. Pesce’s resulting testimony was nothing but a recounting 

of the notes of his sessions with Piper.  SENTENCING III at 446/10-13, 

468/4-5, 487/19-23. 

Piper’s proper recourse for the “erroneous” admission of Dr. Pesce’s 

testimony was to challenge the court’s evidentiary ruling on direct 

appeal.  As discussed above, Piper did not allege due process or 

evidentiary errors on appeal for the strategic purpose of focusing his 

appeal on his plea claim.  HCT16 at 217/9-15, 218/15-24, 219/17, 
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Appendix 053.  Consequently, his complaint in regard to the admission 

of Dr. Pesce’s testimony is barred by res judicata.6 

And, as with his other claims, Piper attempts to overcome the res 

judicata bar on his Dr. Pesce claim by reframing it as an ineffective 

“failure” to interview or depose Dr. Pesce prior to trial. 

Contrary to Piper’s allegation, attorney Van Norman did make 

several attempts to contact and interview Dr. Pesce but was unable to do 

so because Dr. Pesce was unavailable (to both the state and the defense) 

for approximately one month prior to trial because he was visiting family.  

SENTENCING III at 446/18-19, 477/7-11.  Piper’s counsel could not 

conduct a discovery deposition of Dr. Pesce because depositions are only 

permitted in criminal proceedings when “exceptional circumstances” 

require a witness’ testimony to be “preserved for use at trial.”  SDCL 23A-

12-1.  No exceptional circumstances warranted a deposition because Dr. 

Pesce was available to testify at trial. 

                                                           
 

6  Piper’s assertion that his counsel failed to make an adequate record to 

appeal the admission of Dr. Pesce’s testimony does not overcome res 
judicata.  A timely objection is all that is necessary to preserve an issue 

for appeal.  United States v. Young, 470 U.S. 1, 13 (1985).  Attorney Van 

Norman objected to Dr. Pesce’s testimony throughout the proceedings as 
well as immediately prior to his testimony.  SENTENCING III at 487/19-

23, 490/4-7.  These objections were sufficient for purposes of preserving 
the issue for appeal.  State v. Danielson, 2012 SD 36, ¶ 28, 814 N.W.2d 

401, 410 (“Generally, parties must object to specific court action and 
state the reason underlying their objection so that the circuit court has 
an opportunity to correct any error”).  Even assuming Piper’s counsel 

“failed” to preserve the issue for appeal, Piper has not demonstrated that 
the outcome of his appeal would have been different had the issue been 

“properly preserved.” 
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Despite unsuccessful efforts to contact and interview Dr. Pesce 

prior to trial, Piper’s counsel was able to question Dr. Pesce before he 

testified during a hearing on Piper’s objection held outside the presence 

of the jury.  SENTENCING III at 448-487.  Thus, “[t]his is not a case 

where ‘counsel failed to make any investigation whatsoever’ resulting in a 

‘total abdication of duty.’”  Fretwell, 133 F.3d at 627.     

 Again, Piper does not identify specific evidence or impeachment 

that would have been discovered through further contacts with Dr. 

Pesce, or how it would have changed the outcome of the trial.  Given that 

Piper’s counsel succeeded in limiting Dr. Pesce’s trial testimony to the 

content of session notes that had been provided to them well in advance 

of trial, Piper has failed to demonstrate either deficient performance or 

prejudice sufficient for Strickland relief.  SENTENCING III at 446/10-13, 

468/4-5; McCleskey v. Kemp, 753 F.2d 877, 900 (11th Cir. 1985).   

With regard to Dr. Franks, the state had initially identified him as 

a rebuttal expert.  SENTENCING IV at 599/2-7, 601/4-16.  Defense 

counsel informed the state that the expert witness whom Dr. Franks had 

been retained to rebut, would not testify until July 27, 2011.  

SENTENICNG IV at 601/17-19.  But since Dr. Franks was scheduled to 

have surgery on July 28, 2011, in Alabama, the state was instead 

compelled to call Dr. Franks in its case in chief.  SENTENCING IV at 

601/15-22.  In light of the changed timing of Dr. Franks’ testimony, 



66 

Piper’s counsel elected to conduct an interview of Dr. Franks before he 

testified.  SENTENCING IV at 601/24-25.   

Piper now faults his counsel for “wing[ing]” the cross-examination 

of Dr. Franks rather than objecting to its admission.  These allegations 

are conclusory on several levels: Piper (1) does not identify the basis for a 

viable objection; (2) does not identify how the court abused its discretion 

in accommodating Dr. Franks’ surgery schedule; and (3) does not identify 

how his counsel’s interview of Dr. Franks resulted in a deficient cross-

examination.  Conclusory allegations of this nature are insufficient to 

meet Strickland standards.  Spillers, 802 F.2d at 1010; Bounds v. Delo, 

151 F.3d 1116, 1119 (8th Cir. 1998); Landry v. Lynaugh, 844 F.2d 1117, 

1120 (5th Cir. 1988). 

Piper claims that the combined errors of allowing Dr. Pesce and Dr. 

Franks to testify resulted in an unfair trial.  However, two invalid claims 

cannot be combined to create a showing of prejudice to satisfy Strickland.  

Hall v. Luebbers, 296 F.3d 685, 692 (8th Cir. 2002)(“a habeas petitioner 

cannot build a showing of prejudice on a series of errors, none of which 

would by itself meet the prejudice test”).  “[E]ach habeas claim must 

stand or fall on its own.”  Scott v. Jones, 915 F.2d 1188, 1191 (8th Cir. 

1990).  

Piper has failed to demonstrate the kind of “gross incompetence” of 

his counsel’s handling of Drs. Pesce and Franks necessary to secure 

habeas corpus relief.  Kimmelman v. Morrison, 477 U.S. 365, 382 (1986). 
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iii. No Due Process Error Or Ineffective Assistance Of 
Counsel In Connection With The Testimony Of Tom 

Curtis 
 

In regard to witness Tom Curtis, Piper argues that the state 

violated his right to due process by not providing defense counsel with 

Curtis’ updated criminal history or any recent cooperation agreements to 

use as impeachment. 

Tom Curtis was Piper’s cellmate in the Lawrence County Jail while 

Piper awaited trial on the charge of murdering Poage.  According to 

Curtis, Piper was “a pretty noisy, big-mouth cellmate” who “made a 

number of admissions in his presence.”  HCT16 at 45/21, Appendix 053. 

Piper tried to enlist Curtis in an escape plot to kill two guards on a 

trip to the jail library and take their keys.  SENTENCING VII at 1076/19, 

1087/8-1088/24.  Piper’s plan called for Curtis to kill a male guard while 

Piper planned to kill a female guard either by strangling her from behind 

or stabbing a pencil into her throat.  SENTENCING IV at 615/20. 

Piper now claims the state violated his right to due process by not 

providing his attorneys with Curtis’ updated criminal history for use as 

impeachment.  The due process component of Piper’s Curtis claim is 

waived because he did not raise it on direct appeal.7  Hoxsie, 1997 S.D. 

119, ¶ 14, 570 N.W.2d at 382. 

                                                           
 

7 There is no doubt that the Brady rule requires the disclosure of 
impeachment evidence in the prosecutor’s possession that would assist 

the defense in cross-examining an adverse witness.  SDCL 19-19-609; 
Thompson v. Weber, 2013 SD 87, ¶ 38, 841 N.W.2d 3, 12; Brady v. 
Maryland, 373 U.S. 83, 87 (1963).  But Piper has presented no evidence 
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Again, Piper attempts to circumvent res judicata by claiming an 

ineffective “failure” of his counsel to adequately investigate whether 

Curtis’ testimony was influenced by any cooperation agreement. 

The most obvious flaw in Piper’s logic is that Curtis’ testimony at 

his resentencing in 2011 was exactly the same as his testimony at his 

initial sentencing in 2001.  HCT16 at 95/14, Appendix 053.  When 

Curtis’ earlier and later testimony is identical, it cannot be said that 

intervening events in Utah influenced him to assist the government.  

Under the circumstances, there is nothing to “impeach” with evidence of 

intervening events. 

Nor has Piper identified impeaching evidence of convictions or a 

cooperation agreement that his counsel failed to discover.  Lane, 926 

F.2d at 701; Armstrong, 534 F.3d at 868.  Piper merely speculates that 

Curtis had convictions in Utah beyond those that were known by his 

counsel and used as impeachment.  HCT16 at 50/22, 52/23, 101/24, 

Appendix 053; COL at ¶ 47.  The existence of a cooperation agreement 

with Utah authorities is equally speculative.  HCT16 at 51/23, Appendix 
                                                                                                                                                                                           

to establish that the state suppressed Curtis’ “updated” criminal records, 

or that “updated” records contained impeachment material.  HCT16 at 
51/15, Appendix 053.  Piper’s counsel conceded that he “didn’t feel like 
[the state was] hiding discovery at all” and produced no documentation 

that Curtis had been convicted of a rape charge.  HCT16 at 93/11, 
Appendix 053.  Piper’s counsel also acknowledged that the state had 

provided Curtis’ South Dakota “rap sheet.”  HCT16 at 94/23, Appendix 
053.  Consequently, it cannot be said that any “due process” error 
occurred, namely that the state possessed something impeaching that it 

failed to disclose and that the outcome of Piper’s sentencing was changed 
as a result.  Miller, 2018 SD 33 at ¶ 25, — N.W.2d at — ; Thompson, 2013 

SD 87, ¶ 42, 841 N.W.2d at 13. 
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053.   Curtis testified that he received nothing but his previously-

disclosed South Dakota plea deal, and “[n]othing whatsoever” from Utah, 

in consideration for his resentencing testimony.  SENTENCING IV at 

609/15-611/6, 635/2-5; HCT16 at 102/21, Appendix 053.  Piper’s 

counsel concede that they have no evidence of a cooperation agreement 

with Utah authorities.  HCT16 at 52/3, 216/23, Appendix 053. 

Under the circumstance, it can hardly be said that Piper’s 

counsels’ performance was objectively deficient or that Piper was 

prejudiced.  Miller, 2018 SD 33 at ¶ 25, — N.W.2d — .  Piper does not 

identify what useful evidence would have been found or how the outcome 

of his resentencing probably would have been different if only his counsel 

had dug deeper.  Lane, 926 F.2d at 701; Armstrong, 534 F.3d at 868.  

Consequently, Piper has failed to make the requisite showings of 

deficient performance and prejudice necessary to obtain Strickland relief.  

Strickland, 466 U.S. at 697. 

iv. No Due Process Error Or Ineffective Assistance Of 
Counsel In Connection With The Testimony Of Sister 

Gabrielle Crowley 
 

Piper called Sister Gabrielle Crowley to testify to Piper’s alleged 

intellectual and spiritual growth while in prison.  SENTENCING IX at 

1676-1685.  The mitigating impact of this testimony was blunted on 

cross-examination when Crowley admitted that Piper had persuaded her 

to write and deliver a letter to a female inmate in another facility in 

violation of a penitentiary policy against “prisoner-to-prisoner 
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communication.”  HCT16 at 145/14, 165/18, Appendix 053.  It turns 

out, Piper’s ostensible “spiritual growth” was just his method of 

manipulating a nun to convey a proscribed communication.  

SENTENCING IX at 1688/1. 

Piper complains that the state’s cross-examination of Sister 

Crowley violated his due process rights because there was no foundation 

for her testimony that her facilitation of a prisoner-to-prisoner 

communication violated penitentiary rules.  SENTENCING IX 1686/2-17, 

1687/7-16, 1688/6-9.   

Once again, the “due process” component of Piper’s Sister Crowley 

claim is barred by res judicata because challenges to a trial court’s 

evidentiary rulings, if not brought on direct appeal, are waived.  Hoxsie, 

1997 SD 119, ¶ 14, 570 N.W.2d at 382; Crutchfield, 2005 SD 62, ¶ 8, 697 

N.W.2d at 759.  And, again, Piper reframes his due process challenge as 

an ineffectiveness claim in an effort to circumvent his own waiver. 

First, there is no basis for Piper’s allegation that Sister Crowley’s 

testimony lacked foundation.  Sister Crowley testified that, as a result of 

training that she attended at the penitentiary in order to volunteer as a 

spiritual counselor to inmates, she learned of restrictions against 

prisoner-to-prisoner communications.  SENTENCING IX at 1685/19-

1686/7.  Indeed, the letter that Sister Crowley wrote and sent to the 

other inmate explains that she is writing on Piper’s behalf because he is 

not allowed communicate with another inmate.  SENTENCING IX at 
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1688/9.  Also, veteran Correctional Officer Keith Ditmanson testified that 

inmates are not allowed to communicate with other inmates through 

third parties.  SENTENCING VI at 1008/8-12.  The foundation for the 

rule violation was more than adequately established in the record before 

Sister Crowley testified. 

To circumvent the res judicata bar, Piper reframes the issue as 

ineffective “failure” of his counsel to investigate and verify the existence 

of the subject policy and object to questions about the policy to preserve 

the issue for appeal.  Piper has presented no evidence that the written 

policy in effect at the time would have either contradicted Sister 

Crowley’s or Ditmanson’s testimony or provided a sound basis for a 

foundational objection.  Nor has Piper shown that introduction of the 

written policy in effect at the time would probably have altered the 

outcome of his resentencing.  Hirning, 2004 SD 52 at ¶ 14, 679 N.W.2d at 

776; Bounds, 151 F.3d at 1119. 

On the contrary, Piper himself, when permitted to ask questions of 

a witness at his resentencing, admitted that “clearly inmates writing to 

one another is a violation and is not allowed.”  HCT16 at 165/18, 

Appendix 053.  Obviously, Piper’s counsel were not ineffective for failing 

to obtain a written copy of a policy just to verify that it says exactly what 

Sister Crowley, Ditmanson and Piper himself say it says. 
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d. No Unknowing Or Involuntary Plea 
 

Piper’s attack on the alleged involuntariness of his plea is 

addressed supra. 

e. No “Failure” To Preserve Prison Privileges Issue For Appeal 
 

 Piper claims ineffective assistance of appellate counsel for not 

appealing the denial of a motion for mistrial.  The motion resulted from a 

prosecutorial question about access to television that broached the limits 

of an order in limine excluding evidence or argument regarding privileges 

available to inmates serving life sentences.  SENTENCING III at 558/1-

559/23.  Piper asserts that attorney Miller was ineffective for failing to 

raise the denial of the mistrial motion on direct appeal.   

As discussed ad nauseum herein, Miller’s strategic decision to ride 

his strongest horse into the appeal arena – the plea issue – was hardly 

ineffective.  HCT16 at 217/9-15, 218/15-24, 219/17, Appendix 053.  Nor 

can Piper demonstrate prejudice from Miller’s chosen strategy.  

“Prejudicial error must be shown for a trial court to grant a motion for a 

mistrial.”  State v. Fool Bull, 2009 SD 36, ¶ 34, 766 N.W.2d 159, 167.  For 

error to be prejudicial it must “in all probability . . . produce some effect 

upon the final result and affected rights of the party assigning it.”  Fool 

Bull, 2009 SD 36 at ¶ 34, 766 N.W.2d at 167.  In the habeas corpus 

context, prejudice requires proof of a “reasonable probability that an 

appeal of this issue would have been successful and that the result of the 

appeal would thereby have been different.”  Pryor, 103 F.3d at 714. 
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Here, it cannot be credibly argued that the fleeting reference to 

television privileges would have changed the outcome of Piper’s 

resentencing trial or his direct appeal.  First, the “brief” reference to the 

potential television privileges available to lifers hardly outweighed the 

mountain of egregious aggravating evidence.  Second, the effect of the 

reference was undoubtedly nil given that jurors are already generally 

aware that inmates serving life sentences are not housed in lockdown 

24/7, deprived of the ordinary pastimes of life like socializing with other 

inmates, TV, radio, family visits and hobbies.  Indeed, it may be the very 

essence of the “moral choice” between life and death that the jury was 

tasked to make whether Piper deserved any amenities of ordinary prison 

life after the crime he committed.  Simmons v. South Carolina, 512 U.S. 

154, 172 (1994); Rhines, 1996 SD 55 at ¶ 175, 548 N.W.2d at 454. 

Given that “[p]rison life [i]s an appropriate topic of discussion when 

weighing the alternatives of life imprisonment and the death penalty,” the 

trial court did not abuse its discretion in finding no prejudicial error in a 

“brief” reference to television privileges, particularly when the evidence of 

several aggravating factors was (in Piper’s counsel’s own words) 

“overwhelming.”  Rhines, 1996 SD 55 at ¶ 175, 548 N.W.2d at 454; 

SENTENCING III at 559/11-18; HCT07 II at 35/8, Appendix 035.   

CONCLUSION 

Piper wants to withdraw his guilty plea because he wants the delay 

that would come with a new trial and a third sentencing – not because he 
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is actually innocent, and not because he stands any chance of acquittal.  

According to Bailey, a new-found desire for a trial is not grounds to 

withdraw a guilty plea.  Where, as here, guilt is beyond question, “the 

occasion for setting aside a guilty plea . . . seldom arise[s].”  Buck, 661 

F.3d at 371. 

Piper’s counsels’ advice to plead guilty was objectively reasonable 

given the “overwhelming” evidence of Piper’s guilt.  Pleading guilty in the 

hope of appearing remorseful was the only card Piper had to play.  

HCT07 I at 124/1, Appendix 001.  The fact that his cold-blooded 

demeanor and obvious insincerity tripped up his long-shot gamble for 

leniency is not grounds to grant Piper a reprieve from his guilty plea. 

Nor did Piper’s counsels’ advice cause him prejudice.  The record 

does not reflect that the sentencing misadvice caused Piper to plead 

guilty.  Piper and his counsel based the decision to plead guilty on a 

strategy decision that was not driven by mathematical odds (or a 

misapprehension thereof), but by their belief that the horror and emotion 

of the case would play worse with a lay jury than with a dispassionate 

judge. 

Given the opportunity, Briley Wayne Piper will kill again – a guard, 

a medical care provider, a counselor.  Piper must serve his death 

sentence both for the sake of justice for Allan Poage and for the sake of 

protecting Piper’s future victims.  Piper’s death sentence comports with 

statutory mandates and also serves society’s interests in justice, 
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deterrence, and carrying out its ultimate punishment with dignity.  

Accordingly, this court may, in good conscience, affirm Piper’s just and 

due death sentence. 

 Dated this 8th day of June 2018. 

Respectfully submitted, 
 

MARTY J. JACKLEY 
ATTORNEY GENERAL 
 
 

__________________________________________ 
Paul S. Swedlund 
Assistant Attorney General 
1302 East Highway 14, Suite 1 
Pierre, South Dakota 57501-8501 
Telephone: 605-773-3215 
Facsimile: 605-773-4106 
paul.swedlund@state.sd.us 
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APPELLANT’S REPLY BRIEF 

______________________ 

IN THE SUPREME COURT 

OF THE  

 

STATE OF SOUTH DAKOTA 

 

_________________________________________________________ 

 

BRILEY W. PIPER,  

 

 Applicant and Appellant,       

 

v.                                 No. 28153 

 

DOUGLAS WEBER (DARIN YOUNG),  

  Warden, South Dakota State Penitentiary, 

 

Respondent and Appellee.   

 

_________________________________________________________ 

 

 PRELIMINARY STATEMENT 

 This Reply Brief will be confined to addressing and responding to arguments in 

the State’s Appellee’s Brief (referred to as “AB”).  Any argument presented in 

Appellant’s Brief and not addressed in this Reply Brief is not intended to be waived. 

 "R" denotes the lower court's Record, as numbered in the Clerk's Index.  

Transcript references are as follows:  "ST" is the sentencing jury trial; “HT” is the habeas 

corpus hearing before the habeas trial court.  Other transcript references will be by name 

of the hearing ("Plea TR", for example) or date of the hearing.  All references will 

include the page number after the hearing designation. 
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STATEMENT OF LEGAL ISSUES  

 The Appellee’s brief begins with an exhaustive statement of the facts.  The 

Appellee’s brief ends with a threat to this Court that society cannot be protected from 

Piper.  The evidence after the murder supports otherwise, and the brief’s legal arguments 

do not change the arguments made by the Appellant in its original brief.  The harsh view 

of penology asserted by the Appellee in its conclusion is not supported by the evidence 

presented at the sentencing hearing. 

 As nearly twenty years have passed since this murder, it is appropriate to consider 

how Briley Piper has chosen to live his life since his initial death sentence was imposed 

in 2001.  Bard Woodward, Unit Manager at the South Dakota State Penitentiary (SDSP), 

testified about his relationship with Piper.  Contrary to the picture painted by the 

Appellee, Piper committed no violent rule infractions in his nine years in the SDSP.  ST: 

569.  Woodward was also not aware of any violence between Piper and other inmates.  

As a result, any argument that Piper will “kill again” is not supported by the evidence.    

Justin Falon, a counselor with Dakota Psychological Services in Sioux Falls, 

testified as to his interactions in 2006 with Piper while also in the SDSP.  Mr. Falon 

worked in the prison in a number of different roles and had a lot of experience with 

different inmates.  Based on his experience as a counselor, Mr. Falon considers Piper 

“respectful, somewhat insightful, and seemed to have this drive about life that I hadn’t 

seen before.”  ST: 1446, Lns. 11-15.  While most inmates would act out and create 

problems for the prison, his interactions with Piper were positive.  ST: 1447.  Piper is a 

“learned man,” taking advantage of every opportunity to learn new information.  ST: 

1448.  To summarize Piper in one word, it would be “teleological” – goal seeking.  ST: 
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1463, 11-15.    

Woodward believes Piper has above-average intelligence and communicates well.  

ST: 548.  While in prison, Piper received roughly twenty-two major violations in 

approximately nine years, with fifteen of those violations being in his first two years in 

prison.  ST: 564, 568.  Additional SDSP employees had similar opinions.  Ms. Veld 

testified that Piper was respectful and his rule infractions diminished over time. ST: 950.  

Mr. Fredrickson testified that Piper was never rude, combative, disrespectful or 

threatening in his encounters with Piper.  ST: 944.  

ARGUMENT 

 

 

1. Piper’s guilty pleas are invalid because they were not knowingly and   

intelligently made in violation of his Constitutional right to a jury  

trial.  

 

 Before discussing the substance of Piper’s argument, the State claims that Piper’s 

renewed motion to the criminal trial court to withdraw his plea is fatal to this habeas 

claim.  The facts are these:  In State v. Piper, 2014 S.D. 2 (Piper III), this Court ruled that 

the criminal trial court had no jurisdiction to entertain and decide Piper’s first plea-

withdrawal motion, made prior to the jury sentencing proceeding.  This Court ruled that 

its remand language in Piper v. Weber, 2009 S.D. 66 (Piper II) restricted the circuit 

court’s jurisdiction on remand.  The Piper III decision explicitly noted that this Court was 

not deciding the merits of Piper’s plea-withdrawal claim which, at the time of the Piper 

III decision, had not been decided by any court.  This habeas issue is squarely governed 

by this Court’s decision in Piper II.  Since the waiver of jury sentencing was 

constitutionally invalid, so is the guilty plea waiver. 

 At this point, Piper had a substantive issue in search of the appropriate remedy.  
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Piper then advanced his claim in both this habeas proceeding (the subject of this appeal) 

and by way of a new motion, made to the criminal court, to withdraw the plea.  The 

criminal court denied Piper’s new motion on the same procedural grounds, again ruling 

that the Piper II remand language continued to restrict its jurisdiction.  Once again, there 

was no ruling on the merits of Piper’s claim.  Piper attempted to appeal this denial, and 

this Court dismissed the appeal for lack of appellate jurisdiction (docket #27797).  This 

Court based its dismissal on State v. Kaufman, 2016 S.D. 24, 877 N.W.2d 590.  Once 

again, there was no ruling on the merits of Piper’s claim. 

 The State now argues that, in light of the above; Piper’s current habeas issue is 

barred by the res judicata doctrine.  The State claims that the plea-withdrawal litigation 

means that Piper’s habeas claim cannot be considered again.  However, there was no 

ruling on the merits ever made by the criminal circuit court or by this Court to preclude 

the habeas attempt to litigate this issue.  Both the criminal circuit court and this Court 

rested their rulings on “lack of jurisdiction” grounds.  The res judicata doctrine (as it is 

argued here by the State) does not apply, absent a final ruling on the merits in the 

previous litigation.  See Lippold v. Meade Cty. Bd. of Comm’rs., 2018 S.D. 7 ¶¶ 28-29, 

906 N.W.2d 917. 1 

The Appellee asserts Piper’s claim circumvents State v. Kaufman,  2016 S.D. 24, 

877 N.W.2d 590.  AB: 40.  This reliance is misplaced and the argument advances 

                                                 
1  As discussed in Piper’s initial brief, the res judicata doctrine has two prongs.  The 

prong discussed above, in the text, concerns relitigation of an issue which has been 

previously litigated and decided on the merits.  The second prong is that, under certain 

circumstances, an issue which could have been raised earlier, but was not, may also be 

precluded.  That prong was extensively discussed in Piper’s initial brief.  The State does 

not attempt to refute that extensive discussion, except to summarily disagree in a single 

conclusory paragraph at AB, 21-22.  The State’s appellate burden, to provide reasoned 

analysis, has not been met here.   
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inconsistent positions.  The Appellee first asserts that “the denial of a motion to withdraw 

a guilty plea after judgment is not appealable.”  However, the Appellee then goes on to 

cite State v. Goodwin, 2004 S.D. 75, ¶4, 681 N.W.2d 847, 849 and State v. Bailey, 1996 

S.D. 45, ¶11, 546 N.W.2d 387, 390-91, which are both appellate decisions based on 

appeals from motions to withdraw guilty pleas.  Other examples exist.  State v. 

Kvasnicka, 873 N.W.2d 705 (S.D. 2016); State v. Schmidt, 2012 S.D. 77, 825 N.W.2d 

77; State v. Wahle, 521 N.W.2d 134 (S.D. 1994); State v. Losieau, 266 N.W.2d 259 (S.D. 

1978).  In each case, this Court determined whether the trial court abused its discretion in 

denying a motion to withdraw a guilty plea.   

 The State also argues that “no inferior court can exercise review jurisdiction over 

a motion to withdraw a guilty plea if this court cannot.”  AB: 22.  The State suffers from 

the misconception that Piper’s habeas claim is an attempt to obtain judicial review of the 

criminal-court motion.  Such is not the case.  Piper’s habeas issue is a freestanding, 

substantive, constitutional due process claim which is not dependent in any way upon the 

criminal-court motion.  In addition, the State’s argument compares apples to oranges.  

This Court’s appellate jurisdiction, as discussed in Kaufman, is dependent upon a 

legislative grant of power, which is lacking for plea-withdrawal motions.  In contrast, a 

circuit court’s jurisdiction over habeas corpus proceedings flows, without restriction, 

from its powers as a court of original jurisdiction.  The State’s argument makes no sense 

and must be rejected. 

 Finally, an erroneous factual assertion in the State’s brief must be corrected.  At 

AB: 20, the State claims that Piper’s first habeas attorney did not challenge the guilty 

plea in that proceeding “because he ‘certainly would have lost’”.  While the State does 
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not provide a transcript page reference for that quote, it’s at HT, 204, and is taken 

completely out of context.  The discussion there had to do with whether an ineffective 

counsel challenge to the advice of Mr. Rensch and Mr. Duffy had been considered 

(regarding the construction of South Dakota’s death penalty statutes).  The quote, in other 

words, had nothing at all to do with whether or why the guilty plea was not an issue in the 

first habeas proceeding.  Mr. Miller thoroughly testified to his reasoning about this, and 

his conversations with Mr. Piper, prior to the passage quoted by the State.  The State’s 

brief leaves the reader with a false impression, which is now corrected.  

 The balance of the State’s argument on this issue addresses claims that have not 

been made, rather than the due process claim that is raised here.  The State erroneously 

treats this as governed by plea-withdrawal standards (AB: 22-24), rather than by the 

constitutional standards which govern whether a plea-based waiver is voluntary and 

intelligent.  The State then claims that any error here was attorney error (the pre-plea 

advisement by Mr. Rensch and Mr. Duffy), and then treats this issue as if it were an 

ineffective counsel claim.  All of this is beside the point, as demonstrated below. 

 If Piper’s purported waiver of his jury trial right was not made knowingly and 

intelligently, it is “void” as a violation of due process.  Boykin v. Alabama, 395 U.S. 238, 

243, 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969).  Any such purported waiver “cannot be given 

effect.”  Illinois v. Rodriguez, 497 U.S. 177, 183, 110 S.Ct. 2793, 111 L.Ed.2d 148 

(1990).  It follows that no matter what kind of discretion a plea-withdrawal judge might 

have, in the typical course of events, a court has no discretion whatsoever to enforce a 

void, unconstitutional waiver.  See State v. Bilben, 2014 S.D. 24 ¶17, 846 N.W.2d 336.  

Piper’s habeas claim is a freestanding, substantive, constitutional due process claim, 
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rather than a State-law “plea withdrawal motion” claim.  The State’s argument to the 

contrary is meritless. 

 The State’s next premise is that any error – linking a jury trial on guilt with the 

flawed jury trial on punishment – had nothing to do with the plea-taking court.  AB: 25.  

The State, however, completely ignores what the court did on this question at the time of 

the plea.  See Piper’s initial brief at 6, fn. 1, which is a complete and accurate rendition of 

the plea entry hearing on this question.   

 This Court recognized as much in Piper II, 2009 S.D. 66 at ¶17:   

“Piper's attorneys advised him that the statute did not allow for a jury trial 

on the penalty phase after a guilty plea to first degree murder. . . . The 

judge's explanation did not clearly dispel that misunderstanding.” 

 

 This Court was correct.  Piper’s attorneys told him explicitly that if he had a jury 

trial on guilt, he had to have a jury trial on sentencing.  They also told him that if he 

waived his guilt jury and pleaded guilty instead, he had to be sentenced by the judge.  We 

also know, from the plea-taking transcript, that the judge (at the beginning of the hearing, 

in Piper's presence) was told the same thing by defense counsel.  The judge, in Piper's 

presence, took a break to look into it.  When he returned to court, he ratified this advice 

by his silence -- he said nothing at all to tell Piper that this wasn't correct advice.  We also 

know that what the judge ended up telling Piper explicitly confirmed this advice -- that 

jury-sentencing waiver was a “consequence” of the plea, and that once the plea was 

entered, judge sentencing would happen next.  That's just what happened.  A plea (to the 

charges) was entered, and no further waiver of any kind took place.     

 Therefore, this is not a situation, as argued by the State, where courts cannot 

divine when a defendant may have been misadvised and cannot be expected to address it 
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or correct it in the plea colloquy.   The court knew, or should have realized, exactly what 

Piper had been told, since Piper was sitting there when the judge was told the same thing.  

After taking a break specifically to consider this, nothing was said to disabuse Piper of 

this notion.  Instead, the judge's own statements told Piper the same thing:  that a guilty 

plea to the charges would lead directly to judge sentencing, and that waiver of jury 

sentencing was a “consequence” of the guilty plea.  The judge first (by his silence) 

ratified that misadvice, then expressly affirmed it, and then acted in accordance with it.  

  “The duty to explain these rights on the record belongs to the trial court and not 

to the defendant's attorney.”  State v. Goodwin, 2004 S.D. 75 ¶14, 681 N.W.2d 847 

(citation omitted).   The court’s duty, in a case of this magnitude, is to be exercised with 

“utmost solicitude” and must include “a painstaking explanation of the rights afforded the 

accused.” (Piper’s initial brief at 13-14, citations omitted).   

 The advisement error here is not, as the State claims, on a “matter[ ] collateral to 

the requisite Boykin advisements” (AB: 27).  Rather, the defect goes directly to the kind 

of jury trial which Piper was told he had.  The right to a jury trial is not some collateral 

matter, but is instead a “constitutional protection[ ] of surpassing importance.”  Apprendi 

v. New Jersey, 530 U.S. 466, 476-77, 120 S.Ct. 2358, 147 L.Ed.2d 435 (2000).   

The very same defect which this Court (in Piper II) held to be constitutionally fatal to 

Piper’s waiver, also indelibly burdened the guilt-phase jury trial which was advised to 

Piper.  He was told of a version of his Boykin right (the Sixth Amendment right to a jury 

trial) which was unconstitutionally burdened.  Therefore, Piper's habeas claim is properly 

considered exactly as he presented it:  as a due process issue. 

 The State makes arguments which could be considered applicable to the issue 
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which Piper does actually raise.  The State claims that Piper’s choice to plead guilty was 

a part of his strategy, and not the product of the court’s misadvice regarding penalty jury 

unanimity.  The State also argues that Piper would have pleaded guilty even if he’d 

received accurate and complete advice, and thus there is no prejudice.  Neither argument 

is valid. 

 Regarding the strategy claim, the State makes a factual argument that Piper was 

not actually misled by the plea-taking court’s misstatements about unanimity, because his 

attorneys had advised him correctly.  AB: 32 n. 3.  This same argument was presented to 

this Court in Piper II, to no avail.  Instead, this Court correctly focused on what the plea-

taking court advised, at the time of the plea. 

 Judge Johnson advised of the jury function at a sentencing hearing three different 

times.  The first time (Plea TR at 18), the judge explained that the jury would “determine 

whether or not the State has proved one or more aggravating circumstances and then for 

that jury to decide whether the penalty should be life or death.  The verdict of the jury 

would have to be unanimous.”  It would be reasonable from this advisement to conclude 

that the jury's decision on punishment (“life or death”, in the court's words) “would have 

to be unanimous” either way.  Both the prosecutor and Piper's attorney promptly affirmed 

this advice, and Piper promptly said (for the only time in the entire hearing) that he did 

not understand.  What the court then told Piper transforms this reasonable interpretation 

into the only one which was possible.  (Emphasis added).   

 Court: What you need to understand is that if you have a jury instead of a judge, 

all 12 jurors must agree on the penalty. 

 

Piper then said he understood.  TR: 19.  The Court then, for the third time, misadvised 

Piper. 



 
 10 

 Court:  What is significant about what you're doing here today is that if you waive  

your right to have the jury do the sentencing, you are trading 12 lay people 

for one judge to make that call.  Do you understand that?  

 

 Piper: Yes.   

TR: 20. 

 What Piper’s lawyers may have told him before the plea hearing cannot carry the 

weight given to it by the State.  There is no authority that would allow such earlier advice 

to trump affirmative judicial misadvice during the plea advisement.  Even though “[i]t is 

assumed that legal counsel has explained the consequences of a guilty plea to a 

defendant,” that assumption cannot save a deficient advisement on the record, because 

“this Court recently said that '[t]he duty to explain these rights on the record belongs to 

the trial court and not to the defendant's attorney.’”  State v. Goodwin, 2004 S.D. 75 ¶14, 

681 N.W.2d 847 (citation omitted).   

 In any event, Piper's lawyer affirmed this erroneous advice during the hearing, 

and the erroneous advice was given twice more (and never corrected) thereafter.  When 

Piper's lawyer, in open court, is contradicting his own previous advice, Piper cannot be 

expected to believe the earlier, unofficial version from his attorneys.  This earlier advice 

cannot legally trump what happened in court.  See United States v. Wilken, 498 F.3d 

1160, 1168 (10th Cir. 2007), where the plea-taking court’s advisement contradicted the 

contents of a plea agreement’s appeal-waiver provision: 

“[L]ogic indicates that if we may rely on the sentencing court's statements 

to eliminate ambiguity prior to accepting a waiver of appellate rights, we 

must also be prepared to recognize the power of such statements to 

achieve the opposite effect.   If it is reasonable to rely upon the court's 

words for clarification, then we cannot expect a defendant to distinguish 

and disregard those statements of the court that deviate from [the 

defendant's previous understanding] – especially where, as here, neither 

the government nor defense counsel apparently noticed the error at the 
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time."  

 

 Besides the factual problems with the State’s argument, it is also legally mistaken.  

Calling Piper’s plea a strategic choice is not a substitute for a valid waiver because Piper 

was not informed.  “A defendant can hardly be said to make a strategic decision to waive 

his jury trial right if he is not aware of the nature of the right or the consequences of the 

waiver.”  United States v. Martin, 704 F.2d 267, 273 n. 5 (6th Cir. 1983).  This Court, too, 

has repeatedly held that a defendant's decision and course of action cannot be considered 

a valid waiver of fundamental constitutional rights, unless the defendant is fully aware of 

the right being waived.  State ex rel. Warner v. Jameson, 77 S.D. 340, 91 N.W.2d 743, 

745 (1958) (defendant's choice to proceed without counsel was invalid when he was not 

advised, and did not know, that he had a right to appointed counsel if indigent); State v. 

McCormick, 385 N.W.2d 121, 124 (S.D. 1986) (probation revocation defendant objected 

to due process violation, lack of advance written notice; continuance was offered and 

refused; Court held that this decision to decline a continuance was not a valid waiver of 

the right to advance notice, because defendant was unaware that his decision would 

constitute a waiver). 

 Jones v. State, 353 N.W.2d 781 (S.D. 1984) is particularly instructive.  There, 

despite the misgivings expressed by the trial court to defense counsel about his 

performance, Ms. Jones continued with her lawyer.  The State claimed that her continued 

reliance on trial counsel constituted a waiver of her right to counsel's effective assistance.  

This Court held that her decision was not a valid waiver, because she lacked the 

knowledge necessary to make it so.  Id. at 784.  Her decision could not be a sufficient 

substitute for a valid waiver.  Instead, before her “decision ... could reduce or forfeit [her] 
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entitlement to constitutional protection” (Id., quoting Cuyler v. Sullivan, 446 U.S. 335, 

344, 100 S.Ct. 1708, 64 L.Ed.2d 333 (1980)), it had to be the product of a knowing and 

intelligent waiver.  (Emphasis added). 

 In other words, the question of a voluntary, knowing and intelligent waiver of a 

fundamental constitutional right comes first.  It cannot be dispensed with merely by 

claiming that the waiver (here, the plea) is the product of a defendant’s choice.  That 

choice must first be fully informed and voluntary before it may be enforced. 

 In a related vein, the State also claims that Piper was not prejudiced by any error 

because he’d have entered his plea anyway.  The State exclusively discusses this by way 

of the “prejudice” prong of the ineffective counsel test, which is completely inapplicable 

here.  The State presented the same argument to this Court in Piper II.  This Court was 

not persuaded then, and shouldn't be today.  The State’s position is legally erroneous. 

 In United States v. Dominguez Benitez, 542 U.S. 74, 124 S.Ct. 2333, 159 L.Ed.2d 

157 (2004), the Court held that prejudice must be shown to obtain relief from a non-

Constitutional Rule 11 plea-advisement violation.  But the Court contrasted its holding 

with the different rule that is applied to the situation here (542 U.S. at 84 n. 10, citation 

omitted):   

“This is another point of contrast with the constitutional question whether 

a defendant's guilty plea was knowing and voluntary.  We have held, for 

example, that when the record of a criminal conviction obtained by guilty 

plea contains no evidence that a defendant knew of the rights he was 

putatively waiving, the conviction must be reversed . . .  We do not 

suggest that such a conviction could be saved even by overwhelming 

evidence that the defendant would have pleaded guilty regardless.” 

   

 This Court agrees.  See Bilben, supra, 2014 S.D. 24 ¶¶ 16-17 (rejecting State’s 

identical prejudice argument in context of constitutional plea defect). 
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 Piper II stands for the same proposition.  The State made this identical “no 

prejudice, he'd have pled guilty anyway” argument, and this Court reversed anyway.  In 

fact, of the scores of cases decided by this Court since Boykin which challenge the 

constitutional validity of a plea, this Court has never once even hinted that this type of 

showing of prejudice is required.   

 In the final analysis, this habeas issue is squarely governed by this Court’s 

decision in Piper II.  This Court ruled that Piper’s waiver of jury sentencing was 

constitutionally invalid.  But there was no separate waiver of jury sentencing.  The only 

decision Piper made at the plea hearing was to enter a guilty plea.  He was told that the 

jury sentencing waiver was a consequence of his plea.  He was also misadvised as to 

unanimity, in a way which unconstitutionally burdened the right to a jury trial as to guilt 

or innocence.  The very same factors which resulted in the Piper II decision also apply 

here. 

 The United States Supreme Court has noted that a plea-taking court's duty is to be 

exercised “with a caution increasing in degree as the offenses dealt with increase in 

gravity.”  Patton v. United States, 281 U.S. 276, 313, 50 S.Ct. 253, 74 L.Ed.2d 854 

(1930).  This Court has long agreed:  “When [a guilty] plea is tendered, it is received with 

the utmost caution.  . . .  The caution to be exercised on such occasions bears a direct 

proportion to the gravity of the charge.”  State v. Sewell, 69 S.D. 494, 12 NW2d 198, 199 

(1943).  “In a death penalty plea, more so than in other pleas, the trial court has the duty 

to ensure 'that the defendant truly understands the charges, the penalties, and the 

consequences of a guilty plea.’”  Piper II, 2009 S.D. 66 ¶19 (citation omitted).    

 In conclusion the waiver was not informed, and the due process claim as to 
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whether Piper entered a constitutionally sound plea is properly before this Court.  The res 

judicata doctrine does not bar the claim because no court has ruled on the substantive 

issues.  The Constitutional claim is governed by Constitutional standards which govern 

whether a plea-based waiver is voluntary and intelligent.  Nothing bars the Constitutional 

claim to be made in this habeas proceeding. 

The decision cannot be considered strategic as Piper did not make the waiver 

knowing and intelligent in the first place, with a full understanding of the legal 

consequences of the decision.  The trial court clarified Piper’s understanding, only the 

clarification was in error.  A new trial is the only appropriate remedy. 

 

2. The prosecution’s arguments made in State v. Page were inconsistent 

with the timelines argued in State v. Piper and should have been 

admitted into evidence as an admission by party opponent during the 

Piper re-sentencing.   

 

The Appellee mischaracterized Piper’s argument in its brief as Piper has never 

argued that only the initial aggressor deserved the death penalty.  AB: 43.  Instead, 

Fitzgerald argued, and this Court, gave credence to who committed the first act.  Piper 

only argues that the story remain the same as to who that person was.  AB: 22-23.    

An attorney’s arguments are not considered evidence in the normal jury trial.  An 

attorney can summarize the evidence to aid the jury, and in this manner the statements are 

not evidence.  But when statements by an attorney in one trial contradict statements made 

by the same attorney in a second trial, due process requires the jury in the subsequent trial 

learn about the previous inconsistent statements.  The statements are no longer simply 

summarizing statements; they have impeachment value and exculpatory value, with due 

process requirements necessitating their admission into the second trial.  The rules of 



 
 15 

evidence allow this statement to be introduced as an admission(s) by party opponent.    

It is incompatible for the State to argue in Page sentencing that Page and Piper 

committed the first acts (plural) of aggression, but then argue in Piper sentencing that 

Piper committed the first act (singular) of aggression.  AB: 46.  The Appellee asserts that 

even if contradictory, the exclusion of the mitigating evidence was harmless and cites 

Tafero v. Wainwright, 796 F.2d 1314, 1321 (11th Cir. 1986) for support.  Tafero, 

however, has limited precedential authority in this context because Tafero did not present 

any mitigation evidence during sentencing.  Id. at 1320.  

The Appellee asserts that the evidence in the Page case and in this case show that 

both Page and Piper “simultaneously” initiated different forms of aggression against 

Poage.  AB: 44.  This is not what was argued, however, to the juries. 

 The Appellee spent nearly twenty pages of its brief trying to inflame the passions 

of this Court with extreme gruesome facts.  Even this rendition of the facts, however, 

reveals that the county prosecutor made inconsistent statements to the jury.  The 

Appellee’s facts outline how the first act of aggression was when “Page then pulled a .22 

pistol he had stolen from Poage’s house and ordered Poage to “get the fuck on the floor, 

bitch.”  AB: 6.  This is consistent when the Lawrence County prosecutor, John Fitzgerald, 

also made this fact important by arguing the same event during the closing argument of 

Elijah Page that [Page] is the one that started the assault with pulling the gun.  App F: 

Page ST, 947-948.   

In this trial, the county prosecutor inconsistently repeated twice during cross-

examination that Piper was the first person to cause any physical violence in this case.  

ST, 1565: 8-15, ST, 1637: 9-17.  (Emphasis added).  In this case, the prosecutor argued 
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that Piper “was the one that did the first act of actual aggression to knock the victim 

unconscious.”  ST: 1807.  These statements contradict the statements made in Page’s 

sentencing trial and the factual rendition in Appellee’s brief.   

The content of the statements are important.  These inconsistent statements were 

about the timeline of the event.   AB: 43.  The Government will always be able to 

produce and introduce a timeline about what happened.  Some evidence will change, such 

as admissions by the defendant or the mitigation evidence and relevancy objections 

would be heard.  A timeline does not change based on which defendant is on trial.  The 

person who started this murder scheme did not change from 2001 to 2011, but the 

prosecutor’s characterization of what occurred did, and the two characterizations are 

incompatible.  That characterization should have been admitted to the jury.  See Smith v. 

Groose, 205 F.3d 1045, 1047 (8th Cir. 2000); United States v. Higgs, 353 F.3d 281, 326 

(4th Cir. 2003); United States v. Salerno, 937 F.2d 797, 811-812 (2d Cri. 1991); U.S. v. 

Kattar, 840 F.2d 118, 130 (1st Cir. 1988); Hoover v. State, 552 So.2d 834, 838 (Miss. 

1989).  

 

3. The deficiencies in jury selection regarding jurors Sagdalen and 

Carlin warrant a new trial under the South Dakota Constitutional 

rights to a fair trial. 

  

 The Appellee asserts that challenges to the jury selection process are barred by res 

judicita and Ross v. Oklahoma, 487 U.S. 81, 86 (1988).  AB: 55.  The reliance on Ross v. 

Oklahoma is misplaced as the South Dakota Supreme Court has never fully adopted the 

rationale in Ross, and instead ruled to the contrary.   

The only South Dakota decision to directly cite Ross did so in the dissenting 

opinion. State v. Etzkorn, 1996 SD 99, ¶22, 552 N.W.2d 824, 829-30.  Etzkorn was a 
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driving under the influence case where during jury selection, two jurors who had been 

married to alcoholics, indicated they could not be fair and impartial. 1996 at ¶¶3-4. The 

court refused to excuse the jurors for cause, so defense counsel exhausted his peremptory 

challenges to remove those two jurors and a third potential juror from the panel. Id. at ¶5.  

Chief Justice Miller, writing for the majority, considered the voir dire as a whole: 

The foregoing voir dire, as a whole, shows that both Kenney and 

Hofmeister were unable to set aside their preconceptions and presume 

Etzkorn innocent. While expression of a predetermined opinion of guilt, 

by itself, does not disqualify a juror per se, the inability to set aside such 

preconceptions and render an impartial verdict is disqualifying.  Hansen, 

407 N.W.2d at 220; Muetze, 368 N.W.2d at 585.  Here, the entire voir dire 

of both Kenney and Hofmeister clearly evinces such an inability. 

 

Id. at ¶13. 

 

The Court concluded: 

 

A defendant should not be compelled to use his peremptory challenges 

upon prospective jurors who should have been excused for cause. 

Prejudice will be presumed if a disqualified juror is left upon the jury in 

the face of a proper challenge for cause, so that defendant must either use 

one of his peremptory challenges or permit the juror to sit.  Prejudice 

results when defendant is required to, and does, exhaust all of his 

allowable peremptory challenges.  Given this settled statement of the law, 

the result of the denial of Etzhorn’s challenges for cause was clearly 

prejudicial error depriving Etzhorn of the impartial jury he is 

constitutionally and statutorily guaranteed. 

 

Id, at ¶16-18. 

 

 The South Dakota constitutional and statutory rights to a fair trial were the basis 

for the holding in Etzkorn.  State v. Verhoef, 2001 S.D. 58, 627 N.W.2d 437.  As a result, 

the case was reversed and remanded.   

Here, juror Sagdalen testified that the death sentence imposed by Judge Johnson 

should stand.  She stated “Mr. Piper needs to accept the Judge’s decision (of death) and 

that was his choice.”  ST: 76.  Next, Juror Carlin wrote on his juror questionnaire “if you 
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take a life you should be willing to give up yours!!!”  (Emphasis in questionnaire).  ST: 

1232.  These two potential jurors testified more forcefully and partially than statements 

concerning the presumption of innocence as in Etzkorn.  Instead of only initial 

impressions regarding the presumption of innocence, these statements left little doubt as 

to the conclusion these jurors would reach if they were selected to remain on the jury.  

They needed to be subject to challenges or the defense would have essentially left 

potential jurors who were both initially against the presumption of innocence and also 

against making the State prove the case beyond a reasonable doubt.  The two potential 

jurors could not follow the laws in many respects.  The defense had no choice but to use 

preemptory challenges in this case, which deprived Piper of the impartial jury as required 

by Etzkorn.   

 Subsequent cases have distinguished Etzkorn, but never overruled the decision.  

In State v. Garza, 1997 SD 54, 563 N.W.2d 406, 409, the jury was found to be impartial 

as no jurors held the firmly held belief like what occurred in Etzkorn.  Id. at ¶16;  See 

also State v. Darby, 1996 S.D. 127. 556 N.W.2d 311; State v. Verhoef, 2001 S.D. 58, 627 

N.W.2d 437; State v. Daniel, 200 S.D. 18, 606 N.W.2d 532.  As a result, while the 

federal constitutional and statutory rights have faded in this area, the constitutional and 

statutory right to an impartial jury remains strong in South Dakota.  Since all preemptory 

challenges were used, and since these two jurors were not excused for cause by the trial 

court, contrary to the rights provided by the South Dakota Constitution and statutes, a 

new trial is warranted in this case.  See SDCL 23A-20-6; SDCL 23A-20-9. 

  

4. Pursuant to State v. Rhines, juror Monteforte should have not been 

excused for cause by only expressing general purpose objections to the 

penalty.   
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The State gives mere lip service to State v. Rhines, 1996 S.D. 55, ¶41, 548 

N.W.2d 415, 430, which clearly indicates that prosecutors cannot strike jurors who 

oppose capital punishment in principle simply for expressing conscientious or religious 

scruples against capital punishment.  A “life qualified” juror can only be excused if 

his/her views on capital punishment would “prevent or substantially impair the 

performance of his duties as a juror” in accordance with instructions and oath.  Id. at ¶41, 

548 N.W.2d at 430, quoting Wainwright v. Witt, 469 U.S. 412, 424 (1985).  A “life 

qualified” juror with a conscientious objection to the penalty can be excused only if “the 

trial judge is left with the definite impression that a prospective juror would be unable to 

faithfully and impartially apply the law.”  Rhines, 1996 SD 55 at ¶51, 548 N.W.2d at 432 

quoting Wainwright, 469 U.S. at 426. 

In Gray v. Mississippi, 481 U.S. 648, 667-668, 107 S.Ct. 2045, 95 L.Ed.2d 622 

(1987), the Court held that improper exclusion of a juror qualified to serve under 

Witherspoon v. Illinois, 391 U.S. 510, 522, 88 S.Ct. 1770, 20 L.Ed.2d 776 (1968) could 

not be deemed harmless error.  Witherspoon held that a capital defendant’s right to an 

impartial jury prohibited the exclusion of prospective jurors “simply because they voice 

general objections to the death penalty or expressed conscientious or religious scruples 

against its infliction.”   

The State relies heavily on Uttecht v. Brown, 551 U.S. 1, 7 (2007) where the trial 

court struck a juror who gave “ambiguous” and “equivocal” responses to questions about 

his ability to impose a death sentence over personal objections to capital punishment.  

The State moved to strike the potential juror asserting “confusion” as the rationale.  Id. at 

2227.   The defense did not object to the removal of the potential juror.  Id.  The Court 



 
 20 

gave great deference to the trial court’s assessment of the prospective juror’s demeanor, 

and also held that there was no requirement for the defense attorney to object.  Id. at 

2229.   

Juror Manaforte is a Catholic who fits this description.  He did have reservations 

about the purpose of the death penalty but that is not the question.  The question is 

whether, as a juror, he could impose the death penalty.  Monteforte did assure the court 

that he could consider the death penalty under the right circumstances.  ST: 2097, Lns. 

12-20.  Monteforte could follow the judge’s instructions and would be capable of 

returning a sentence of either life or death.  ST: 2098, Lns. 2-14.  As a result, the removal 

of juror Manaforte violated Rhines as Monteforte could still perform the duties as a juror 

by following the jury instructions.  A new trial is warranted under both the Federal and 

State Constitution for these reasons.   

 

5. The cumulative effect of trial counsel’s ineffective assistance requires 

a new trial.     

 

The Appellee dismisses claims that trial counsel was ineffective.  Appellee asserts 

the trial counsel’s decision to call experts that eliminated the need for the State to prove 

aggravating factors was “trial strategy.”  That could be true, but it does not eliminate the 

need to examine this strategy to determine whether it was objectively reasonable.  

Further, the record does not indicate whether Piper agreed to this strategy.   

Trial counsel Van Norman seems surprised at the proposition that it was not a 

good idea to call an expert witness who relayed his client’s admissions to the aggravating 

factors.  As noted in the habeas hearing:   

 

Question: So you had a psychiatrist testify about conversations that you 



 
 21 

allowed to take place with your client where all of the aggravating 

circumstances were basically admitted by your own witness; is that 

true? 

 

Van Norman:  Yes.  And you may be pointing out a failure by me. 

 

The Court:  I’m sorry.  What? 

 

Van Norman:  He may be pointing out a failure by me if that’s how that could 

  have been twisted, because I didn’t think about that. 

 

Question:  Am I twisting it, Mr. Van Norman? 

 

Van Norman:  No, how that could be presented, John.  I’m not saying you 

are twisting it.  I can use words without impugning you.  

That isn’t what I was doing.  You’re pointing out 

something that hadn’t occurred to me that could well have 

been a failure by Mr. Stonefield and me.  I had never 

thought of that. 

 

HT, 109.  (Emphasis added).   

 

 The fact that the pros and cons of this “strategy” was never weighed by Mr. Van 

Norman lead to the conclusion that the decision was not objectively reasonable.   

 The United States Supreme Court has recently held that it is structural 

error for an attorney to admit his clients guilt without his client’s authority to do 

so.  McCoy v. Louisiana, 138 S.Ct. 53, ___ U.S. ___ (2017).  A client’s autonomy 

supersedes an attorney’s strategy with the Court noting that: 

“With individual liberty – and, in capital cases, life – at stake, it is the 

defendant’s prerogative, not counsel’s, to decide on the objective of the 

defense: to admit guilt in the hope of gaining mercy at the sentencing 

stage, or to maintain his innocence, leaving it to the State to prove his guilt 

beyond a reasonable doubt.”  

 

McCoy v. Louisiana, 138 S.Ct. 53, ___ U.S. ___ (2017).  

 

 There is no evidence that Piper agreed to this.  While Piper did plead 

guilty, he had moved to withdraw his guilty plea in 2010 prior to the re-
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sentencing in 2011.  This was a sign to counsel that Piper would not have wanted 

to admit to aggravating factors during the sentencing hearing as well.  When the 

client moved to withdraw that plea, autonomy indicated a desire to not admit to 

the offenses as alleged at the time of the sentencing trial.   

The Appellee’s brief bypasses South Dakota law and cites Eighth Circuit cases 

regarding whether a cumulative effect can show prejudice.  AB: 66.  Under South Dakota 

law, the cumulative effect of errors by the trial court may support a finding by the 

reviewing court of a denial of the constitutional right to a fair trial.  State v. Davi, 504 

N.W.2d 844, 857 (S.D. 1993); See McDowell v. Solem, 447 N.W.2d 646, 651 (S.D. 

1989) (denying prosecutorial misconduct and ineffective assistance arguments when 

considered cumulatively); State v. Perovich, 2001 S.D. 96, 632 N.W.2d.   

How trial counsel admitted aggravating factors, conducted examinations of Dr. 

Pesce and Dr. Franks, Tom Curtis, Sister Crowley and the issue about television 

privileges can be considered together to determine whether counsel was ineffective.  We 

have two experts who cross-examinations were extremely harmful because defense 

counsel did not have the time or spend the resources to prepare.  We have a jail informant 

with no investigation into whether he received additional leniency or cooperation 

agreements for testifying again.  And we have a devastating cross-examination of defense 

witness Sister Crowley, which the defense could not counter with true facts because they 

did not spend the time to determine whether a policy applied to Sister Crowley or not.  

Cumulatively, all these errors paint a clear picture of ineffective counsel attempting to get 

through a death penalty trial without adequate preparation.   
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6. Appellate counsel was ineffective by not appealing and preserving all 

issues for appeal.  

 

 Petitioner submits that if this Court denies the Petitioner the ability to withdraw 

his guilty plea, then it must be found that counsel provided ineffective assistance of 

counsel by not filing the motion when it could be filed, which would have been the only 

chance for this Court to hear the motion. 

 The Appellee argues that Appellate counsel acted correctly when he did not 

appeal certain issues.  The attorney’s discretion was applauded by the Appellee.  AB: 40.  

But this same discretion according to the Appellee forever bars Piper from being able to 

raise all potential claims for a new trial.  This is irreconcilable.  But if this Court finds the 

argument persuasive, the result is the attorney was constitutionally ineffective.    

 This Court has long held appellate counsel to the same standard of effectiveness 

as trial counsel: 

Constitutionally guaranteed representation must be “adequate and 

effective” at every critical stage of a criminal proceeding, including appeal 

and not merely “perfunctory and casual.”  Loop v. Solem, 398 N.W.2d 

140, 141 (S.D. 1986) (citing Anderson v. State, 373 N.W.2d 438 (S.D. 

1985) (overruled on other grounds)).  In reviewing the adequacy and 

effectiveness of representation, we must determine whether counsel 

exercised the “customary skills and diligence that a reasonably competent 

attorney would exercise under similar circumstances.”  Id.  The same 

standards that are applied in measuring trial counsel’s competence to 

determine alleged ineffectiveness apply in measuring appellate counsel’s 

performance.  Lykken v. Class, 1997 S.D. 29, ¶27, 561 N.W.2d 302, 309 

(citations omitted). 

 

Jones v. Class, 1998 S.D. 55, ¶25, 578 N.W.2d 154, 162. 

 

 To prevail, the petitioner must prove that “counsel’s representation fell below an 

objective standard of reasonableness” and “that such deficiency prejudiced the 

defendant.”  Rhines v. Weber, 2000 S.D. 19, ¶13, 608 N.W.2d 303, 307.   
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 In this case, if the State’s argument is correct that Piper’s motion to withdraw his 

guilty plea is barred by res judicata, Appellate counsel was ineffective by failing to 

recognize the significant barrier which could exist by failing to appeal issues.  Piper’s 

appellate counsel was appellate counsel in Cochrun v. Solem, 397 NW.2d 94 (1986), 

which held that claims that could have been presented to the Court are barred by the 

doctrine of res judicata.  As appellate counsel in Cochrun, he was fully aware of the 

potentially devastating consequences of failure to brief and argue arguments at the 

earliest opportunity, particularly in a death penalty case, to prevent a potential res 

judicata bar.  Further, the Antiterrorism & Effective Death Penalty Act of 1996 requires 

the issues to be preserved for future federal habeas corpus bar.  28 U.S.C. §§2254-2266.  

In order for these issues to be preserved for federal habeas review, every appealable issue 

must be exhausted. 

 As a result, any “strategy” to only appeal the “best” issue was not only ineffective 

in the short-term but has the potential to impact the “long-game” strategy in death penalty 

appeals.  This drastic consequence of failing to raise a claim, specifically in death penalty 

cases, requires counsel to present all possibly meritorious claims and not compare the 

strength of those claims.  Potentially barring claims that your client can make is not the 

objective reasonable role of an advocate or appellate counsel.  The advocate in these 

situations should not make the judgments and decisions about which claims should be 

raised and which claims could be forever barred.  That is the role of the Court, not the 

advocate.  What may have been a sound appellate advocacy strategy for non-capital 

appeals in the early 1980s was clearly risky post-Cochrun.   

 The logical conclusion of the Appellee’s argument is that Petitioner’s claims are 
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forever impacted by their attorney’s advice.  A decision by an attorney, with such a 

drastic remedy, cannot be considered objectively reasonable.   

 Prejudice is apparent, as not being able to argue potential meritorious claims is a 

direct hinderance on the Petitioner’s exercise of constitutional rights.  Nothing is more 

important than a viable claim to a death row inmate. 

 This injustice requires Haase v. Weber, 693 N.W.2d 668, 2005 S.D. 23 (S.D. 

2005) be applied to the facts of this case.  In Haase, the attorney determined that no 

issues, factual or legal, were meritorious to be raised in a habeas petition.  Id. at ¶2.  

Haase filed subsequent petitions which were denied before filing a third habeas 

application alleging ineffective assistance of second habeas counsel.  This Court 

recognized “the unique and troubling situation.”   Id. at ¶5.  The Court determined that no 

judge had made an independent review of the claims, and that denying the application 

would result in a fundamental injustice through no fault of his own, but, rather through 

the mistakes of prior counsel and courts.  Id.  As a result, this Court determined it was in 

the best interest of justice and judicial efficiency to remand the case back to the trial court 

for a hearing on the merits.  Id.  This is a similar unique and troubling situation this case 

should be remanded as well. 

CONCLUSION 

 Appellee’s argument does not change the fundamental assertions in this case:  The 

trial court erred in denying Piper’s motion to withdraw his plea.  Piper’s due process 

constitutional rights were violated at the plea hearing when the plea was not informed, 

and the only remedy is a new trial.  This issue has never been resolved on the merits.  

Additional due process violations are present when the State advanced inconsistent 
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arguments in the separate sentencing hearings of the multiple individuals charged with 

the same murder.  Next, trial counsel was ineffective by calling witnesses who were 

catastrophic to the Petitioner’s case, errors in jury selection and for the failure to 

investigate multiple witnesses.  If the State is correct and Piper is barred to make his 

motion for a new trial, appellate counsel was ineffective for not raising the issue at the 

proper time. 

 Piper was deprived of due process of law, the right to a fair trial, and the right to a 

jury trial, in violation of his rights under the Fifth, Sixth, and Fourteenth Amendments to 

the United States Constitution, and Article VI, Sections 2 and 7 of the South Dakota 

Constitution.  The Writ of Habeas Corpus should be issued, Piper’s death sentence should 

be vacated, and the matter remanded to the Circuit Court of Lawrence County for a jury 

trial on the merits of the case. 

 

REQUEST FOR ORAL ARGUMENT 

 

 Counsel for Briley Piper respectfully requests twenty minutes for oral argument. 

Respectfully submitted this 10th day of July, 2018. 

 

 

 

 

 __________________________ 

 Ryan Kolbeck 

 Kolbeck Law Office 
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 Sioux Falls, SD  57104 

 (605) 306-4384 

 ryan@kolbecklaw.com  

 Attorney for Appellant Briley Piper 
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