IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA
Appeal # 29929

________________________________________________________________________
SD CITIZENS FOR LIBERTY, INC.,
TONI E. WEAVER, MARCY M.
MORRISON, BRIAN T. LARSON,
AND SAMANTHA C. McCULLY,
Appellants,
v.
RAPID CITY AREA SCHOOL
DISTRICT 51-4,
Appellee.
________________________________________________________________________
APPEAL FROM THE CIRCUIT COURT
SEVENTH JUDICIAL DISTRICT
PENNINGTON COUNTY, SOUTH DAKOTA
________________________________________________________________________
THE HONORABLE CRAIG A. PFEIFLE, JUDGE
________________________________________________________________________
APPELLLANTS’ BRIEF
________________________________________________________________________
Kenneth E. Jasper
Jasper Law Office
201 Main Street, Suite 107
P.O. Box 2093
Rapid City, SD 57709-2093

Kelsey B. Parker
Bangs, McCullen, Butler, Foye &
Simmons, L.L.P.
333 West Blvd. Ste. 400
PO Box 2670
Rapid City, SD 57709-2670
_______________________________________________________________________
NOTICE OF APPEAL FILED: MARCH 3, 2022

IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA
Appeal # 29929
NOTICE OF APPEAL FILED: MARCH 3, 2022
________________________________________________________________________
TABLE OF CONTENTS
Page(s):
Table of Contents

2

Table of Cases, Statutes, and all Authorities Cited

3

Preliminary Statement

4

Jurisdictional Statement

4

Legal Issues

5-6

Statement of the Case

6-7

Statement of the Facts

7-14

Arguments and Authorities

14-28

Conclusion and Relief Sought

28

Request for Oral Argument

29

Certificate of Service

29-30

Certificate of Additional Service

30-31

Certificate of Compliance

31

Appendix Table of Contents

32-33

Appendices A through U

1-124

2

TABLE OF CASES, STATUTES, AND ALL AUTHORITIES CITED:
SOUTH DAKOTA SUPREME COURT CASES

PAGE NO.

Abata v. Pennington Cnty. Bd. of Commissioners, 2019 S.D. 39, ………………………
931 N.W.2d 714 …………………………………………………………………… …... ,26
Barnes v. Spearfish School District No. 40-2, 2006 S.D. 13, 725 N.W.2d 226 … 5,17
Cass v. Olson, 349 N.W.2d 435 (S.D. 1984) ……………………………… …6,19
Fluth v. Schoenfelder Construction, Inc., 2018 S.D.65, 917 N.W.2d 542……… .6,27
Gantvoort v. Ranschau, 2022 S.D. 22, ___ N.W.2d ___
…………….… 5,15
Godbe c. City of Rapid City, 2022 S.D.1, 969 N.W.2d 208…………………..…… 5,16
Hicks v. Gayville-Volin, 2003 S.D. 92, 668 N.W.2d 69 … … ……. …. …. …. … 6,17
In re Discipline of Russell, 2011 S.D. 17, 797 N.W.2d 77 … … … … ……….. 6,20
Jans v. State of South Dakota, Department of Public Safety, 2021 S.D. 51, …………
946 N.W.2d 749. … … …… … … …. … . …… ….. . …… .. .. .. ……………. .6,26
Martinmaas v. Englemann, 2000 S.D.85, 612 N.W.2d 600 … … …. …. … . ……26
National Bank of Dakota v. Taylor, 5 S.D. 99, 58 N.W. 297. … …. .. …… …. … . …25
Niemitalo v. Seidel, 2022 S.D. 13, 972 N.W.2d 115 ……………...…
… .. 5,16
People in Interest of M.D., 2018 S.D. 79, 920 N.W.2d 496. …. . . .. … … … .;…25
Reck v. South Dakota Board of Pardons and Paroles, 2019 S.D. 42, …………………
932 N.W.2d 135. … … … …… … … ….. .. . ….. …….. .. .. …………...6,20,22,27
Western National Mutual Insurance Company v. TSP, Inc., 2017 S.D. 72,………………
904 N.W.2d 52
…. … .. …….. …. … … ….. . …… … ……….. ……………… .24
Wuest v. Winner School Dist. 59-2, 2000 S.D. 42, 607 N.W.2d 912. … … …
6,24
SOUTH DAKOTA STATUTES
SDCL 1-25-1 …………………………… …….… …5,6,8,9,14,16,20,22,24,26,27,28
SDCL 1-25-1.1……………………………………..…………………..5,6,18,22,23,28
SDCL 1-25-2…………………………………………..…………… 5,6,9,12,14,18,27
SDCL 1-25-1.5………………………………………..……………………………6,23
SDCL 1-25-6 ………………………………………..……………………………..6,20
SDCL 1-25-1.6……………………………………………………………....6,23,24,25
SDCL 2-14-1 ……………………………………………………………… .…..…6,22
SDCL 13-8-10 ………………………………………………………… .6,10,14,21,26
SDCL 15-6-56(c) ………………………………………………………….……5,14,15

Other Authorities:
Dictionary.com…………………………………………………………….…… …. 25

3

IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

________________________________________________________________________
SD CITIZENS FOR LIBERTY, INC.,
TONI E. WEAVER, MARCY M.
MORRISON, BRIAN T. LARSON,
AND SAMANTHA C. McCULLY,
Appellants,
vs.

Appeal # 29929

RAPID CITY AREA SCHOOL
DISTRICT 51-4,
Appellee.
________________________________________________________________________

PRELIMINARY STATEMENT
Throughout this Brief, Appellants (Plaintiffs), will be referred to collectively as
Citizens, unless a specific Appellant (Plaintiff) is referred to. In that case their name:
South Dakota Citizens For Liberty, Inc. (hereinafter CFL); Weaver; Morrison; Larson; or
McCully will be used. The Appellee (Defendant) Rapid City Area School District 51-4
will be referred to as District or Board. References to the Record will be to the
Alphabetical Index page number(s) as (AI-#).
JURISDICTIONAL STATEMENT
Citizens Appeal Circuit Judge Craig A. Pfeifle’s Order granting District’s Motion
for Summary Judgment and denying Citizens’ Motion for Summary Judgment,
(Appendix A), dated January 28th, 2022 (AI-348) in accordance with SDCL 15-26A-3
(2) and (4). Notice of Appeal, Docketing Statement, and Notice of Deposit of Cash Bond,
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and Certificate of Service, were filed with the Seventh Judicial Clerk, March 3, 2022 (AI352-353, 354-356, and 357) and served on the District’s counsel on March 3, 2022 (AI358).
LEGAL ISSUES

1.

WHAT IS THE PROCEDURE FOR DECIDING SUMMARY JUDGMENT
MOTIONS SUBMITTED SIMULTANEOUSLY, AND WHAT IS THE
STANDARD FOR SUMMARY JUDGMENT?
The trial court did not specifically address these issues; it orally declined to rule
on two of their issues and orally ruled against the Citizens on one of their issues,
and granted the District’s Motion that essentially dismissed the case.
Relevant cases:

Relevant statutes:

2.

Gantvoort v. Ranschau, 2022 S.D. 22, ¶ 17, ___ N.W.2d __,
___.
Godbe, v. City of Rapid City, 2022 S.D. 1, ¶ 20, 969 N.W.2d
208, 213.
Niemitalo v. Seidel, 2022 S.D. 13, ¶ 12, 972 N.W.2d 115,
119.
SDCL 1-25-1
SDCL 1-25-2
SDCL 15-6-56(c)

IRRESPECTIVE OF THE PROVISIONS OF SDCL CHAPTER 1-25, IS
THE DISTRICT REQUIRED TO FOLLOW ITS OWN POLICIES IF
THEY REQUIRE MORE OPPORTUNITY FOR PUBLIC COMMENT?
The trial court did not rule on this issue.
Relevant cases:

Relevant statutes:

3.

Barnes v. Spearfish School District No. 40-2, 2006 S.D. 108,
¶6, 725 N.W.2d 226, 228-229
Hicks v. Gayville--Volin, 2003 SD 92, ¶10, 668 NW2d 69,
77.
SDCL 1-25-1
SDCL 1-25-1.1

DID THE DISTRICT TAKE OFFICIAL ACTION IN VIOLATION OF
SDCL 1-25-2 BY ISSUING LETTERS TO THE UNSUCESSFUL
CANDIDATES IMMEDIATELY AFTER THEIR EXECUTIVE SESSION,
BUT NOT PLACING THAT ACTION ON THE RECORD UNTIL A
MEETING FOUR DAYS LATER?
5

The trial court declined to rule on this issue.
Most relevant cases:

Cass v, Olson, 349 N.W.2d 435, 436 (S.D. 1984),
In re Discipline of Russell, 2011 S.D. 17, ¶ 41, 797 N.W.2d
77, 87.

Relevant Statutes:

SDCL 1-25-2
SDCL 1-25-6

.

4.

WHAT IS THE STANDARD OF REVIEW WHEN ONLY THE
INTERPRETATION OF A STATUTE IS AT ISSUE?
The trial court issued its decision without stating what standard was used.
Most relevant cases: Fluth v. Schoenfelder Construction, Inc., 2018 S.D. 65, ¶
12, 917 N.W.2d 542,528.
Jans v. State of South Dakota, Department of Public
Safety, 2021 S.D. 51, ¶ 18, 946 N.W.2d 749, 755.
Reck v. South Dakota Board of Pardons and Paroles, 2019
S.D. 42, ¶11, 932 N.W.2d 135,139; ¶ 15, 140; ¶ 11, 139
Wuest v. Winner School Dist.59-2, 2000 S.D. 42, ¶25, 607
N.W.2d 912, 918.
Relevant statutes:

1-25-1
1-25-1.1
1-25-1.5
1-25-1.6
2-14-1
13-8-10
STATEMENT OF THE CASE

A portion of this case requires interpretation of “regularly scheduled” official
meeting(s) in SDCL 1-25-1 after § 1-25-1 was wholesale rewritten, revised, amended,
and “clarified”—according to the Associations that proposed SB 91, (Appendix B), to
the 2019 Legislative Session. After members of the public complained to them, and
Citizens observed the District’s substantial change by denying, and not providing for,
public comment during their meetings, Citizens filed and served their Complaint for
Declaratory Judgment (AI-2) on the District on June 28, 2022. District filed their Answer
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on July 26th, 2022. District, upon request of Citizens, signed the Consent to Amend the
Complaint (AI-29) to include McCully as a Plaintiff. An Amended Complaint (AI-23)
was filed and Served on the District on August 30th, 2021. District filed and Served
Amended Answer (AI-30) on September 13th, 2021.
Counsel for both parties agreed to submit simultaneous Motions for Summary
Judgment. Motions, Statements of Undisputed Facts, and Briefs were filed December 1st,
2021 (AI-44, AI-46, AI-142, and AI-161, AI-179, AI-163). Both parties filed Responses
to the other party’s Statement of Material facts (AI-313, AI-272), and additional Briefs
(AI-319, AI-329 and AI-261, AI-339). (Appendix L, M, N, and O). The Motions
Hearing was held telephonically on January 27th, 2022 at which time Judge Pfeifle
entered his oral decision into the record (AI-359) (Appendix C). The court entered the
Order granting District’s motion for Summary Judgment and Denying Citizens’ motion
for Summary Judgment (AI-349) (Appendix A).
This appeal follows that Hearing.

STATEMENT OF FACTS
A.

The significant legislative history of open meeting laws:
South Dakota’s statutory provisions for open meetings began in 1953 with SL

193, ch 307, § 1, requiring detailed minutes of all regular and special meetings. [See
Appendix D, (Citizens’ Condensed History Of South Dakota’s Law Providing For Open
Meetings, Notice, and Public Participation), attached to CFL’s Brief in support of
Summary Judgment (AI-142) ]. This Condensed History includes all subsequent changes
relevant to the issues in this case continuing through the 2019 legislative session. (The
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following additional legislative enactments will refer to and be contained in Appendix D
unless otherwise specified.)
SL 1965, ch 269, included official meetings and required that they be open to the
public except as provided by law and required that any official action be made in an open
official meeting, whether regular or special.
SL 1980, ch 24, allowed for executive or closed meetings only when required by
the federal or state constitution, or federal or state law.
SL 1987 ch 22, provided for prior public notice for all meetings and included that
requirement for special or rescheduled meetings.
SL 1989, ch 15, §1, permitted meetings by telephone and added the requirement
for notice of telephone meetings to provide a place so the public could listen to and
participate in the proceeding. That applied to all meetings except for executive sessions. §
2, declared an emergency so the provision had immediate effect. SDCL 1-25-1 was still
one lengthy statute with these changes.
SL 1990, ch 18, §1, changed “telephone” to “teleconference” and further required
two or more places at which the public may listen to and participate in the proceeding. § 2
added the definition of “teleconference”. SDCL is still one long statute.
SL 1990, ch 19, required at least twenty-four hour prior notice to any meeting and
additionally required that notice for special and rescheduled meetings meet the notice
requirements to the extent that circumstances permit.
SL 2010, ch 9, amended SDCL 1-25-1 by dividing one paragraph into four
separate paragraphs and retained the wording that all official meetings are open to the
public except those closed by a specific law (executive sessions) and retained the
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requirement that the public may listen to and participate in teleconference meetings. Up
until now all meetings and teleconference meetings apparently had this same
requirement.
SL 2012, ch 5, and SL 2012, ch 6, clarified, but reiterated, notice requirements,
and that meetings be open to the public, except for executive sessions. Of note is in the
fourth paragraph, both provisions applying to telephonic meetings, in one place it
provides for the public to listen and participate and further below only for the public to
listen. SDCL is still one long statute with all the foregoing provisions.
SL 2013, ch 8, and ch 9, SL 2015, ch 11, and SL 2016, ch 9, §1, and § 2, SL 2016,
ch 10, §1, and § 2, added more notice requirements but kept all the foregoing provisions.
SL 2017, ch 7, §1, only added notice requirements.
SL 2018, ch 14, §1, amended SDCL 1-25-1 by adding a fifth paragraph stating:
“The chair of the public body shall reserve at every official meeting by the
public body a period for public comment, limited at the chair’s discretion,
but not so limited as to provide for no public comment.”
SDCL 1-25-1 was still one lengthy statute with all the above provisions.
SL 2019 ch 2, §1, amended SDCL 1-25-2 by adding a sixth provision for allowing
executive sessions and referred to SDCL 1-27-1.5 (8) and (17). (Appendix B is the entire
Session Law).
SL 2019, ch 3, made many changes by rewriting, revising the order, and adding
new sections to SDCL Chapter 1-25, that according to the representations made to the
State Senate Affairs Committee and House State Affairs Committee, “look complicated
but aren’t”, were to “clarify many changes over the years of difficult to understand
provisions that led to confusion”, that were the “result of lots of work by lots of people to
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bring you a bill that does nothing”, that “were not to make significant changes”, but
moved lots of stuff around. [See Appendix E (Transcript of the Senate Committee
Hearing and Appendix F (Transcript of the House Committee Hearing all attached to
Weaver’s Affidavit, AI-61].
B.

Facts specific to this case:
SDCL 13-8-10 (Appendix P) states in relevant part:
“The annual meeting shall be held on the second Monday of July unless
otherwise designated by the board at the prior regular meeting. Regular
meetings shall be on the second Monday of each month unless otherwise
designated by the board at the annual meeting.”
The District has for several years scheduled twice-a-month business meetings, as

characterized by Member Kate Thomas, and as stated by the Superintendent they were
scheduled in July at their annual meeting. [See (Appendix G Transcript of District Study
Session held June 2, 2021), attached to Weaver’s Affidavit, (AI-61), page 4. lines 8- 10,
and page 5 lines 15-19.]
Board member Kate Thomas had been a Member for six years on June 2, 2021
(Appendix G, page 6, lines 23-24) and was elected President on July 26, 2021.
(Appendix H, Compilation of agendas and meetings of the District prepared by Weaver
[Exhibit I-1 of Weaver’s Second Affidavit {AI-311}], page 4, line 37, and page 5, line 5.)
Between July 9, 2018 and approximately June 29, 2020, the District held their
normal every twice-a-month business meetings, scheduled in the previous July, in
addition to numerous Study Sessions, Retreats, one Special Session on April 24, 2019 on
a contested election, and one Special Session on October 28, 2019 on a bond issue, and
another Special Session on Zoom on June 22, 2020. Most, if not all, of these additional
meetings were scheduled on weeks other than the normal twice-a-month business
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meetings. The public was only excluded from some of these additional meetings,
specifically the Retreats, or Executive Sessions and one Study Session on April 13, 2020,
and permitted and allowed public comment at all others. (AI-311, Exhibit I-1 of Weaver’s
Second Affidavit, pages 1 through 3 inclusive.) (Exhibit I-1, [Appendix H], added
additional information on page 7 of Exhibit I, attached to Weaver’s {First} Affidavit,
AI-61.)
On July 27, 2020 a new member was elected President, Appendix H, page 3, line
30, and thereafter the public was not allowed comment at Study Sessions, Retreats,
Special Sessions, and Hybrid Sessions, (Hybrid—Sessions labeled for two purposes),
with rare exceptions. Prior to November 12, 2020 (AI-61, page 4 of Exhibit I-1) there had
not been any Hybrid Sessions and after that they became numerous. (Appendix H, AI-61,
Exhibit I-1, pages 4-5).
During the Study Session held June 2, 2021 on Zoom, Board Member Thomas
made a Motion to allow public comment, pointed out that in her opinion all these
additional meetings were regularly scheduled as she had to attend a meeting of the
District every week, irrespective of when they were scheduled. Appendix G, AI-61,
Exhibit G, page 4, lines 6-25 inclusive, and page 6 lines 18-25).
During this June 2, 2021 meeting the Superintendent informed the District’s Board
that their attorney was of the opinion that only those twice-a-month meetings scheduled
in July were regularly scheduled and only during those meetings was public comment to
be required. (Appendix G, AI-61, Exhibit G, page 5, lines 3-20). Only after a vote on
member Thomas’ Motion was public comment then allowed. Thereafter, the policy
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espoused by the Superintendent, attributed to the District’s attorney, continued by
prohibiting public comment during most of these additional meetings.
Numerous members of the public, in addition to the Plaintiff/Appellant Citizens,
voiced their concerns to CFL, and others, and thereafter CFL, Weaver, Morrison, and
Larson joined forces to initiate this lawsuit. After the lawsuit was Served and the District
Answered, McCully requested to become a party Plaintiff/Appellant, and the District
consented. AI-29.
On November 12, 2020 the District’s Board held a Study/Executive (Hybrid)
meeting. (Appendix H, AI-61, page 4, line 8 {Exhibit I-1]). During the meeting they
went into executive session to discuss replacing a Board Member that was resigning. (AI61, [Exhibit M]). The next day, November 13, 2020 the District sent letters to the
unsuccessful candidates identifying the chosen candidate; the Board President and the
Superintendent signed this letter. (AI-61, {Exhibit L}). On November 16, 2020 the
District took official action to place the selected person on the Board. (AI-61, Exhibit M).
Weaver Filed a Complaint with the Pennington County State’s Attorney, receipt
acknowledged by him, and the result of his investigation. (AI-61, [Exhibits J, K, L, M,
and N]). (Appendix I contains all these Exhibits.) Irrespective of what appears to be a
clear violation of SDCL 1-25-2, i.e. taking official action in Executive Session, the state’s
attorney did not find a violation.
District Code (Policy) BEDH (Appendix J) first paragraph reads:
“All regular and special meetings of the board will be open to the public.
At meetings a specific time period will be designated as “Open Forum” a
time limit may be set both for Individual speakers and for the length of the
Open Forum time period.”
(AI-61, [Exhibit D]). District Code BEDH-P (Appendix K) first sentence reads:

12

“The board of education encourages the public and district staff to share
their suggestions and concerns and welcomes questions about district
policy during Open Forum.”
(AI-61, Exhibit E). AI-61.
Exhibit I-1 of Weaver’s Second Affidavit (AI-311) clearly shows more than
“regular” and “special” meetings, i.e. Retreats, Study Sessions, and Hybrids, were being
held and that not all meetings, not including Executive Sessions or parts of meeting with
Executive Sessions that properly excluded the public, allowed public attendance or public
comment. A review of Exhibit I-1 of Weaver’s Second Affidavit (AI-311) will readily
demonstrate an equal or more than the 24 meetings scheduled in July are held almost
each year. At 24 or more of these additional meetings were held in a year and these are
all “regularly scheduled” as Kate Thomas stated. The Amended Complaint, AI-23, ¶ 33
makes that allegation and that is borne out by Weaver’s Second Affidavit AI-311, Exhibit
I-1, Appendix H.
The Amended Complaint, AI-23, ¶ 31 alleges “regularly scheduled official
meeting(s)” are not defined by South Dakota statutes or case law and the Amended
Answer, AI-30, ¶ 31.Admits that allegation. Citizens contend a controversy exists, AI-23,
¶ 40 and the District Admits the same, AI-30, ¶ 40. Therefore these issues were ripe for
adjudication by a Declaratory Judgment.
Citizens’ (Appellants’/Plaintiffs’) Statement of Undisputed Material Facts are
attached as Appendix L; District’s Statement of Undisputed Material Facts are attached
as Appendix M; Citizens’ Disagreement with District’s Statement of Facts are attached
as Appendix N; and District’s Response to Citizens’ Statement of Facts are attached as
Appendix O. Not all facts given or contested are relevant to the issues before this court.
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ARGUMENT AND AUTHORITIES
This case required the trial court to decide competing Motions for Summary
Judgment, SDCL 15-6-56(c), and interpretation of at least one Session Law that changed
and modified one statute into several statutes. Citizens requested a judgment that
Declaratory Judgment was a proper request for relief, and that the District: failed to
follow its own Policies; violated SDCL 1-25-2 by taking official action during an
Executive Session; that “regularly scheduled” in SDCL 1-25-1 was ambiguous; and that
legislative history was needed to determine the legislature’s intent as the plain meaning
was not clear and unambiguous. The District requested only Judgment that there was no
genuine issue of material fact as they complied with South Dakota’s Open Meetings
Laws, specifically SDCL 1-25-1 (Appendix V)..
The trial court reasoned:
“I will indicate to the parties that it’s always challenging when there is a request to
have the court direct another governmental body to handle meetings in a certain
fashion, particularly when the hallmark of that local governmental agency is local
control over those particular actions.” (Court’s statement in Motions Hearing,
Appendix C, page 18, lines 14-19),
and declined to find a violation of the Open Meetings law (Appendix C, page 19, lines
22-25). It did find and determined that the Declaratory Judgment was an appropriate
remedy in this matter (Appendix C, page 20, lines18-21)—the District has not filed a
Notice of Review and therefore that is not before this court.
In addressing the competing Motions for Summary Judgment, the court stated:
“…I believe that the statute is unambiguous. I think SDCL 13-8-10 allows the
Board to set those regularly scheduled official meetings; that those regularly
scheduled official meetings are those at which public comment is required.”
(Appendix C, page 20, lines 24-25, page 21, Lines 1-4).

14

The court continued:
“The Rapid City Area School District offers public comment at those regularly
scheduled official meetings. And other meetings, while they may be official and
require the ability for the public to have that meeting available to them for
purposes of review, are not meetings at which the Board is required to offer public
comment based on my reading of the statutes. So I’m going to grant the District’s
Motion for Summary Judgment on that particular issue.” (Appendix C, Page 21,
lines 4-12).
The court did not address whether or not the District’s Policy, BEDH, (Appendix
J, which states:
“All regular and special meetings of the board will be open to the public. At
meetings a specific time period will be designated as “Open Forum” a time limit
may be set both for Individual speakers and for the length of the Open Forum time
period.”
was violated by the District.
Citizens address these issues seriatim.

1.

THE TRIAL COURT DECIDED THE ISSUES ONE AT A TIME WHEN
THE PARTIES SUBMITTED SIMULTANEOUS MOTIONS FOR
SUMMARY JUDGMENT.
Summary judgment is appropriate if the pleadings and admissions, together with

the Affidavits, show that there is no genuine issue as to the material facts and that the
moving party is entitled to judgment as a matter of law. A disputed fact is not material
unless it would affect the outcome of the suit in accordance with the governing
substantive law, if a reasonable jury could return a verdict for the non-moving party. The
moving party has the burden of clearly demonstrating an absence of genuine issues of
material fact and that they are entitled to judgment as a matter of law. Gantvoort v.
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Ranschau, 2022 S.D. 22, ¶ 17, ___ N.W.2d ___, ___, citing SDCL 15-6-56(c) and other
cases.
Summary Judgments are reviewed de novo. Niemitalo v. Seidel, 2022 S.D. 13,
¶ 12, 972 N.W.2d 115, 119. There must be no genuine issue on the inferences to be
drawn from the facts as summary judgment is not a substitute for trial and a belief that
the non-moving party will not prevail at trial is not a appropriate basis for granting the
motion on issues not shown to be a sham, frivolous or unsubstantiated, as this court views
all reasonable inferences drawn from the facts in the light most favorable to the nonmoving party. The party challenging summary judgment must substantiate their
allegations with sufficient probative evidence that would permit a finding on more than
mere speculation, conjecture, or fantasy. Mere speculation and general assertions, without
concrete proof, are not enough to avoid summary judgment. Godbe, v. City of Rapid City,
2022 S.D. 1, ¶ 20, 969 N.W.2d 208, 213. While the trial court did not specifically say
how it arrived at its decisions, it appears to have done so one at a time as presented by the
parties or did not address them at all.
Citizens assert that the have conclusively provided by clear and convincing
evidence that the District does not follow its own Policies; violated the open meetings
law by taking an official action in Executive Session; that “regularly scheduled” as used
and applied in SDCL 1-25-1 was ambiguous; and that legislative history was necessary,
appropriate, and helpful in the interpretation of those words.

2.

IRRESPECTIVE OF THE PROVISIONS OF SDCL CHAPTER 1-25, THE
DISTRICT IS REQUIRED TO FOLLOW ITS OWN POLICIES AS THOSE
POLICIES HAVE THE FORCE AND EFFECT OF LAW.
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Citizens contend that they have unequivocally demonstrated with Weaver’s
Exhibit I-1, the compilation of District meetings from July 9, 2018 through January 11,
2022 (Appendix H), that the District violated its own Policies, BEDH (Appendix J) and
BEDH-P (Appendix K) by not allowing Open Forum, i.e. public comment at all regular
and special meetings, that were not Executive Session and therefore closed to the public,
as provided for in BEDH and further they by denying such Open Forum did not
“encourage the public…to share their suggestions and concerns and welcomed questions’
during Open Forum as specified in BEDH-P.
This court stated that their review of a school board’s decision is well established
and that:
“School boards are creatures of the [Legislature] and the judiciary may not
interfere with their decisions unless the decision is made contrary to law.
Therefore, “[a]s long as the school board is legitimately and legally exercising its
administrative powers, the courts may not interfere with nor supplant the school
board’s decision making process.” Only the legality of the decision, not the
propriety of the decision, may be reviewed by the courts. The legality of a school
board’s decision is determined by a two-prong review. First, the procedural
regularity of the decision is reviewed. This review includes whether the school
board was vested with the authority to act and whether all procedural
requirements required by law were followed. Second, the school board’s decision
is reviewed to determine whether the decision was arbitrary, capricious or an
abuse of discretion.” Barnes v. Spearfish School District No. 40-2, 2006 S.D. 108,
¶6, 725 N.W.2d 226, 228-229.
This court went on to state: “”[S]chool board policies have the force and effect of
law and must be complied with.” Hicks v. Gayville--Volin, 2003 SD 92, ¶10, 668 NW2d
69, 73.”, Barnes at ¶ 6, 229.
The District has policies, separate and apart from SDCL 1-25-1, requiring Open
Forum, a time for the public to share their suggestions and concerns and ask questions,
and to do so at all regular and special meetings. While the District began having Retreats,
Study Sessions, or Hybrid meetings on at least August 20, 2018, and continued to do so
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through January 11, 2022, (well after this lawsuit was commenced), and documented with
Appendix H, neither SDCL 1-25-1 nor Policy BEDH, contemplates meetings other than
regular or special. The District characterizes all these addition meetings as “special” even
though they are regularly scheduled essentially every other week, opposite the weeks
when regular business meetings are held. One has only to peruse Appendix H to
determine they are scheduled with the regularity of clockwork and properly noticed i/a/w
SDCL 1-25-1.1, (Appendix Q), as all meetings are required to be noticed. Whether they
are regularly scheduled as special meetings, or rescheduled meetings, all are required to
allow for Open Forum and allow public comment if their policies BEDH and BEDH-P
are to have meaning. It is relevant that SDCL 1-25-1.1 ends by stating:
“For any special or rescheduled meeting, each political subdivision shall also
comply with the public notice provisions of this section for a regular meeting to
the extend that circumstances permit. A violation of this section as a Class 2
misdemeanor.”
Citizens are not requesting that the Board or its members be charged with a crime,
they just want the District to have the court admonish them for being in violation of the
law, and require the District to take corrective action to allow public comment as
contemplated by their Policies.

3.

THE DISTRICT TOOK OFFICIAL ACTION BY ISSUING LETTERS TO
THE UNSUCESSFUL CANDIDATES IMMEDIATELY AFTER THEIR
EXECUTIVE SESSION, BEFORE PLACING THAT ACTION ON THE
RECORD UNTIL A LATER MEETING, AND IN SO DOING THEY
VIOLATED SDCL 1-25-2.
SDCL 1-25-2 (Appendix R) starts by stating that Executive or closed meetings

may be held for the sole purposes itemized into six categories. Following those categories
it provides: “However, any official action concerning such matter shall be made at an
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open official meeting.”
Without considering the appropriateness of discussing the merits of which of
several applicants is to be selected to fill a vacant Board position in Executive Session,
making the decision as to which person is being selected is clearly taking official action
by the Board. The letter Exhibit J, in Appendix I, signed by the Board President and the
Superintendent, provides proof of having made that selection during this closed meeting.
It is beyond dispute that the Board went into Executive Session on November 12, 2020 as
that is shown on Exhibit M of Appendix I. The letter, Exhibit L is dated November 13,
2020. Is was not announced to the public until the next Special Session on November 16,
2020, as shown by the official minutes published in the Rapid City Journal as shown on
Exhibit M.
The Boards action in this case, is quite the opposite of the action in Cass v, Olson,
349 N.W.2d 435, 436 (S.D. 1984), Where that Board went into Executive Session to
discuss issues and after leaving the Session and reassembling publicly, a motion was
made, and even though the public was not given and opportunity for comment, was voted
on, and became final. In Cass, supra, the issue was not one of being deprived of public
comment but rather the appropriateness of the action taken. What is relevant is to show
the proper way to take official action after, and not during, Executive Sessions.
This is apparently the “local control” the trial judge had some trepidation about in
directing another governmental body to handle meetings in a certain fashion.
Nonetheless, even though the State’s Attorney called the Board’s action in Executive
Session a “straw poll” on Exhibit N of Appendix I, official action was taken as shown by
the letter sent to the unsuccessful applicants, signed by the Board President and the

19

Superintendent. Citizens realize that prosecutors have discretion, and that such discretion
should be directed to obtaining justice, and not merely convictions. Whether or not the
state’s attorney complied with SDCL 1-25-6 (Appendix T) is not the issue. As this court
quoted the Minnesota Supreme Court in addressing the role of the prosecutor:
“We have repeatedly stated that a “prosecutor is a minister of justice whose
obligation is to guard the rights of the accused as well as to enforce the rights of
the public””. In re Discipline of Russell, 2011 S.D. 17, ¶ 41. 797 N.W.2d 77, 87.
Citizens are not interested in proceeding with a criminal proceeding but rather,
seek justice so that the right’s to provide public comment are maintained. The purpose of
open meetings is to keep public bodies doing the public’s business in the open and not
behind closed doors. A statement by this court that the proper procedure was not followed
should serve as a warning to this Board as well as other public entities and is warranted in
this case.
4.

THE STANDARD OF REVIEW WHEN ONLY THE INTERPRETATION
OF A STATUTE IS AT ISSUE HAS SEVERAL STEPS.
A.

ARE THE WORDS “REGULARLY SCHEDULED OFFICIAL
MEETING(S)” AS USED IN SDCL 1-25-1 AMBIGUOUS?

Citizens contend the words “regularly scheduled”, when used in conjunction with
official meeting(s), in SDCL 1-25-1 are ambiguous. “”In conducting statutory
interpretation, we give words their plain meaning and effect, and read statutes as a
whole.”” Reck v. South Dakota Board of Pardons and paroles, 2019 S.D. 42, ¶ 11. 932
N.W.2d 135, 139, citing other cases. However, the court in Reck, supra at ¶ 15, 140,
further states, “…an ambiguity exists “where the literal meaning of a statute leads to an
absurd or unreasonable conclusion…or when a statute is capable of being understood by
reasonably well-informed persons in either of two or more senses.”” (Emphasis added.)
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In this case, Kate Thomas, a member of the Board for six years on June 2, 2021,
and elected as Board President on July 26, 2021 as shown by Appendix H and her
statements before the Board on June 2, 2021, that she considered almost all the additional
scheduled meetings, those not scheduled in July, as regularly scheduled in that she had to
come to a meeting every Monday. She also stated Special meetings were held for special
events such as bond issues and emergencies. Appendix G, page 3, lines 17-25. She went
on to say Study Sessions aren’t special as they are regularly scheduled, every month, one
if not two,
“…[S]o I would almost define that as regular. You have your regular business
meeting where you have, ya know, money at hand, etc., claims, all of those type
of things, but you also have informational items that can be something that you
end up discussing at a study session, which is again, I would argue, a regular
meeting,” Appendix G, page 4, lines 7- 13.
Further on, during the same meeting Ms. Thomas reiterates:
“And I would respectfully disagree, because they are regularly scheduled. They
are not special meetings. They would have a special meeting attached to it and we
clearly have an example of what a special meeting is. I have never thought of
them as special meetings. I have thought of them for the last six years as merely
every Monday I’m going to have to come down to have a meeting. So I would
respectfully argue the opposite.” Appendix G, page 6, lines 18-25, page 7, line 1.
Ms. Thomas appears to be a rational, well-informed person, and as a member of
the board for Board six years or more, and now President of the Board, appears to know
what meetings are regularly scheduled and differentiates between them and actual special
meetings. She appears to agree with Citizens, having made these statements well before
this lawsuit was begun—consequently it appears that reasonable people can disagree on
the meaning of regularly scheduled official meetings, especially as applied to the District.
The District asserts that only Meetings scheduled in accordance with SDCL 13-8-10 are
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regularly scheduled. Ms. Thomas has shown other meetings are regularly and routinely
scheduled with various labels.
Citizens contend regularly scheduled means meetings scheduled in accordance
with SDCL 1-25-1.1 unless exigent circumstances make that impractical or impossible.
This is another meaning that the person in the street can relate to, as that is generally how
they become aware of scheduled meetings and not differentiate between regular and
special when not specifically denominated as special.
B.

HAVING DETERMINED THAT THE WORDS ARE AMBIGUOUS
THE NEXT STEP IS TO READ THE STATUTES AS A WHOLE.

“Words used are to be understood in their ordinary sense…” SDCL 2-14-1
(Appendix U) and Reck, supra ¶ 11, 139, as cited above, states words are to be given
their plain meaning and effect and the statutes are to be read as a whole. To do that
requires looking beyond SDCL 1-25-1 and into the legislative history, specifically Senate
Bill 91 of the 2019 Legislative Assembly, as passage of that Bill resulted in what had
been SDCL 1-25-1, being divided into new sections and rewording of SDCL 1-25-1. That
brings into play additional words previously used in the statute and retained in the
additional sections.
1.

What kinds of meetings are contemplated by Chapter 1-25?

SDCL 1-25-1, fourth paragraph contains regularly scheduled official meeting(s)
and regular meetings. The fifth paragraph contains regularly scheduled meeting.
SDCL1-25-1.1 refers to a special or rescheduled meeting twice and regular
meeting once. It requires for these special or rescheduled meeting that the notice
provision for regular meetings be complied to the extent that circumstances permit. This
suggests that regular meetings that are rescheduled and special meetings may have
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difficulty providing timely notice. This suggests to a reasonable person that an
emergency exists, therefore a special meeting is required to deal with the immediacy of
the situation. This appears to be in keeping with Ms. Thomas statement that special
meeting are for special things and not routinely scheduled—as the District does with
Retreats, Study Sessions, and Hybrid meetings.
SDCL 1-25-1.5 permits any official meeting to be held telephonically and makes
no distinction between regular and special meetings being held by telephone.
SDCL 1-25-1.6 (Appendix S) in the first sentence requires that for any official
teleconference meeting there shall be provided one or more places at which the public
may listen to and participate in the meeting. Further on it states that if less than a quorum
is present at the location of the meeting, arrangements shall be made for the public to
listen to the meeting via telephone or internet.
No one disputes that all meetings, however named, have to provide notice as
required by SDCL 1-25-1.1—sometimes, in what provides for emergencies,
circumstances may limit the notice because of exigent circumstances.
Since the statutes and Board Policy (BEDH) both list only regular and special as
identified types of meetings, the other names for meetings held by the District should be
one of those types. Special implies for a special purpose, as Ms. Thomas stated and the
fact that exigent circumstances may exist excusing full compliance with the notice
requirements supports that implication. When numerous other meetings are scheduled on
a regular basis, but called by an undefined name, they really are regular meetings. With
the degree of regularity the District schedules these other meetings, they can only be
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regularly scheduled official meetings and not Special unless specified for that purpose in
the notice and then, as Ms. Thomas stated public Comment is limited to that issue.
It is incongruous to suggest, as does the District, that meetings at which public
comment is not required would require public comment were that meeting held by
teleconference or just rescheduled.
2.

Is public participation synonymous with public comment?
Participation involves more than just being a mute observer. Only listening may

be described as mute activity. If participation is to have any significance, sharing
suggestions and concerns, and welcoming questions is how the public can interact with
the Board as contemplated by Policy BEDH-P and thereby participate.
It is reasonable to conclude that it is illogical for a meeting that is not required to
allow public participation suddenly is required to allow that just because the meeting is
held by teleconference as required by SDCL 1-25-1.6 (Appendix S). If public
participation is to have any realistic meaning it has to encompass public comment.
Reading 1-25-1 and 1-25-1.6 as a whole should lead to the conclusion that the words are
synonymous.
Dictionary.com defines participate as “to take or have a part or share, as with
others; partake; share (usually followed by in): to participate in profits; to participate in
a play. This court has resorted to dictionary definitions to determine the plain and
ordinary meaning of undefined words in a contract. Western National Mutual Insurance
Company v. TSP, Inc., 2017 S.D. 72, ¶ 14, 904 N.W.2d 52, 57.
Wuest v. Winner School Dist. 59-2, 2000 S.D. 42, ¶ 25, 607 N.W.2d 912, 918,
involved a teacher not being allowed to participate in a meeting was alleging denial of
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her due process. The court held she was not denied due process by not being allowed to
participate as nothing regarding her was discussed in the meeting. In People in Interest of
M.D., 2018 S.D. 79, ¶ 16, 920 N.W.2d 496, 501, the lack of response by someone whose
participation was solicited by DSS was at issue. There the court found the failure to
respond to the solicitation is what prevented the person from providing input in a
planning meeting. In that case participation would have involved a response to the
invitation to either do so or decline—failing to respond was considered a declination to
participate. National Bank of Dakota v. Taylor, 5 S.D. 99, 109, 58 N.W. 297, 300
involved a person that had been elected to a position, did not attend or participate in any
meeting thereafter, and therefore was not liable. All these cases indicate a degree of
activity more than just being present and listening would constitute participation.
Likewise, those parties had the opportunity to make comment but did not do so. While
not have been described as public comment in those cases, in the case a bar participation
indicates the public is to be provided the opportunity to do more than just listen—they
should be allowed to be actively involved by making public comment.
3.

Does legislative history indicate participation and public comment are
applicable to meetings other than regularly scheduled official meetings?
The legislative history having the most impact on what these words mean, and the

intent of the legislature, while lengthy, really boil down to what is the purpose of having
open meetings. Notice was one of the points repeatedly addressed with more specifics in
the notice required. Without notice, or other avenue for the public being informed, the
reality is the public won’t be able to keep themselves informed and won’t participate.
While the genesis was in 1953, it wasn’t until 1965 that meetings were required to
be open to the public and that official action could only occur in open meetings (not in
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executive sessions). 1989 added a requirement for a place for the public to listen and
participate. 1990 provided for teleconferences to have two places for the public to listen
and participate. 2010 continued the provision for Listening and participating. 2012 also
held onto that wording. It was 2018 when the words public comment were first used and a
requirement for a specific time be set aside to accomplish that. All the statutes have this
in common—do official acts in the open and allow the public to have an opportunity to
addressed their concerns to the public body, in the open, before the body.
2019 is when the words “regularly scheduled” were inserted, with no reference
being made in the proposed legislation or in the testimony before the committees to
SDCL 13-8-10. Had they wanted to add that reference they could have. Otherwise, the
law was essentially unchanged, just rearranged, and clarified, and some definitions added.
See Appendix E and Appendix F.
There is and was not any reference to restricting the public’s right to provide comment.
As all the changes, except for definitions, were in SDCL 1-25-1 before SB 91 was
passed, by consent of both houses, based on the Committee’s recommendations, all the
changes need to be construed together as they all apply to the same subject.
“Generally, when multiple statutes may apply to the same subject matter, “a court
should construe [the] statutes…in such a way as to give effect to all of the statutes
if possible.” Abata v. Pennington Cnty. Bd. of Commissioners, 2019 S.D. 39, ¶19,
931 N.W.2d 714, 721. However, “[s]tatutes of specific application take
precedence over statutes of general application.” Id. “When the question is which
of two enactments the legislature intended to apply to a particular situation, terms
of a statute relating to a particular subject will prevail over the general terms of
another statute.” Martinmaas v. Engelmann, 2000 S.D.85, ¶ 49, 612 N.W.2d 600,
611.” As cited by Jans v. State of South Dakota, the Department of Public Safety,
2021 S.D. 51, ¶ 18, 946 N.W. 2d 749, 755.
Statutory interpretation is a question of law, and in discerning the intent of the
Legislature the court examines the language used by attempting to give words their plain
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meaning and effect and in construing an ambiguous statute, the court may examine: “the
legislative history, title, and the total content of the legislation.” Fluth v. Schoenfelder
Construction, Inc., 2018 S.D. 65, ¶ 12, 917 N.W.2d 524, 528. That court continued
stating first an ambiguity was observed, as exists in this case, and then defined ambiguity
as when a stature is reasonably capable of being understood in more than one sense, or
more than one reasonable interpretation. Id., ¶ 16, 529. Further, when called upon to
construe ambiguous statutes, courts: “..may look to “the legislative history, title, and the
total content of the legislation.’”. Id., ¶ 17, 529.
Looking at the legislative history invariably should lead to the conclusion that the
legislature was convinced that there was no intent to change the law significantly. The
intent was to clarify the way things work, to make the law to be more easily read, and to
bring a Bill that “doesn’t do anything”—the representation made to both the Senate and
the House committees. There was no intent to limit the right of the public to comment—
the intent was to take the decision away from the chair and place it with the body. “The
decision by the Legislature to add language to the statute[s] does not change [the] reading
of the statute as it existed prior to the amendment.” Reck, supra ¶ 14, 140. Likewise, in
this case, adding regularly scheduled should not change the right of the public to provide
public comment as that was not the intent of the Legislature.
CONCLUSION AND RELIEF SOUGHT
Citizens have demonstrated that Policy BEDH requires public comment at all
official meetings of the District, regular or special or otherwise titled, except for
Executive Sessions or portions of meetings containing Executive Session. They have also
proven that the Board violated SDCL 1-25-2 by taking official action during an Executive
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Session. Citizens are convinced that regularly scheduled should be interpreted to mean all
meetings scheduled in accordance with SDCL 1-25-1.1 as it relates to this District and
believes it should be applicable in all cases.
Citizens respectfully request a decision stating that:
1.

The District shall provide Open Forum during all regular and special

meetings, except during Executive Sessions.
2.

The District took official action in Executive Session by selecting the

candidate announced four days later in an open meeting, as demonstrated by the
letters to the unsuccessful candidates.
3.

That regularly scheduled as used in SDCL 1-25-1 means all meetings

noticed in accordance with SDCL 1-25-1.1.
REQUEST FOR ORAL ARGUMENT
Citizens respectfully request Oral Argument as the same may provide
additional information and can answer questions this court may have that are not
answered by the Briefs of the respective parties.
Dated this 4th day of May, 2022.

JASPER LAW OFFICE

_/s/ Kenneth E. Jasper_____________
Kenneth E. Jasper
Attorney for Appellants/Citizens
201 Main Street, Suite # 107
PO Box 2093
Rapid City, SD 57709-2093
Phone:(605) 342-6565
Fax: (605) 348-3299
jasperlaw@rushmore,com
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Preliminary Statement
In this Brief, references to the Settled Record are cited as “SR”
followed by the appropriate page number. References to Appellants’
Appendix are cited as “App.” followed by the appropriate page number.
Appellants, SD Citizens for Liberty, Inc., Toni E. Weaver, Marcy M.
Morrison, Brian T. Larson, and Samantha McCully are collectively
referred to as “Appellants” or by their individual names, and Appellee,
Rapid City Area School District #51-4 is referenced as “District.”

Jurisdictional Statement
At the conclusion of a hearing on cross Motions for Summary
Judgment held on January 27, 2022, Judge Pfeifle granted District’s

Motion for Summary Judgment. The Order was filed on January 28,
2022. SR 348. Notice of Entry of the Order was filed and served on
February 1, 2022. SR 349. Appellants filed and served their Notice of

Appeal and Docketing Statement on March 3, 2022. SR 352, 354.
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Statement of the Issues
I.

Whether SDCL § 1-25-1 is plain, clear, and unambiguous?

SDCL § 1-25-1 is plain, clear, and unambiguous. The Circuit Court
correctly concluded that SDCL § 1-25-1 is unambiguous – it simply
requires that public bodies allow public comment, at a minimum, at
regularly scheduled official meetings.
Most Relevant Authorities:
SDCL § 1-25-1
SDCL § 13-8-10

State v. Rus, 2021 SD 14, 956 N.W.2d 455.
State v. Thoman, 2021 SD 10, 955 N.W.2d 759.

II.

Whether the words “regularly scheduled official meetings”
as found in SDCL 1-25-1 are ambiguous?

Although resorting to legislative history is unnecessary because
there is no ambiguity in SDCL § 1-25-1, the legislative history is
further evidence that the Legislature intended to limit public comment
to regularly scheduled official meetings. Based on the Legislature’s use
of “official meeting,” “special meeting,” and “regularly scheduled official
meeting” throughout the Code, it is clear that the Legislature knew
what it was doing when it wrote SDCL § 1-25-1.
Most Relevant Authorities:
SDCL § 1-25-1
SDCL § 13-8-10
2

Expungement of Oliver, 2012 SD 9, 810 N.W.2d 350.
In re Est. of Flaws, 2016 SD 61, 885 N.W.2d 580.

III.

Whether Appellants’ failure to request a declaration from
the Circuit Court was error?

Appellants’ single request to the Circuit Court was a declaration
that “regularly scheduled official meetings” as used in SDCL § 1-25-1
means “all official meetings.” The Circuit Court declined to re-write
SDCL § 1-25-1. Appellants did not seek a declaration on the meaning
or interpretation of any District policy. Even when asked by the Circuit
Court if there were any outstanding matters, attorney for Appellants
did not seek clarification or request a specific ruling. Appellants did
not submit proposed findings of fact, conclusions of law, or object to the
Order signed by the Circuit Court. It is not the job of the Circuit Court
to do Appellants’ work.
Most Relevant Authorities:
SDCL § 21-24-3
SDCL § 1-25-1

IV.

Whether Appellants unnecessarily sought Court
intervention, in contradiction to SDCL § 13-46-1, when an
informal resolution process was readily available?

Appellants have unnecessarily burdened the court system when
they could have simply followed District’s grievance policy (Public
3

Complaint policy), designed to remedy alleged violations of District
policy. Instead, Appellants sought to meet the District in Court and act
as champions of the community and frame this matter as a general
taxpayer suit, in direct contradiction of SDCL § 13-46-1. Knowing that
no Appellant could meet the “person aggrieved” standard found in
SDCL § 13-46-1 and knowing that the time limitation prescribed
therein had long-since lapsed, Appellants sought to circumvent the
appeal process through a Declaratory Judgment action. This Court
should deny Appellants’ invitation to broaden the scope, purpose, and
intent of SDCL § 13-46-1.
Most Relevant Authorities:
SDCL § 13-46-1

Anderson v. Kennedy, 264 N.W.2d 714 (S.D. 1978).
Murray v. Sioux Falls Bd. of Ed., 225 N.W.2d 589 (S.D. 1975).
Cuka v. Sch. Bd. of Bon Homme Sch. Dist. No. 4-2 of Bon Homme
County, 264 N.W.2d 924 (S.D. 1978).

V.

Whether the Circuit Court correctly granted District’s
Motion for Summary Judgment and Denied Plaintiffs’
Motion for Summary Judgment Simultaneously?

The Circuit Court did not err by deciding the cross motion for
summary judgment simultaneously, rather than one issue at a time.
Appellants failed to cite to any legal authority which dictates what
order a Circuit Court must address issues raised in a declaratory
4

judgment action. Failure to cite to such authority constitutes waiver of
that issue.
Most Relevant Authorities:
SDCL § 15-26A-60

Hart v. Miller, 2000 SD 53, 609 N.W.2d 138.

VI.

Whether the Circuit Court correctly declined to declare that
the District violated any open meeting law, contrary to the
findings of State’s Attorney Mark Vargo?

State’s Attorney Mark Vargo investigated Appellant Toni Weaver’s
complaint that District had violated Open Meeting laws on
November 18, 2020. State’s Attorney Mark Vargo investigated the
matter and concluded that no Open Meeting law violation had
occurred. The Circuit Court correctly declined to overturn the decision
of State’s Attorney Mark Vargo, who is charged with the responsibility
of investigating complaints of Open Meeting law violations.
Most Relevant Authorities:
SDCL § 1-25-1
SDCL § 1-25-6
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Statement of the Case
This is an appeal from the Seventh Judicial Circuit, Pennington
County, Judge Craig A. Pfeifle, presiding. Appellants filed a

Declaratory Judgment action asking the Circuit Court to re-write
SDCL § 1-25-1 and declare that “regularly scheduled official meetings”
means “official meetings.” SR 23–28; see SDCL § 1-25-12(3). Judge
Pfeifle correctly rejected Appellants’ invitation and instead, declared
that the plain, clear, and unambiguous language of SDCL § 1-25-1 only
mandates that public bodies, like school boards, hold public comment at
regularly scheduled official meetings. This Court should affirm the
Circuit Court’s grant of Summary Judgment in favor of District and
reject Appellants’ invitation to re-write and/or misread SDCL § 1-25-1.
Now, Appellants argue that the Circuit Court erred by failing to
interpret District Policy – despite failing to seek such a remedy in its

Amended Complaint.1 Id. Similarly, missing from Appellants’
Amended Complaint is a request that the Circuit Court declare that the

Appellants did not seek a declaration from the Circuit Court that there was
a violation of District Policy. SR 23–28. Indeed, the only reference to District
Policy is, “RCASD Policy BHED-P states that the Board encourages the
public to share their suggestions and concerns and welcomes questions
during “Open Forum”; “Open Forum” being the time designated for public
comment.” SR 26 at ¶28.
1
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District violated Open Meeting laws on November 20, 2020. Id. The
Circuit Court did what it was asked to do – declare the meaning of
SDCL § 1-25-1.

Statement of the Facts
1. The District’s Regularly Scheduled Meetings.
District is a school corporation, pursuant to SDCL § 13-5-15, that
provides K-12 education services to the Rapid City area. SR 184 at ¶3.
The District serves approximately 13,000 children and employs more
than 1,800 employees. SR 184-85, ¶¶3–4. The District operates under
the authority and management of the Board of Education (“Board”).
SR 184. During the school year, the Board holds both regular meetings
and special meetings (Board Retreats, Study Sessions). SR 186 at ¶10.
Regular meetings are those meetings which are scheduled at the
annual meeting each year,2 and which occur on a consistent schedule

2

As required under SDCL § 13-8-10, the Board designates the time and place
for its regularly scheduled meetings at its annual meeting. This is reflected
in the Board minutes, made available to the public on the District website.
SR 185 at ¶5. For example, the minutes detail,
DESIGNATION OF TIME AND PLACE FOR REGULAR
BOARD OF EDUCATION MEETINGS.
The Board will consider establishing a time, day(s) and place for
the regular Board of Education meetings.
7

each month. SR 185, ¶5; SR 190–207; see also SDCL §§ 1-25-1, 13-8-10.
Regularly scheduled official meetings of the Board are designated as
“regular meetings” and are scheduled on the District’s calendar
throughout the year. SR 190–207. During its regularly scheduled
meetings, the Board conducts its regular business and allows for public
comment (Open Forum), where the public can come in and speak. SR
186 at ¶8; SR 220–242.

2. District’s Special Meetings.
In addition to its regularly scheduled meetings, the Board schedules
Special Meetings throughout the year that include Study Sessions and

SDCL 13-8-10. – Meetings of Board . . . Regular meetings shall
be held on the second and fourth Monday of each month unless
otherwise designated by the Board at the annual meeting …
ADMINISTRATION’S RECOMMENDATION.
It is recommended that the Board of Education approve to
designate 5:30 p.m. as the time, second and fourth Mondays of
each month as the day(s), and the Rapid City Administration
Center is designated as the place for the regular Board of
Education Meetings. …
SR 192.
It continues, “HANSEN moved and JOHNSON seconded to approve …
Designation of Time and Place for Regular Board of Education Meetings ….”.
SR 191.
8

Board Retreats. SR 186 at ¶10. Study Sessions relate to specialized
topics which require additional consulting, research, and information
for the Board. Id. at ¶11. For example, Study Session topics have
included: reviewing/considering a 10 Point Grading Scale, Title VI –
Office of Indian Education, RCAS Consulting Agreement with AGI, and
RCAS Academic and Pathways. Id.; SR 208–215. These meetings are
currently video recorded and made available to the public online.3 The
public can attend the meetings, but the Board does not regularly
reserve time on the Agenda for public comment. SR 187 at ¶¶15, 17.
Similarly, Board Retreats include topics like Board Governance. SR
186 at ¶12; SR 216–219. Board Retreats are an opportunity for the
Board to meet and discuss the Board’s current and future work at the
District – including planning what matters will be coming before the
Board at regular meetings, what presentations are necessary for the
Board’s consideration and the public’s interest, and to communicate
with District Administration about updates, questions, and concerns.
SR 186 at ¶12; SR 216–219. Board Retreats are open to the public, but
the Board does not schedule public comment. SR 187 at ¶¶15, 17.

Board of Education 20-21 Agendas, Briefs, Minutes and Videos – Rapid City
Area Schools (rcas.org)
3
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Before formal action is taken by the Board on any matter discussed
during special meetings, the public gets an opportunity to comment at
Open Forum during a regularly scheduled meeting. SR 187 at ¶18.

3. Appellants’ Communication with the Board.
Appellants have appeared (some consistently) at regularly scheduled
Board meetings and speak during public comment. SR 220–242. In
addition, Appellants communicate their comments, concerns, and
opinions to the Board via email. SR 243–260. Appellants Marcy
Morrison and Brian Larson have children who attend school at the
District, although they live in the Meade County School District. SR
34. Appellant Toni Weaver is a registered lobbyist for Citizens for
Liberty4 but has no children that currently attend the District.5 SR 24
at ¶ 6. Appellant Samantha McCully (Toni Weaver’s daughter) is the

Citizens for Liberty, Inc., holds itself out to be a public interest corporation,
which hopes to improve “the political process, fairness, democracy, and open,
accountable government in South Dakota.” SR 46 at ¶3.
4

5

Appellant Toni Weaver has grandchildren that attend the District.
10

only Appellant who has a child attending the District, and lives within
the boundaries of the District.6 SR 35–36.

4. District Policy.
District Policy permits public comment to be limited in time and
scope at regular and special meetings, consistent with SDCL § 1-25-1.7
SR 308–310. If members of the public desire to have public comment at
special meetings, they can request that public comment be added to an
agenda.8 SR 305–307
Appellants (and the public) can file a grievance (Public Complaint) if
they believe that a District policy (including policies on public
comment) have been violated. SR 298–304. This internal grievance
procedure is intended to informally resolve issues and prevent

Appellants amended their Complaint to add Appellant Samantha McCully,
presumably because she is the only Appellant that has a child in the District,
and lives within the boundaries of the District.
6

Board Policy BEDH provides, “All regular and special meetings of the board
will be open to the public. At meetings a specific time period will be
designated as ‘Open Forum.’ A time limit may be set both for individual
speakers and for the length of the Open Forum time period.” SR 308.
7

“[C]itizen[s], groups of citizens, or organization[s]” can request that a
“matter[ ] affecting the school system” be placed on the agenda. The board,
upon majority vote, may add items to the agenda during the meeting. SR
305.
8
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unnecessary court intervention. Id. Appellants never filed a Public

Complaint alleging that the District violated its policies on public
comment. SR 369–370.

5. The Decision to file a Declaratory Judgment Action.
Instead of filing a Public Complaint pursuant to District policy or
filing an appeal pursuant to SDCL § 13-46-1,9 Appellants sought to act
as champions of the community and file a Declaratory Judgment
action, asking this Court to ignore the plain, clear, and unambiguous
language of SDCL § 1-25-1, and declare that “regularly scheduled
official meetings” means “official meetings.” SR 27–28.

9

SDCL § 13-46-1 provides,
From a decision made by any school board, or by a special committee
created under any provision of the school law relative to a school or
school district matter or in respect to any act or proceeding in which
such officer, board, or committee purports or assumes to act, an appeal
may be taken to the circuit court by any person aggrieved, or by any
party to the proceedings, or by any school district interested, within
ninety days after the rendering of such decision. Provided, however,
that all legal actions relative to bond issues must be started within
ten days.
12

6. The Circuit Court’s Decision.
In granting District’s Motion for Summary Judgment, the Circuit
Court, in its oral ruling:
1. Declined to declare that District violated Open Meeting laws
and concluded that alleged violations of Open Meeting Laws
should be brought to the State’s Attorney, then through the
South Dakota Open Meetings Commission;
2. Determined that Citizens for Liberty was not precluded from
bringing a Declaratory Judgment Action in lieu of an appeal,
pursuant to SDCL Ch. 13-46;
3. Declared that SDCL § 1-25-1 and SDCL § 13-8-10 are
unambiguous; and,
4. Concluded that the District complies which the requirements
of SDCL § 1-25-1 and SDCL § 13-8-10 by offering public
comment at regularly scheduled official meetings.
SR 376–380.

Standard of Review
This Court reviews the granting of Summary Judgment under the
de novo standard of review. Geidel v. De Smet Farm Mut. Ins. Co. of S.

Dakota, 2019 SD 20, ¶7, 926 N.W.2d 478, 481. This Court should
affirm the Circuit Court’s grant of summary judgment “when no issues
of material fact exist, and the legal questions have been correctly
decided.” Harvieux v. Progressive N. Ins. Co., 2018 SD 52, ¶9, 915
N.W.2d 697, 700. Issues of statutory interpretation are also reviewed

13

under the de novo standard. State v. Erwin, 2013 SD 35, ¶8, 831
N.W.2d 65, 67. But, “[w]hen the language in the statute is clear,
certain and unambiguous, there is no reason for construction, and the
Court’s only function is to declare the meaning of the statute as clearly
expressed.” Id.

Argument
The issues presented to the Circuit Court and at issue on appeal boil
down to one simple question: whether (or not) SDCL § 1-25-1 clearly
and unambiguously requires public comment only at “regularly
scheduled official meetings” and not at all official meetings. This
singular question was the only declaration Appellants sought from the
Circuit Court. SR 27–28. SDCL § 1-25-1 speaks for itself: “The public
body shall reserve at every regularly scheduled official meeting a period
for public comment . . . At a minimum, public comment shall be
allowed at regularly scheduled official meetings.” SDCL § 1-25-1
(emphasis added).
The Circuit Court correctly concluded that SDCL § 1-25-1 was
unambiguous, and that District complied with that statute by holding
public comment at its regularly scheduled official meetings.

14

To reverse the decision of the Circuit Court, this Court would have
to disregard its well-settled rules of statutory construction and either
add words to (“special meetings and regularly scheduled official
meetings”), or remove words (“regularly scheduled official meetings”)
from, SDCL § 1-25-1. This Court should reject Appellants’ invitation to
ignore basic rules of statutory interpretation, and simply declare the
meaning of the statute as it reads.
A. The Circuit Court correctly declared that SDCL § 1-25-1 is

clear, plain, and unambiguous.
This Court’s well-settled rules dictate that the starting point for
statutory interpretation must be the language used in the statute.

State v. Rus, 2021 SD 14, ¶13, 956 N.W.2d 455, 458. “In conducting
statutory interpretation, we give words their plain meaning and effect,
and read the statutes as a whole.” State v. Thoman, 2021 SD 10, ¶17,
955 N.W.2d 759, 767. If the words in a statute have “plain meaning
and effect, we should simply declare their meaning and not resort to
statutory construction.” Id.; Zoss v. Schaefers, 1999 SD 105, ¶6, 598
N.W.2d 550, 552. This Court “must attempt to give words their plain
meaning and effect, and read statutes as a whole, as well as
enactments relating to the same subject.” Gloe v. Union Ins. Co., 2005
SD 30, ¶ 8, 694 N.W.2d 252, 256.
15

SDCL § 1-25-1 is plain, clear, and unambiguous – public comment is
only required at “regularly scheduled official meetings.” The relevant
portion of SDCL § 1-25-1 provides,
The public body shall reserve at every regularly scheduled
official meeting a period for public comment, limited at the
public body’s discretion, but not so limited as to provide for
no public comment. At a minimum, public comment shall
be allowed at regularly scheduled official meetings which
are designated as regular meetings by statute, rule, or
ordinance.
SDCL § 1-25-1 (emphasis added).10 A school board’s regular meetings
are designated by statute in Chapter 13-8 (School Boards and School

10

The entirety of SDCL § 1-25-1 provides,
The official meetings of the state and its political subdivisions are
open to the public unless a specific law is cited by the state or the
political subdivision to close the official meeting to the public.
It is not an official meeting of one public body if its members
provide information or attend the official meeting of another public
body for which the notice requirements of § 1-25-1.1 or 1-25-1.3 have
been met. It is not an official meeting of a public body if its members
attend a press conference called by a representative of the public body.
For any event hosted by a nongovernmental entity to which a
quorum of the public body is invited and public policy may be
discussed, but the public body does not control the agenda, the political
subdivision may post a public notice of a quorum, in lieu of an agenda.
The notice of a quorum shall meet the posting requirements of § 1-251.1 or 1-25-1.3 and shall contain, at a minimum, the date, time, and
location of the event.
The public body shall reserve at every regularly scheduled official
meeting a period for public comment, limited at the public body’s
discretion, but not so limited as to provide for no public comment. At a
minimum, public comment shall be allowed at regularly scheduled
16

District Officers). SDCL § 13-8-10. Regularly scheduled official
meetings are scheduled by the school board at the annual meeting
pursuant to SDCL § 13-8-10, which provides,

Regular meetings shall be on the second Monday of each
month unless otherwise designated by the board at the
annual meeting.
....

Special meetings may be held upon call of the president or
in the president’s absence by the vice-president, or a
majority of the board members. Notice of such meeting
shall be given by the business manager to the board
members either orally or in writing in sufficient time to
permit their presence.
SDCL § 13-8-1011 (emphasis added). SDCL § 13-8-10 makes a
distinction between “regular meetings” and “special meetings.” This is

official meetings which are designated as regular meetings by statute,
rule, or ordinance.
Public comment is not required at official meetings held solely for
the purpose of an inauguration, swearing in of newly elected officials,
or presentation of an annual report to the governing body regardless of
whether or not such activity takes place at the time and place usually
reserved for a regularly scheduled meeting.
If a quorum of township supervisors, road district trustees, or
trustees for a municipality of the third class meet solely for purposes of
implementing previously publicly-adopted policy, carrying out
ministerial functions of that township, district, or municipality, or
undertaking a factual investigation of conditions related to public
safety, the meeting is not subject to the provisions of this chapter.
A violation of this section is a Class 2 misdemeanor.
11

The entirety of SDCL § 13-8-10 provides,
17

not the only place in the Code the Legislature has made the distinction
between regular and special meetings.12
Although “regularly scheduled official meeting” is not specifically
defined in Chapter 1-25, the ordinary meaning of the terms “regular”

The annual meeting shall be held on the second Monday of July
unless otherwise designated by the board at the prior regular
meeting. Regular meetings shall be on the second Monday of each
month unless otherwise designated by the board at the annual
meeting. At the annual meeting the school board shall organize by
the election of a president and a vice president from its
membership, and such officers shall serve until the next annual
meeting. The board shall designate the depository or depositories
as provided in § 13-16-15, and the custodians of all accounts; and
designate the legal newspaper to be used for publishing all official
notices and proceedings. A majority of the members of the school
board constitutes a quorum for the purpose of conducting business.
Any board action may be taken if it is approved by the majority of
the members voting.
Special meetings may be held upon call of the president or in the
president’s absence by the vice-president, or a majority of the board
members. Notice of such meeting shall be given by the business
manager to the board members either orally or in writing in
sufficient time to permit their presence.

See SDCL § 34-11A-29 (“A regular meeting of the registered voters who are
residing within the boundaries of a district shall be held in the first quarter
of each calendar year and special meetings may be called by the board of
directors at any time.”); SDCL § 9-10-8 (“The governing body of any first or
second class municipality employing a manager shall hold its regular
meetings on the first Monday of each month at such hour as may be fixed by
it. It may prescribe by ordinance the manner in which special meetings may
be called …”); SDCL § 46A-4-45 (“The board of directors shall hold regular
meetings in its office each month on a day specified in the bylaws of the
district at such time as the president shall designate and shall hold such
special meetings as may be required for proper transaction of business. . . .”).
12
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and “special” clearly indicates that the District is complying with SDCL
§ 1-25-1. When the statutes in question do not define a term, the Court
may use statutes and dictionary definitions to determine the plain and
ordinary meaning of the undefined words. Jackson v. Canyon Place

Homeowner’s Ass’n, Inc., 2007 S.D. 37, ¶11, 731 N.W.2d 210, 213.
“Regular” means “recurring, attending, or functioning at fixed, uniform,
normal intervals” or “constituted, conducted, scheduled, or done in
conformity with established or prescribed usages, rules or discipline”.

https://www.merriam-webster.com/dictionary/regular
(November 19, 2021). Conversely, “special” means “being other than
the usual” or “designed for a particular purpose or occasion.”

https://www.merriam-webster.com/dictionary/special
(November 19, 2021). The ordinary meaning of “regular” and “special”
is consistent with the descriptions of each in SDCL § 13-8-10.
Indeed, “regular” meetings are those scheduled at the Board’s
annual meeting, which occur throughout the year at a set time and
place. SDCL § 13-8-10. Conversely, “special” meetings are those
meetings scheduled by the Board President throughout the year as
needed, which serve a particular purpose. Id. They are, indeed,
special.
19

The statutes are clear – public comment is only required at regularly
scheduled official meetings. This is a “minimum” burden placed on
public bodies. SDCL § 1-25-1. There is no prohibition that prevents
public bodies from allowing public comment during other meetings
(special meetings), but it is not required. Id. Given the Legislature’s
chosen language, it is clear that it intended to require public comment

only at regularly scheduled meetings. Had the Legislature intended to
require public comment at all official meetings, it would have said so.
The Circuit Court correctly declared, and this Court should, too, that
SDCL §§ 1-25-1 and 13-8-10 are clear, plain, an unambiguous:
Then the determination comes before the Court as to the
competing Motions for Summary Judgment. In this
particular case, I think it is incumbent upon the Court to
advise the parties I believe that the statute is
unambiguous. I think SDCL 13-8-10 allows the Board to
set those regularly scheduled meetings; that those
regularly scheduled meetings are those at which public
comment is required.
SR 378–379.

1. Appellants’ requested reading of SDCL § 1-25-1 would
require this Court to re-write or misread the same.
Appellants ask this Court to read “regularly scheduled official
meetings” as used SDCL § 1-25-1 to mean “official meeting,” a term
specifically defined in Chapter 1-25. Appellants’ Brief, Pg. 28. In other
20

words, Appellants want this Court to remove the words “regularly
scheduled” from SDCL § 1-25-1. Appellants argue that the words
“regularly scheduled” are superfluous – and should be ignored.
However, a statute must “be construed so that effect is given to all its
provisions, so that no part will be inoperative or superfluous, void or
insignificant.” Kolda v. City of Yankton, 2014 SD 425, ¶18, 852 N.W.2d
425, 431. This Court must assume that statutes “mean what they say
and that legislators have said what they meant.” Gloe, 2005 SD at ¶25,
694 N.W.2d at 260.
The statutory maxim expression unius est exclusion alterius,
meaning “the expression of one thing is the exclusion of another” is
applicable here. In re Est. of Flaws, 2012 SD 3, ¶19, 811 N.W.2d 749,
753. The fact that the Legislature intentionally and expressly included
the words “regularly scheduled” indicates the Legislature’s intention
that it did not intend to require public comment at other official
meetings. Indeed, the Legislature knows how to include and exclude
specific terms in its statutes. Sanford v. Sanford, 2005 SD 34, ¶19, 694
N.W.2d 283, 289. Given the Legislature’s inclusion of the words
“regularly scheduled”, and its use and differentiation of “official
meetings”, “special meetings” and “regularly scheduled meetings”
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throughout Chapter 1-25, it is clear the Legislature knew what it was
doing when it wrote SDCL § 1-25-1. See SDCL § 1-25-12(3)(defining
“official meeting”); SDCL § 1-25-1.5 (“Any official meeting may be
conducted by teleconference…”); SDCL § 1-25-1.6 (“At any official

meeting conducted by teleconference, there shall be….”); SDCL § 1-251.1 (“Each political subdivision shall provide public notice … preceding
any official meeting….”); SDCL § 1-25-2 (“Executive or closed meetings
may be held for the purpose of…”); SDCL § 1-25-3 (“The state shall
keep detailed minutes of the proceedings of all regular or special

meetings…”); SDCL § 1-25-1 (“The public body shall reserve at every
regularly scheduled official meeting a period for public comment…”).
The Legislature meant what it said: public comment is only required
at regular meetings.

B. The words “regularly scheduled official meeting” are not
ambiguous, nor does the literal interpretation of the same
lead to an absurd or unreasonable result.
Appellants ask this Court to ignore the plain language of SDCL § 125-1 and rely on the legislative history of Chapter 1-25. To resort to
legislative history, Appellants must first establish that the language
used in the statute is ambiguous, or “its literal meaning is absurd or

22

unreasonable.”13 Expungement of Oliver, 2012 SD 9, ¶ 6, 810 N.W.2d
350, 352.
1. There is no ambiguity in the words “regularly scheduled
official meeting.”
Despite the plain, unambiguous language of the applicable statutes,
Appellants argue that the words, “regularly scheduled official meeting”
are ambiguous because an individual board member did not
understand the legal definition of a regular vs. special meeting.

Appellants’ Brief, Pg. 21–22. A misunderstanding of the applicable
statute by an individual board member does not create ambiguity.
Indeed, “[a]n ambiguity exists when a statute is reasonably capable of
being understood in more than one sense.” In re Est. of Flaws, 2016 SD
61, ¶28, 885 N.W.2d 580, 587 (quotations omitted). However, resorting
to legislative history provides further support that the Circuit Court
made the correct decision.

Appellants make no argument that the literal meaning of the words in the
statute lead to an absurd or unreasonable result.
13
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2. The Legislative History of Chapter 1-25 contradicts
Appellants’ position.
First, SDCL § 1-25-1 previously required public comment at all
official meetings. It provided, “[t]he chair of the public body shall
reserve at every official meeting by the public body a period for public
comment, limited at the chair’s discretion, but not so limited as to
provide for no public comment.” SD LEGIS 14 (2018), 2018 South
Dakota Laws Ch. 14 (HB 1172). In 2019, this requirement changed.
Senate Bill 91, provided:
The chair of the public body shall reserve at every regularly
scheduled official meeting by the public body a period for
public comment, limited at the chair’s public body’s
discretion, but not so limited as to provide for no public
comment. At a minimum, public comment shall be allowed
at regularly scheduled official meetings which are
designated as regular meetings by statute, rule, or
ordinance.
Public comment is not required at official meetings held
solely for the purpose of an inauguration, swearing in of
newly elected officials, or presentation of an annual report
to the governing body regardless of whether or not such
activity takes place at the time and place usually reserved
for a regularly scheduled meeting.
SD LEGIS 3 (2019), 2019 South Dakota Laws Ch. 3 (SB 91).

Although the language of SDCL § 1-25-1 previously comported with
Appellants’ (now erroneous) position, that is not persuasive to the
Court’s interpretation of SDCL § 1-25-1 and how it reads today. Indeed,
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the Legislature’s changes indicate a clear, explicit directive to limit
public comment requirements for public bodies.
Appellants offered transcripts from Senate State of Affairs
Committee Hearing on SB91 and House State Affairs Committee
Hearing on SB91 which, again, support the literal interpretation of the
SDCL § 1-25-1. SR 102–125. “And then the last change in Section 2 on
the Amendment, on page three of the Bill clarifies that the minimum

standards for meetings at which public comment is required, and that
is regularly-scheduled meetings, and it takes out the ceremonial types
of meetings.” SR 108. “And this clarifies, this amendment clarifies
that at a minimum, public comment is required at regularly
schedule[d] meetings … .” SR 116.
Even if SDCL § 1-25-1 were ambiguous, Appellants’ legislative
history analysis is not persuasive. Indeed, the legislative history offers
further support that public comment at “regularly scheduled official
meetings” is the minimum requirement for school boards (and other
public bodies).
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3. This Court should affirm the Circuit Court’s finding that
the District complies with SDCL §§ 1-25-1 and 13-8-10,
and only requires public comment at its regularly
scheduled meetings.
There is no factual dispute that District only requires public
comment at regularly scheduled meetings.14 SR 186 at ¶8; SR 180 at
¶5.15 Therefore, the Circuit Court correctly found that the District
complies with SDCL § 1-25-1.
The Rapid City Area School District offers public comment at those
regularly scheduled official meetings. And the other meetings, while
they may be official and require the ability for the public to have
that meeting available to them for purposes of review, are not
meetings at which the Board is required to offer public comment
based upon my reading of the statutes. So I’m going to grant the
District’s Motion for Summary Judgment on that particular issue.
SR 379.
The Circuit Court correctly declared that the words of SDCL §§ 125-1 and 13-8-10 are unambiguous – public comment is only required
at regularly scheduled official meetings – and that the District complies

At times, the District has permitted public comment at special meetings.
SR 87–91.
14

Plaintiffs did not dispute District’s Statement of Undisputed Facts, ¶5. See
SR 315–318.
15
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with statutory requirement of public comment. This Court need not
look any further.

C. Appellants’ failure to request a declaration from the Circuit
Court regarding District policy.
Appellants argue that the Circuit Court failed to address the issue of
whether (or not) District violated its policies, despite making no such
request in its Prayer for Relief. SR 23–28. Appellants make no
reference in their Amended Complaint that District violated any of its
policies. Id. Indeed, the only question before the Circuit Court was the
interpretation of a statute (SDCL § 1-25-1). See SDCL § 21-24-3. The
Circuit Court was not asked to declare the meaning of District policy.
SR 23–28. Appellants’ failure to seek such a declaration is not an error
of the Circuit Court.
When given the opportunity to raise this issue, attorney for
Appellants said nothing. The Circuit Court, after making its oral
ruling, asked attorney for Appellants if “there was anything else that
we need to address from your clients’ perspective,” attorney for
Appellants simply inquired about whether or not a written decision
would be issued. SR 379–380. Attorney for Appellants never sought a
clarification or a specific ruling from the Circuit Court as to the
meaning of any District policy. Id. Appellants never filed proposed
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findings of fact or conclusions of law, and never objected to the Order.

See SR 348. It is not the Circuit Court’s job to do the work of
Appellants.
Regardless, consistent with SDCL § 1-25-1, District Policy BEDH
provides, “All regular and special meetings of the board will be open to
the public. At meetings a specific time period will be designated as
‘Open Forum.’ A time limit may be set both for individual speakers and
for the length of the Open Forum time period.” SR 308. As permitted
by policy, the District may limit Open Forum, so much as to not allow
Open Forum at all during special meetings. SDCL § 1-25-1. This
limitation is permissible – especially where members of the community
can request that public comment (Open Forum) be added to the Board
agenda. See SR 305.
The irony of Appellants’ argument is their own failure to follow
District policy. Importantly, Appellants made no effort to file a Public

Complaint – a policy specifically designed to address alleged violations
of District policy. SR 298–307. The Public Complaint policy is
intended to resolve issues – just like the one Appellants allege here. “A
… community member, or group of individuals alleging a violation of a
District policy must file a Public Complaint and follow the procedures
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set forth herein.” SR 298 (emphasis added). Appellants made no effort
to informally resolve this matter, and instead, sought Court
intervention.
D. Appellants have unnecessarily sought Court intervention when
an informal resolution process was readily available.
Although Appellants brought a Declaratory Judgment action rather
than an appeal pursuant to SDCL § 13-46-1, the scope, purpose and
intent of the appeal process cannot be ignored. This Court’s precedent
is clear: a taxpayer’s only relief from an action of a school board is by a
statutory appeal. SDCL § 13-46-1; Anderson v. Kennedy, 264 N.W.2d
714 (S.D. 1978) (A taxpayer’s only relief from an action by a school
board is an appeal pursuant to SDCL § 13-46-1.). SDCL § 13-46-1
provides,
From a decision made by any school board, or by a special
committee created under any provision of the school law
relative to a school or school district matter or in respect to
any act or proceeding in which such officer, board, or
committee purports or assumes to act, an appeal may be
taken to the circuit court by any person aggrieved, or by
any party to the proceedings, or by any school district
interested, within ninety days after the rendering of such
decision. Provided, however, that all legal actions relative
to bond issues must be started within ten days.
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SDCL § 13-46-1 (emphasis added). A plaintiff must be able to show
that he/she was a “person aggrieved” by the Board’s decision, which
occurred in the last 90 days.
It is no wonder that Appellants sought to circumvent the appeal
process where they could not establish that any individual Appellant
was a “person aggrieved”, and they missed the statutory 90-day time
limitation. Regardless, the purpose of the exclusive remedy under
SDCL § 13-46-1 is to prevent taxpayers from dragging school board
officials to Court every time they disagree with a decision of the Board,
as Appellants have done here. Blumer v. Sch. Bd. of Beresford Indep.

Sch. Dist. No. 68 of Union County, 250 N.W.2d 282, 284-285 (S.D.
1977). This Court should decline Appellants’ invitation to broaden the
appeal procedures laid out in SDCL § 13-46-1.
1. Appellants failed to file a Declaratory Judgment action or an
appeal within the 90-day limitation period.
Notably missing from Appellants’ Amended Complaint is a date in
which they allege any Appellant was deprived of the opportunity to
speak at public comment, or a date where Appellants requested and
were denied an opportunity to have public comment at a special
meeting. SR 23–28. Appellants attempt to circumvent the exclusive
appeal process in SDCL §13-46-1 by filing a Declaratory Judgment
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action. However, Appellants cannot substitute a Declaratory Judgment
action for an appeal pursuant to SDCL § 13-46-1 because they have
missed the ninety-day jurisdictional requirement. See Murray v. Sioux

Falls Bd. of Ed., 225 N.W.2d 589, 590 (S.D. 1975) (“Nor can injunction
be used as a substitute for the appeal provided in SDCL 13-46-1.”).
Based on the Affidavit of Appellant Toni Weaver, she knew as of
July 18, 2018 (or at the latest of April 13, 2020), that the District was
not regularly including public comment at Special Meetings. SR 67 at
¶¶ 23, 24. Appellants did nothing until they filed a Declaratory

Judgment action on June 28, 2021, long after the 90-day limitation
period had lapsed. SR 2–7.
2. Appellants are not “aggrieved persons.”
This Court has repeatedly held that “aggrieved persons” are:
[O]nly such persons as might be able affirmatively to show
that they were aggrieved in the sense that by the decision
of the board they suffered the denial of some claim of right,
either of person or property, or the imposition of some
burden or obligation in their personal or individual
capacity, as distinguished from any grievance they might
suffer in their capacities as members of the body public.

Cuka v. Sch. Bd. of Bon Homme Sch. Dist. No. 4-2 of Bon Homme
County, 264 N.W.2d 924, 926 (S.D. 1978) (emphasis added). “Aggrieved
persons” must suffer some individual harm. This standard prevents
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community members from unnecessarily burdening courts every time
they disagree with a decision of the school board.
No private person or number of persons can assume to be
the champions of the community, and [on] its behalf
challenge the public officers to meet them in the courts of
justice to defend their official acts … Obviously if every
taxpayer who disagrees with any act of a school board could
appeal to the courts our administrative agencies would be
unable to function and our courts would be hopelessly
jammed with appeals.

Blumer, 250 N.W.2d at 284–285.
Instead of appealing the Board’s decision pursuant to SDCL § 13-461, Appellants are substituting the appeal process for a general taxpayer
suit – acting as (alleged) champions of the community. Appellants
write in their opening paragraph of their Amended Complaint that the
harm Appellants have allegedly suffered is suffered by “all members of
the public.” SR 23 at ¶1. In Cuka, the South Dakota Supreme Court
stated,
The repeal of SDCL 13-16-25, when combined with the judicial
definition of “person aggrieved,” has left serious questions as to
whether general taxpayer suits are allowed in South Dakota and, if
so, what the procedural requirements of such suits are. For the
reasons given below, we hold that SDCL 13-46-1 denies these
taxpayers the standing to appeal the decisions of the school board
and the proper remedy would have been to seek an injunction or a
writ of prohibition.
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Cuka, 264 N.W.2d at 926. Instead of instituting this action and costing
the District (and taxpayers) attorney’s fees, Appellants could have
simply filed a Public Complaint with the District. Unnecessarily
burdening the Courts with issues like this is the precise reason the
Legislature adopted the “aggrieved person” standard in SDCL §
13-46-1.
This Court should not expand the clear parameters set forth in
SDCL § 13-46-1.
E. The Circuit Court correctly granted District’s Motion for
Summary Judgment and Denied Plaintiff’s Motion for Summary
Judgment simultaneously.
It appears that Appellants are arguing that the Circuit Court erred
by deciding issues before the Court one at a time, rather than
simultaneously. Appellants’ Brief, Pgs. 15–16. For legal support of this
argument, Appellants cite to general legal authority on the summary
judgment standard. Id. Appellants failed to cite to any legal authority
which dictates what order a Circuit Court must address issues raised in
a declaratory judgment action. Failure to cite to such authority
constitutes waiver of that issue. SDCL § 15-26A-60; Hart v. Miller, 2000
SD 53, ¶45, 609 N.W.2d 138, 149.
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The parties agreed that the issues raised in Appellants’ Amended

Complaint could be addressed most efficiently and appropriately with
cross motions for summary judgment. The Circuit Court entered an

Order on January 28, 2022, which read, “This matter came before the
Court on the parties’ cross Motions for Summary Judgment …
ORDERED that the Defendant’s Motion for Summary Judgment is
granted and that the Plaintiff’s Motion for Summary Judgment is
denied for the reasons stated in the Court’s oral ruling at the hearing.”
SR 348. The Circuit Court made no error it is order of rulings.
F. The Circuit Court correctly denied Appellants’ invitation to

declare that the District violated any open meeting laws,
contrary to the finding of State’s Attorney Mark Vargo.
Again, notably missing from Appellants’ Prayer for Relief is a
request from the Circuit Court that it declare that the District violated
open meeting laws. SR 23–28. The Circuit Court correctly said,
Let me first comment on that specter that has been raised
surrounding an allegation that there has been perhaps int
eh past and then declaration moving forward concerning
surrounding open meeting violations. First, I don’t think
that the Declaratory Judgment statutes are the
appropriate remedy for purposes of allegations of directions
concerning open meetings. I mean, the statutes are clear.
There are certain meetings that are required to be open
and there are certain reports – or references that need to be
made, I should say, as it relates to open meetings. In this
particular case, to the extent that the plaintiffs are
requesting that the Court declare a violation of South
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Dakota Open Meeting Law, I’m going to decline to do that.
The statutory procedure is clear that needs to proceed
through the office of the State’s Attorney and then through
the South Dakota Open Meetings Commission. It is not
appropriate, nor do I have the capability sitting as this
Court to make those findings at this particular point in
time. So to the extent that is being requested, that request
for declaration will be denied.
SR 378–379. As detailed by the Circuit Court, Appellants ignore the
plain language and proper procedure found in Chapter 1-25 regarding
alleged Open Meeting violations, and instead seek Court intervention.

See Chapter 1-25. Citizens who believe a public body has violated open
meeting laws may file a complaint with the State’s Attorney. SDCL §
1-25-6. The State’s Attorney may: 1) prosecute the complaint; 2)
determine that there is no merit to prosecuting the complaint; or 3)
send the complaint to the South Dakota Open Meetings Commission for
further action. Id.
On November 18, 2020, State’s Attorney Mark Vargo, responded to
an email from Appellant Toni Weaver regarding an alleged violation of
open meeting laws. SR 92. State’s Attorney Mark Vargo instructed
Appellant Toni Weaver on the correct procedure she should follow if she
desired to file a formal complaint. (SDCL § 1-25-6). Id. He explained
to Appellant Toni Weaver,
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Please keep in mind that I do not have the authority to
instruct other elected public officials how to conduct their
business. The authority the law grants me is clearly laid
out in statute. I have the authority to receive complaints,
investigate and either prosecute offenders or refer cases to
the South Dakota Open Meetings Commission.

Id. Subsequently, Toni Weaver filed a formal complaint, which was
investigated by the State’s Attorney’s office. SR 97–98. On
February 10, 2021, State’s Attorney Mark Vargo concluded, “I have

determined there was no open meetings violation by the Rapid City
Area School Board during the executive session they held on November
12, 2020.” SR 97–98 (emphasis added). Seemingly displeased with this
decision, Appellants sought a declaration from the Circuit Court that
was contrary to the State’s Attorney’s decision. The Circuit Court did
not err when it declined to replace its opinion with the authorities
actually tasked with the investigation/determination. The record is
clear: the authority tasked with investigating and making
determinations on open meeting violations determined that the District
did not violate open meeting laws in November of 2020. SR 97–98.

Conclusion
The Circuit Court correctly found that SDCL § 1-25-1 is
unambiguous – that public comment is only required at regularly
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scheduled official meetings – and that the District complies with that
statute. This Court should affirm the decision of the Circuit Court.
Respectfully submitted this 5th day of July, 2022.
BANGS, MCCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.
BY: /s/ Kelsey B. Parker
Kelsey B. Parker
333 West Blvd., Ste. 400
P.O. Box 2670
Rapid City, SD 57709-2670
Phone: (605) 343-1040
kparker@bangsmccullen.com
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IN CIRCUIT COURT

STATE OF SOUTH DAKOTA )
: SS
COUNTY OF HUGHES
)

SIXTH JUDICIAL CIRCUIT

32CIV21-000065

SOUTH DAKOTA LIFE & HEALTH
INSURANCE GUARANTY ASSOCIATION,
Appellant,
vs.

APPELLANT’S BRIEF

SOUTH DAKOTA BANKERS BENEFIT
PLAN TRUST,
Appellee.

Appellant, South Dakota Life & Health Insurance Guaranty Association (the
“Association”), by and through its counsel of record, hereby submits the following Appellant’s
Brief.
PRELIMINARY STATEMENT
Citations to the administrative record will be designated as “AR.,” followed by the page
number assigned by the South Dakota Department of Labor, Division of Insurance (the
“Division”), in its indices. Citations to the Appendix of this Brief will be denoted as “AppellantAppx.,” followed by the corresponding page number(s). A copy of the parties’ Amended
Stipulation as to Facts and Record is included in the Appendix of this Brief. For clarity, the
parties’ factual stipulations will be referred to as “Stipulation,” followed by the corresponding
paragraph number(s), and the parties’ record stipulations will be referred to as “Record,”
followed by the corresponding record/exhibit letter(s).
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Appellant-Appx. 6. The OHE’s decision is backward: The Trust was already liable (and,
according to the Plan of Operation, it “remained liable”) for assessments related to the Penn
Treaty Liquidation prior the passage of Senate Bill 37, and so Senate Bill 37 could not
retroactively terminate that pre-existing (and “remaining”) liability.
The OHE’s decision is also doubly problematic. The OHE’s decision retroactively
nullified the Trust’s liability for assessments made related to the Penn Treaty Liquidation. At the
same time, the OHE effectively and retroactively shifted the Trust’s share of the financial burden
that arose while it was undeniably a member of the Association onto all of the Association’s
other members. The OHE’s application of Senate Bill 37 in this fashion would alter the pre
enactment legal status and obligations of the Association and all of its members, not just those of
the Trust. Such a change would clearly be substantive, rather than merely procedural. Sopko v. C
& R Transfer Co., Inc., 2003 S.D. 69,1} 15, 665 N.W.2d 94, 98-99 (concluding pre-enactment
liabilities cannot be altered by subsequent changes in the law because doing so “would constitute
a clear violation of the prohibition against giving statutes which control substantive rights
retroactive effect”); see also 82 C.J.S. Statutes § 574 (“Thus, a retrospective statute is one which
gives to preenactment conduct a different legal effect from what it would have had without the
passage of the statute”), Thus, Senate Bill 37 did not, and could not, extinguish the Trust’s
liability to the Association for assessments related to the Penn Treaty Liquidation, and the OHE
erred when it concluded otherwise.
D.

The Trust Can Participate as a Member in the Association

Finally, although this point would not abrogate the Trust’s liability for the Assessments
and to some extent it is tethered to the OHE’s discussion of ERISA, infra, the OHE also erred
when it found the Trust “could not be a member of the Association pursuant to state law” after
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Senate Bill 37 took effect. Appellant-Appx. 4. This is so, according to the OHE, because SDCL
58-29C-48(12)-the statute defining “member insurer’-and SDCL 58-29C-46.B(2)(d)(i), a statute
defining the protective scope of the Act, suggest an entity like the Trust cannot be a member of
the Association. However, those two statutes were both adopted in 2003 and have remained as
written aside from immaterial changes, see S.D. Sess. Laws 2003 ch. 252, §§ 3, 5, whereas, as
noted above, the version of SDCL 58-18-88 which required the Trust to be a member of the
Association was adopted in 2005. S.D. Sess. Laws 2005 Ch. 272, § 2. Again, the latter-in-time
statute controls, Peterson, 2001 S.D. 126, at f 29, and SDCL 58-18-88(6) effectively repealed
the earlier, inconsistent provisions in these earlier statutes.
While Senate Bill 37 later repealed the language in SDCL 58-18-88 which required the
Trust to be a member of the Association, that did not revive the previously repealed provisions in
SDCL 58-29C-48(12) and SDCL 58-29C-46.B(2)(d)(i). Rather, “[whenever any act of the
Legislature is repealed, which repealed a former act, such former act shall not thereby be revived
unless it shall be expressly so provided.” SDCL 2-14-19. Senate Bill 37 did not expressly revive
the provisions of SDCL 58-29C-48(12) and SDCL 58-29C-46.B(2)(d)(i). Accordingly, those
provisions were not revived, and the Trust is not prohibited from being a member in the
Association.
The Montana Supreme Court addressed a similar situation in State ex rel. Jenkins v.
Carisch Theatres, Inc., 564 P.2d 1316, 1320 (Mont. 1977). There, one statutory provision
(“section 84-3205”) was implicitly repealed through a subsequent legislative enactment
(“Chapter 91, Laws of 1937”). Id. at 1319 (“We agree with the conclusion that section 84-3205
was repealed by implication”). This latter enactment was, itself, then repealed. Id. at 1318. The
question was thus “whether section 84-3205 was revived by the repeal of Chapter 91, Laws of
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1937.” Id. at 1320. However, Montana had an anti-revival statute like SDCL 2-14-19. Id.
Consequently, the Court explained:
The legislature in repealing Chapter 91, Laws of 1937, made no express revival of
section 84-3205. Therefore, section 84-3205 was not revived and has no force and
effect. Neither does the fact that section 84-3205 was carried forward into the
Revised Code of Montana, 1947, revive the statute having once been repealed by
implication.
Id.\ see also Sunflower Racing, Inc. v. Bd. of Cty. Comm'rs of Wyandotte Cty., 256 Kan. 426,
440, 885 P.2d 1233, 1241 (Kan. 1994) (“Once a law is repealed by implication, a later repeal of
the repealer statute does not operate to revive the law repealed by implication”); Lily Lake Rd.
Defs. v. Cty. ofMcHenry, 619 N.E.2d 137, 140 (Ill. 1993) (“A statute which is repealed by
implication is legally eliminated. Repeal of the repealing statute does not revive the repealed law.
The legislature must expressly reenact a statute which has been repealed by implication to render
it valid and enforceable again”). The same is true here. Thus, the OHE erred when it concluded
the Trust was prohibited from being a member of the Association.
In sum, the OHE erred when it held the Association had no authority to issue the
Assessments. As a matter of law, Trust is, and remains, liable for any assessments related to the
Penn Treaty Liquidation. Thus, the OHE should be reversed.
II.

The OHE Erred when it Held ERISA Precluded the Trust from Paying the
Assessments
The Court should also conclude the OHE erred when it held ERISA prohibited the Trust

from paying the Assessments. According to the OHE, doing so would violate ERISA’s
“exclusive benefit” provision, which the OHE held pre-empts the Act’s assessment mechanisms,
at least as applied to the Trust. Appellant-Appx. 7-8.
The OHE erred both in its application of ERISA’s “exclusive benefit” provision, as well
as in the breadth it gave ERISA’s pre-emptive scope. The “exclusive benefit” (or “exclusive
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Michael L. Snyder
From:
Sent:
To:
Cc:

Subject:

Charles D. Gullickson
Wednesday, April 7, 2021 12:00 PM
Randle Thompson; Michael Shaw; Terra Fisher-Larson
Margaret Withers; Mitch A. Peterson; Michael L. Snyder
RE: SDLHIGA/Bankers Trust

Just FYI, we initiated this wire this morning. Checking our account online, I see the funds have already left our account.
Let me know if the funds don't clear the Trust's account by the end of the day. Thanks.
From: Charles D. Gullickson
Sent: Tuesday, April 6, 2021 4:06 PM
To: 'Randie Thompson'; Michael Shaw; Terra Fisher-Larson
Cc: Margaret Withers; Mitch A. Peterson; Michael L. Snyder
Subject: RE: SDLHIGA/Bankers Trust
Thanks for the e-mails; I received both of them. I'll initiate the wire tomorrow and let you know when that happens.
From: Randie Thompson [mailto:randie@erisalawpractice.com]
Sent: Tuesday, April 6, 2021 3:05 PM
To: Charles D. Gullickson; Michael Shaw; Terra Fisher-Larson
Cc: Margaret Withers; Mitch A. Peterson; Michael L. Snyder
Subject: Re: SDLHIGA/Bankers Trust
Thank you. We understand on the timing and appreciate the additional information. A wire transfer tomorrow is fine.
The wire transfer should be sent to the South Dakota Bankers Benefits Trust account with American Bank and Trust in
Huron, SD. The routing number is 091407175. For security purposes, I will send the corresponding bank account number
to Mr. Gullickson via separate email.
Thanks again and please let me know should you encounter any difficulty effecting the transfer. Best, Randie
From: "Charles D. Gullickson" <CGullickson@dehs.com>
Date: Tuesday, April 6, 2021 at 8:46 AM
To: Randie Thompson <randie@erisalawpractice.com>, Michael Shaw <mfs(5)mayadam.net>, Terra FisherLarson <terra@mayadam.net>
Cc: Margaret Withers <maw@mayadam.net>, "Mitch A. Peterson" <MPeterson@dehs.com>, "Michael L.
Snyder" <MSnyder@dehs.com>
Subject: RE: SDLHIGA/Bankers Trust
Thanks for the update. Once I receive the information I need to prepare the wire transfer request and then physically go
to our account relationship manager's Wells Fargo branch to sign the request in his presence, and then of course we're
at the mercy of Wells Fargo as to how quickly the transfer gets processed. Their cut-off time for a "soft promise" that it
would clear today is 3:00 p.m. but realistically I probably need to receive the information by 2:00-ish to make their cut
off time. If your client is not worried about whether it clears today or tomorrow then of course it's not an issue, and
getting the information to me any time today or even in the a.m. tomorrow works.
Although it shouldn't make a difference it might be wise to advise your client that I intend to make the payment by wire
transfer and not an ACH transfer. Thanks.
1

Appellee Appx. 5

From: Randie Thompson [mailto:randie@erisalawpractice.com]
Sent: Tuesday, April 6, 2021 9:18 AM
To: Charles D. Guilickson; Michael Shaw; Terra Fisher-Larson
Cc: Margaret Withers; Mitch A. Peterson; Michael L. Snyder
Subject: Re: SDLHIGA/Bankers Trust
Good morning and thank you for your email below, Mr. Guilickson. I will have the Trust's bank account information to
you by end of the day. The Trust understands that based on the timing of when you receive the account information, the
refunded assessment may not post until after hours today or tomorrow. Thank you again and I will be back in touch as
soon as possible. Best regards, Randie
From: "Charles D. Guilickson" <CGullickson@dehs.com>
Date: Monday, April 5, 2021 at 1:28 PM
To: Michael Shaw <mfs@mayadam.net>, Randie Thompson <randie@erisalawpractice.com>, Terra FisherLarson <terra@mayadam.net>
Cc: Margaret Withers <maw(5)nnayadam.net>, "Mitch A. Peterson" <MPeterson@dehs.com>, "Michael L.
Snyder" <MSnyder@dehs.com>
Subject: RE: SDLHIGA/Bankers Trust
I am following up on the earlier emails concerning the pending decision issued by the hearing examiner in the South
Dakota Bankers Benefit Plan Trust appeals. The South Dakota Life & Health Insurance Guaranty Association intends to
initiate a payment tomorrow to refund the protested assessments. I would appreciate having someone on behalf of the
South Dakota Bankers Benefit Plan Trust provide me with the appropriate bank and account information so that we can
initiate the payment tomorrow electronically.
As required by SDCL 58-290-52.1(5), we will also pay to the Trust interest at the rate actually earned by the Association
while it has held these funds. At all times while we have held the assessments paid under protest all of the Association's
funds have been held exclusively in an interest-bearing checking and/or a savings account at Wells Fargo Bank, N.A. Both
accounts have paid and continue to pay an identical rate of interest (w/ the exception of March 2020 when our savings
account had a lower rate of interest than our checking account; for these purposes I am using the rate paid that month
on our checking account).
Note that we received the 2020 assessment of $77,943.55 on February 28, 2020, and we received the 2021 assessment
in the same amount on January 29, 2021. The rate of interest paid on the Association's checking account at Wells Fargo
during the month of March 2020 was 0.04% (4 basis points). The interest rate paid on our accounts fell to 0.01% (1 basis
point) on April 1, 2020, and has been at that rate since then. By our calculations the Association owes interest on the
2020 assessment of $10.06 and interest on the 2021 interest of $1.34. Thus, we intend to initiate payment tomorrow of
$155,898.50.
Thank you for your cooperation in this matter.
Charles D. Guilickson
Davenport, Evans, Hurwitz & Smith, L.L.P.

605.357.1270

DAVENF OFCT EVANS
LAWYISRS
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CONFIDENTIAL COMMUNICATION: This email and any attachment may contain information that is privileged,
email.
confidential or protected from disclosure. If you suspect you received it in error, please notify us and destroy this

From: Mitch A. Peterson
Sent: Tuesday, March 30, 2021 1:51 PM
To: Michael Shaw ; Randie Thompson ; Terra Fisher-Larson
Cc: Charles D. Gullickson ; Michael L. Snyder; Margaret Withers
Subject: RE: SDLHIGA/Bankers Trust

Much appreciated - thanks, Mike.
From: Michael Shaw <mfs(S)mavadam.net>
Sent: Tuesday, March 30, 2021 1:45 PM
n
To: Mitch A. Peterson <MPeterson(g)dehs,com>; Randie Thompson <randie(a>erisalawpractice.com>: Terra Fisher-Larso
<terra(5)mavadam.net>
Cc: Charles D. Gullickson <CGullickson(5)dehs.com>; Michael L. Snyder <MSnvder(a>dehs.com>; Margaret Withers
<maw@mavadam.net>
Subject: RE: SDLHIGA/Bankers Trust
Hi Mitch,
I have visited with Randie and we agree that the refund deadline is April 6.
Mike.
From: Mitch A. Peterson <MPeterson(5)dehs.com>
Sent: Tuesday, March 30, 2021 1:34 PM
n
To: Randie Thompson <randie(5)erisalawpractice.com>; Michael Shaw <mfs@mavadam,net>; Terra Fisher-Larso
<terra(5)nnavadam.net>
Cc: Charles D. Gullickson <CGullickson(5>dehs.com>; Michael L. Snyder <MSnvder(5>dehs,com>
Subject: RE: SDLHIGA/Bankers Trust

Randie -1 hope to connect with our client tomorrow regarding its reasons for wanting a stay. If a stay is not
entered, either through stipulation or court order, is your side in agreement that April 6 is the Association’s
refund deadline? As we read the refund statute, the Association has ten days after the March 23, 2021, within
which to refund the money. Under SDCL 15-6-6(a), any time period fewer than eleven days excludes weekends
and holidays, which basically means a ten-day deadline is a ten-business-day deadline. Ten business days, or
two weeks, after March 23, 2021, is April 6. Please confirm your understanding of the refund deadline.
Best regards.
Mitch Peterson
Davenport, Evans, Hurwitz & Smith, LLP
M: 605-521-4789J DD: 605-357-1242

DAVENPORT EVANS
—™ LAWYERS ------------ -

■

-----------or
CONFIDENTIAL COMMUNICATION: This email and any attachment may contain information that is privileged, confidential,
email.
this
protected from disclosure. If you suspect you received it in error, please notify us and destroy
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From: Randie Thompson <randie(S)erisalawpractice.com>
Sent: Friday, March 26, 2021 12:53 PM
Terra Fisher-Larson
To: Mitch A. Peterson <MPeterson@dehs.com>; 'mfs(5)mayadam.net' <mfs(S)mavadam,net>:
(terraPmavadam.net) <terra@mavadam.net>
Cc: Charles D. Gullickson <CGullickson(5)dehs.com>: Michael L. Snyder <MSnvder(S)dehs.com>
Subject: Re: SDLHIGA/Bankers Trust
request at that time. In the
Thank you, Mitch. We will be meeting with our client next Thursday and can address your
or appropriate in this
meantime, can you please explain the Association's rationale for why it believes a stay is necessary
ERISA plan
constitute
issue
at
funds
context? Keep in mind that the following the Hearing Examiner's decision, the
assets. Best, Randie
From: "Mitch A. Peterson" <MPeterson(S)dehs.com>
Date: Thursday, March 25, 2021 at 5:09 PM
.net)"
To: '"mfs(S>mayadam.net"' <mfs(S)mavadam.net>, "Terra Fisher-Larson (terra(5>mayadam
<terra@mavadam.net>, Randie Thompson <randie(5)erisalawpractice.com>
r@dehs.com>
Cc: "Charles D. Gullickson" <CGullickson@dehs.com>, "Michael L. Snyder" <MSnvde
Subject: SDLHIGA/Bankers Trust

Dear Mike, Terra, and Randie,
We will discuss the Hearing Examiner’s decision with our client to determine whether it intends to appeal
SDCL 1within the 30 days allowed under SDCL 1-26-31. We have a more pressing deadline, however, under
a refund
g
(requirin
26-32, which allows us to request the circuit court to stay the Hearing Examiner’s decision
of the 2020 and 2021 assessment payments) within 10 days after the decision (or by April 6). We propose
stipulating that the Hearing Examiner’s decision will be stayed until 10 days after the earlier of the circuit
SDCL 1court’s final decision on an appeal or the Association’s failure to appeal within the time allowed under
cannot
we
If
gly.
accordin
order
an
26-31. The stipulation would be presented to Catherine Williamson to enter
on with
enter into such a stipulation, we will be required to file a notice of appeal immediately and an applicati
would
that
and
rights,
ion’s
Associat
the circuit court requesting a stay of the decision in order to preserve the
just end up costing both sides attorney’s fees.
Please let us know if your client is willing to enter into such a stipulation.
Best regards.
Mitch Peterson
Davenport, Evans, Hurwitz & Smith, LLP
M: 605-521-4789 | DD: 605-357-1242

DAVENPORT EVANS
ERS

LAWY
is privileged, confidential, or
CONFIDENTIAL COMMUNICATION: Tins email and any attachment may contain information that
protected from disclosure. If you suspect you received it in error, please notify us and destroy this email.
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

________________________________________________________________________
SD CITIZENS FOR LIBERTY, INC.,
TONI E. WEAVER, MARCY M.
MORRISON, BRIAN T. LARSON,
AND SAMANTHA C. McCULLY,
Appellants,
vs.

Appeal # 29929

RAPID CITY AREA SCHOOL
DISTRICT 51-4,
Appellee.
________________________________________________________________________

PRELIMINARY STATEMENT
Throughout this Reply Brief, Appellants (Plaintiffs), will be referred to
collectively as Citizens, unless a specific Appellant (Plaintiff) is referred to. In that case
their name: South Dakota Citizens For Liberty, INC. (hereinafter CFL); Weaver;
Morrison; Larson; or McCully will be used. The Appellee (Defendant) Rapid City Area
School District 51-4 will be referred to as District or Board. References to the Record will
be to the Alphabetical Index page number(s) as (AI-#).

JURISDICTIONAL STATEMENT
Citizens Appeal Circuit Judge Craig A. Pfeifle’s Order, granting District’s Motion
for Summary Judgment and denying Citizens’ Motion for Summary Judgment, dated
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January 28th, 2022 (AI-348) in accordance with SDCL 15-26A-3 (2) and (4). Notice of
Appeal, Docketing Statement, and Notice of Deposit of Cash Bond, and Certificate of
Service, were filed with the Seventh Judicial Clerk, March 3, 2022 (AI-352-353, 354356, and 357 respectively) and served on the District’s counsel on March 3, 2022 (AI358).
District did not file a Notice of Review nor complete Section B of a Docketing
Statement all as required by SDCL 15-26A-22. Citizens have filed a Motion to strike all
or portions of Appellee’s Brief, as that omission is jurisdictional, Lake Hendricks
Improvement Ass’n v. Brookings County Planning & Zoning Com’n, 2016 S.D. 48, ¶1,
882 N.W.2d 307. A copy of that Motion was served on the District on August 3rd, 2022.
This Court as of this writing has not ruled on that Motion.

LEGAL ISSUES
As District rewrote the issues raised by Citizens, even though they did not file a
Notice of Review, Citizens use issues identified by District not because Citizens agree
they are correct but to directly REPLY to them for convenience and consistency.
District includes argument in their Statement of the Issues that exceed well the
provisions of SDCL 15-26A-60 (4).

1.

Whether SDCL 1-25-1 is plain, clear, and unambiguous?
The trial court declared that SDCL 1-25-1 was clear, plain and unambiguous even
though a plain meaning of the words “Regularly scheduled” supported the
Citizens interpretation.
Most relevant cases: Eite v. Rapid City Area School Dist 51-4, 2007 S.D. 95 ¶
23, 739 N.W.2d 264.
Ibrahim v. Department of Public Safety, 2021 S.D. 17, ¶24,
956 N.W.2d 799.
State ex rel. Oster v. Jorgenson, 81 S.D. 447, 455, 136
N.W.2d 870, 874 (1965).
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Relevant statutes:

2.

SDCL 1-25-1
SDCL 1-25-1.1
SDCL 1-25-1.5
SDCL 1-25-1.6
SDCL 1-25-12(3)
SDCL 13-8-10

Whether the words “regularly scheduled official meetings” as found in SDCL
1-25-1 are ambiguous?
The trial court found that “regularly scheduled official meetings” as contained in
SDCL 1-25-1 were unambiguous and did not address the scheduling method in
SDCL 1-25-1.1 as the Citizens’ basis for their interpretation of the words
“regularly scheduled”.

3.

Most relevant cases:

N/A

Relevant statutes:

SDCL Chapter 1-25
SDCL 1-25-1
SDCL 1-25-1.1
SDCL 13-8-10

Whether Appellants’ failure to request a declaration from the Circuit Court
was error?
The trial court did not address Citizens’ request for a declaration that District had
violated its own Policies even though it was requested to so do.

4.

Most relevant cases:

N/A

Relevant Statutes:

SDCL Chapter 1-25
SDCL 1-25-2

Whether Appellants unnecessarily sought Court intervention, in
contradiction to SDCL 13-46-1, when an informal resolution process was
readily available?
The trial court Found that a Declaratory Judgment action was appropriate and that
and action in accordance with SDCL 13-46-1 was not required in this situation.
Most relevant cases: Lake Hendricks Improvement Ass’n v. Brookings County
Planning &Zoning Com’n, 2016 S.D. 48, ¶1, 882 N.W.2d
307
Relevant statutes:

SDCL 15-26A-22
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5.

Whether the Circuit Court correctly granted District’s Motion for Summary
Judgment and Denied Plaintiffs’ Motion for Summary Judgment
simultaneously?
The trial court granted District’s Motion for Summary Judgment and Denied
Plaintiffs’ Motion for Summary Judgment simultaneously.

6.

Most relevant cases:

Hanna v. Landsman, 2020 S.D. 33, ¶18, 945 N.W.2d 534
Stover v, Critchfield, 510 N. W. 2d 681, 682 (S.D. 1994).

Relevant statutes:

N/A

Whether the Circuit Court correctly declined to declare that the District
violated an open meeting law, contrary to the findings of State’s Attorney
Mark Vargo?.
The trial court Declined to declare that the District had violated the state open
meeting law and deferred that to the State’s Attorney and the South Dakota Open
Meetings Commission.

Most relevant cases: Agar school Dist. No. 58-1 Bd. of Educ., Agar, S.D .v.
Mcgee, 527 N.W.2d 282, 287 (S.D. 1995)
Barnes v. Spearfish School District No. 40-2, 2006 S.D. 13,
¶6, 725 N.W.2d 226
Cass v. Olson, 349 N.W.2d 435, 436 (S.D. 1984)
Hicks v. Gayville-Volin, 2003 S.D. 92, ¶10, 668 N.W.2d 69
Relevant statutes:

SDCL 1-25-6
SDCL 1-25-6.1
SDCL 1-25-7
SDCL Chapter 21-24
SDCL 21-24-1
SDCL 21-24-2
SDCL 21-24-7
SDCL 21-24-14

STATEMENT OF THE CASE
Citizens supplement the STATEMENT OF THE CASE as contained in
Appellants’ Brief by the addition of noting Citizens filed a Motion to Strike all or
portions of Appellee’s Brief because of District’s failure to file a Notice Of Review.
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Citizens further note that District has added inaccurate comments, supposition, and facts
not of record in their: Statement of the Issues on pages 2-5 of Appellee’s Brief; as well as
in their statements of the case on pages 6-7; statement of facts pages 7-12; and
throughout District’s Argument.

STATEMENT OF FACTS
Citizens supplement their STATEMENT OF FACTS as contained in Appellants’
Brief by the addition of the following:
1.

District notes that Weaver is a registered lobbyist for CFL and has no

children in the District –only grandchildren. (District’s Brief, page 10, lines 11-13, and
footnote 5.) They ignore that Weaver is a homeowner and taxpayer of the District
granting her standing. Weaver Affidavit (AI-61, paragraph 3.) District intimates that a
lobbyist lacks standing without providing authority for that proposition.
2.

District notes that McCully is the only Appellant that lives in the District

and has a child in the District. (District’s Brief, page 10, line 13, and page 11 lines 1-2.)
They also presume, with nothing in the record to support it, that McCully is Weaver’s
daughter. (District’s Brief, page 10, Line 13). They also ignore that McCully is also a
homeowner and taxpayer of the District. (AI-139, paragraph 2.)
3.

District presumes, with nothing in the record to support it, that Citizens

Amended their Complaint because McCully is the only Appellant that lives within the
District and has a child (she actually has three children) in the District. (Appellee’s Brief,
Page 11, footnote 6). Affidavit of McCully (AI-139, Paragraphs 3., 4., and 5.)
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4.

District resumes their argument to the Trial Court that Citizens were

required to comply with SDCL 13-46-1 but the District has not filed a Notice of Review.
(Appellee’s Brief, Page 12, Lines 3-9.)
5.

District states Citizens sought only interpretation of SDCL 1-25-1.

(Appellee’s Brief, page 6, lines13-16, and footnote 1, page 7, lines 1-3.) They ignore the
Amended Complaint, request for Judgment paragraph 6, seeking: “Such other and further
equitable remedies as Plaintiffs are entitled to receive.” (AI-23, Paragraph 6.)
Further District ignores Citizens specific requests to the Trial Court for:
“In this case, Plaintiffs are asking this court to require the RCASD School
Board to follow their own policies and comply with the spirit and intent of
Chapter 1-25 and provide for “Open Forum” at all official meetings except
those exceptions specifically defined in § 1-25-2.” (Brief Of Plaintiff, AI163, page 11, lines 28 30)
and:
“Additionally, in this case the Plaintiffs ask the court to require the
RCASD School Board to also follow § 1-25-2 and the Board Meeting
Procedures, Parliamentary Procedure, of District Code: BED (Exhibit O in
Ms. Weaver’s Affidavit). That states in relevant part:
“The Board of Education shall utilize Robert’s Rules of Order for
Parliamentary Procedure for conducting official meetings held by
the Board of Education.” (Brief of Plaintiff, AI-163 page 11, lines
28-30 and page 12, Lines 1-7.)
Further, District’s misstatement of Citizens’ position is repeated in Appellee’s
Argument, page 14, lines 7-9; “This singular question was the only declaration
Appellants sought from the Circuit Court.” Citizens’ requests are specifically outlined as
above and show this statement by District is erroneous.

ARGUMENT AND AUTHORITIES
While the District has rewritten Citizen’s Statement of the Issues, without a
Notice of Review, Citizens use District’s headings in this Brief, not because they are
correct, but for continuity, consistence, and convenience for Citizens Reply.
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Standard of Review
Citizens rely on their Standard of Review in Appellants’ Brief.
Argument
A.

The Circuit Court correctly declared that SDCL § (sic) 1-25-1 is clear, plain,
and unambiguous.
Citizens contend the Circuit Court was in error with this statement, as it is

contrary to the clear, plain, simple, and common understanding of the ordinary intelligent
person as exemplified by a Board Member, and later President of the Board, Kate
Thomas’ statement (Exhibit G of Appellants’ Brief, page 65, Lines 2-14.), that she
viewed those additional meetings as regularly scheduled as they were held every other
week opposite of when those meetings scheduled in accordance with SDCL 13-8-10 were
held. District acknowledges she is correct by arguing in accordance with
http://www.merriam.webster.com/dictionary/regular that “Regular” means “recurring,
attending, or functioning at fixed, uniform, normal intervals” or “constituted, conducted,
scheduled, or done in conformity with established or prescribed usages, rules or
discipline.” (Emphasis added.) The established rule that was followed in setting these
meetings was SDCL 1-25-1.1. (Appellee’s Brief page 19.) They are also in accordance
with the established rule, SDCL 1-25-1. “[S]pecial” as defined by Merriam Webster,
means: ‘being other than the usual’ or ‘designed for a particular purpose or occasion’.”
(Appellee’s Brief, page 19.) This is in keeping with the provision for emergency meetings
with less formal notice being required in the second last sentence of SDCL 1-25-1.1.
Further,
“…Black’s Law Dictionary, 4th Ed., defines the word ‘ordinary’ in its adjectival
sense as “Regular; usual; normal; common; often recurring; according to
established order; settled; customary; reasonable; not characterized by peculiar or
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unusual circumstances***’”. State ex rel. Oster v. Jorgenson, 81 S.D. 447, 455,
136 N.W.2d 870, 874 (S.D.1965).
District’s business meetings are regularly scheduled twice a month and their other
meetings are scheduled with the same regularity as they have been customarily
scheduled for several years, as shown by Exhibit H of Appellants’ Brief.
While South Dakota does not appear to have a definition of the ordinary
intelligent person in statute or case law in civil matters, there are too numerous to
mention cases in criminal law defining unconstitutionally vague as
“…the statute as it applied to the facts of his case was so vague that it did not give
a person of ordinary intelligence…fair notice that his contemplated conduct was
forbidden.” Ibrahim v. Department of Public Safety, 2021 S.D. 17, ¶24, 956
N.W.2d 799. (Emphasis Added.)
Further, This Court has observed:
“The facts regarding Eite’s job search included …regularly checking with the
Career Center, regularly reading the Rapid City Journal,…” (Emphasis added).
Eite v. Rapid City Area School Dist 51-4, 2007 S.D. 95 ¶ 23, 739 N.W.2d 264.
on no specific timetable, were sufficient to show he was fulfilling his obligation to find
suitable work . Again, while not exactly on point, this demonstrates a person doing the
same thing repeatedly, even though not on a set schedule, as being “regular”.
Citizens do not assert that SDCL 1-25-1 is unconstitutionally vague but point out
that This Court is confident in proclaiming what ordinary intelligent persons are capable
of understanding and conversely misunderstanding. Ordinarily intelligent persons think
they know the meaning of “bi-weekly” and “bi-monthly”, and yet when they consult a
reputable dictionary discover they mean both twice a week and every other week, and
twice a month and every other month, respectively. Even attorneys have failed to note
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that confusion in contracts. (Counsel observed “bi-monthly” as an engineer for Boeing in
a government contract with Boeing and another with Boeing’s subcontractors.)
District contends special meetings are
“indeed, special[.]” as they are for a particular purpose, as are Study Sessions and
Board Retreats, that “…relate to specialized topics which require additional
consulting, research, and information for the board.”
District then gives specific examples. (Appellee’s Brief, pages 8-9.) It should be obvious
to even the casual observer, those topics would likely be of major interest to parents,
taxpayers, and other members of the public, as they may be associated with spending
taxpayer money and affect children’s grades. These should be prime examples of when
public comment should be welcomed by the Board—not ignored or refused.
Citizens contend their prior citations of authorities in Appellants’ Brief are
consistent with the above-argument.

1.

Appellants’ requested reading SDCL § (sic) 1-25-1 would require this
Court to re-write or misread the same.

This is contrary to any of Citizens’ assertions and cannot be found on page 28 of
Appellants’ Brief. Citizens respectfully request that “regularly scheduled official
meetings” be interpreted to mean all meetings regularly scheduled in accordance with
SDCL 1-25-1.1 as stated at the top of page 28 of their Appellants’ Brief. This statute
allows for less formal Notice for emergencies—i.e., special or rescheduled meetings as
stated in the second last sentence of SDCL 1-25-1.1. An “official meeting” as District
points out is defined by statute, SDCL 1-25-12 (3), and nothing in SDCL 1-25-1 relates
to how Notice is to be accomplished and that omission includes the provisions of SDCL
1-25-1.5 and SDCL 1-25-1.6 that provide for teleconferences to have public comment.
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Citizens contend their prior citations of authorities in Appellants’ Brief, and
especially the legislative history is consistent with the correct interpretation of the law.

B.

The words “regularly scheduled official meeting” are not ambiguous, nor
does the literal interpretation of the same lead to an absurd or unreasonable
result.
Citizens contend the wording “regularly scheduled official meeting” when read in

context and with the other statutes in Chapter SDCL 1-25 are ambiguous. Just as
ambiguous as “bi-weekly” and “bi-monthly”. Yes, “bi-weekly” means twice a week and
every other week, similar to “bi-monthly” which result in confusion with ordinary
intelligent person, and many professionals as well. Using “Regular” to most people
means “just like clockwork” on a fixed schedule—just like the District has their business
meeting twice a month and other meetings twice a month during weeks when the
business meetings are not being held. Kate Thomas, a well-educated member of the
Board and President, stated such as cited above.
Reviewing the legislative history as provided in Appellants’ Brief leads one to the
inescapable conclusion the legislature intended to grant the public more access with each
amendment and the ability to provide for public comment with every following and
successive legislative enactment. The District contends by adding “regularly scheduled”
in and of itself, without regard to the regular scheduling process of SDCL 1-25-1.1 and
other provisions in SDCL Chapter 1-25 stands by itself and is dispositive of its meaning.
District’s position is untenable, given the testimony before the committees—i.e. it was to
clarify confusing provisions, add definition, allow for public comment, take out the
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ceremonial types of meetings, and most importantly make no substantive changes.
Districts position results in major substantive change.
If meetings are “regularly scheduled” it is intuitive that there must also be
meetings “irregularly scheduled” That is provided for by SDCL 1-25-1.1 with the
provision in the second last sentence of the statute that states:
“For any special or rescheduled meeting, each political subdivision shall also
comply with the public notice provisions of this section for a regular meeting to
the extent that circumstances permit.” (Emphasis added.)
As citizens assert, this provision is for unexpected events and emergencies and not
meetings scheduled like clockwork every week when the regular business meetings are
not being held.
Citizens contend their prior citations of authorities in Appellants’ Brief, and
especially the legislative history, is consistent with this interpretation of this law.

1. and 2. Citizens see no need to further Reply to subsections 1. and 2. of this
portion of District’s Appellee’s Brief as all these arguments have been
addressed above.

3.

This Court should affirm the Circuit Court’s finding that the District
complies with SDCL §§ (sic) 1-25-1 and 13-8-10, and only requires
(sic) public comment at its regularly scheduled meetings.

The District disingenuously picks out paragraph 5 of Citizen’s Twelve (12)
Numbered Paragraphs of Plaintiffs’ Disagreement with Defendant’s Statement of
Undisputed Material Facts, (Appendix N of Appellants’ Brief, pages 97-100.) wherein
Citizens cite the numerous incomplete, misleading, untrue, and sometimes a combination
of two of the foregoing characterizations, of Defendant’s Undisputed Material
Statements, and then boldly state this wasn’t disputed. The reality is the numbered
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Paragraphs in Citizens’ Disagreement do in fact more than once disagree with District’s
Statement of Undisputed Material Facts. (Appendix N of Appellants’ Brief.) Citizens
assert, as previously stated, the Trial Court was in error—hence this Appeal. As Citizens
state, in paragraph 1 of Plaintiffs’ Disagreement with Defendant’s Statement of
Undisputed Material Facts, (Appendix N, page 97.) they did not intend to impugn the
integrity of Jim Hansen because of what appears to be inaccuracies, as he may not have
had sufficient time to thoroughly review all the minutes and provide an explicit summary
of all meetings from 07/09/18 through 01/11/22, as Weaver did ( Appendix H of
Appellants’ Brief.) Further paragraph 5 appears to be a true statement—to the extent of
what it says. It leaves out many facts causing this paragraph to be misleading while
truthful.
Citizens contend their prior citations of authorities in Appellants’ Brief show
District does not comply with the law.

C.

Appellants’ failure to request a declaration from the Circuit Court regarding
District Policy.
The District is correct that Citizens did not specifically request the Trial Court to

address the District’s failure to follow their own Policies in their Complaint. They did
however, request in their prayer for relief, Paragraph number 6: “Such other and further
equitable remedies as Plaintiffs are entitled to receive.” Further, in Brief of Plaintiffs (AI142, page 11, lines 25-34 and page 12, lines 1-13.):
“In this case, Plaintiffs are asking this court to require the RCASD School
Board to follow their own policies and comply with the spirit and intent of
Chapter 1-25 and provide for “Open Forum” at all official meetings except those
exceptions specifically defined in § 1-25-2.”
and
“Additionally, in this case the Plaintiffs ask the court to require the RCASD
School Board to also follow § 1-25-2 and the Board Meeting Procedures,
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Parliamentary Procedure, of District Code: BED (Exhibit O in Ms. Weaver’s
Affidavit). That states in relevant part:
“The Board of Education shall utilize Robert’s Rules of Order for
Parliamentary Procedure for conducting official meetings held by the
Board of Education.”
Citizens clearly requested the Trial Court to make such ruling and supplied all the
documentation necessary for that Court to so do.
The District apparently believes that after the Trial Court made its decision know
Citizens should have requested additional rulings, filed proposed Findings of Fact and
Conclusions of Law even though the Court the next day signed the District’s Order that
granted District’s Motion for Summary Judgment and denied Citizens’ Motion for
Summary Judgment. The decision had already been made, Citizens motion had been
Dismissed. Nonetheless, the evidence is and was clear, the District violates its own
Policies and the Trial Court did not address that request.

D.

Appellants have unnecessarily sought Court intervention when an informal
resolution process was readily available.
Citizens will not address this issue inasmuch as the District did not file a Notice

of Review as required by SDCL 15-26A-22 nor did they file Section B of the Docketing
Statement. Failure to do so is jurisdictional. Lake Hendricks Improvement Ass’n v.
Brookings County Planning & Zoning Com’n, 2016 S.D. 48, ¶1, 882 N.W.2d 307.

E.

The Circuit Court correctly granted District’s Motion for Summary
Judgment and Denied Plaintiff’s Motion for Summary Judgment
simultaneously.
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Apparently the District believes Citizens fault the Trial Court for the manner or
order in which the issues presented to it were decided. Citizens contend the Trial Court,
for the most part, followed the rules and prior decisions on resolving Summary Judgment
issues presented simultaneously. Citizens do not know of any controlling statutes or
decisions of this Court specifying the manner of deciding opposing Motions. At least two
cases have been decided at which simultaneous or opposing Motions for Summary
Judgment have been decided by this Court but no procedure for so doing were discussed.
(Hanna v. Landsman, 2020 S.D. 33, ¶18, 945 N.W.2d 534, 541) and (Stover . Critchfield,
510 N. W. 2d 681, 682 (S.D. 1994). Both Citizens and District cite prior decisions of this
Court for deciding Summary Judgment and Citizens contend their prior citations are
correct. Citizens only appeal the result of the Trial Court’s Decisions, not the process.

F.

The Circuit Court correctly denied Appellants’ invitation to declare that the
District violated any open meeting laws, contrary to the finding of States’
Attorney Marko Vargo.
While SDCL 1-25-6 to SDCL 1-25-7, inclusive, provide a duty for the

State’s Attorney and a procedure to have a Complaint heard by the South Dakota Open
Meetings Commission there is no provision in this Chapter for relief from a negative
decision by the State’s Attorney and therefore the Commission never hears the
Complaint. That is why this matter is presently before this Court.
SDCL Chapter 21-24 provides for Declaratory Relief, the relief requested by
Citizens. SDCL 21-24-1 states:
“Courts of record within their respective jurisdictions shall have power to declare
rights, status, and other legal relations whether or not further relief is or could be
claimed. No action or proceeding shall be open to objection on the ground that a
declaratory judgment or decree is prayed for. The declaration may be either
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affirmative or negative in form and effect; and such declaration shall have the
force and effect of a final judgment or decree.” (Emphasis added.)
Citizens are requesting a positive declaration that the District violated its own
policies. Citizens do not request any penalty be assessed for having done so, they want
the District to follow their own Policies and the law.
As the District is a public Corporation, it is subject to Declaratory Judgment.
SDCL 21-24-2 provides:
“The word, person, wherever used in this chapter shall be construed to mean any
person, partnership, joint stock company, unincorporated association, or society,
or municipal, public or other corporation of any character whatsoever.” (emphasis
added.)
SDCL 21-24-7 requires:
“When declaratory relief is sought all persons shall be made parties who have or
claim any interest which would be affected by the declaration, and no declaration
shall prejudice the rights of persons not parties to the proceeding.”
CFL is a public interest corporation formed for, among other things: “…improving
political process,…open, accountable government…’ (Affidavit of Mike Mueller, AI-54,
paragraph 6.); Weaver is their registered lobbyist, a taxpayer and grandparent of children
in the District; McCully is a taxpayer and parent of three children in the District; and
Larson and Morrison are parents of children in the district; and the District is responsible
for following their own policies, all interested parties are represented. District Policies
have the force and effect of law. Barnes v. Spearfish School District No. 40-2, 2006
S.D.108, ¶6, 725 N.W.2d 226, 228-229. This court went on to state: “”[S]chool board
policies have the force and effect of law and must be complied with.” Hicks v. Gayville-Volin, 2003 SD 92, ¶10, 668 NW2d 69, 73, Barnes at ¶ 6, 229”. All Citizens have an
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interest in ensuring that District follow not just SDCL Chapter 1-25, but their own
Policies and Procedures. This lawsuit is intended to make them comply.

Finally, SDCL 21-24-14 declares:
“This Chapter is declared to be remedial; its purpose is to settle and to afford relief
from uncertainty and insecurity with respect to rights, status, and other legal
relations; and is to be liberally construed and administered.”
As Declaratory Judgments are to be remedial, and the Pennington County State’s
Attorney has in reality “ducked” the issue by claiming it was a “Straw Poll” and of no
legal effect, Citizens’ sole remedy is Declaratory Judgment. Proof that a decision was
made in Executive Session and action taken as a result thereof, is demonstrated by letters
being sent to the unsuccessful applicants, clearly showing the open meeting law was
violated. This is not like Cass v. Olson, 349 N.W.2d 435, 436 (S.D. 1984) where the open
meeting law was followed.
While District appears to contend SDCL 1-25-6, to SDCL 1-25-7, inclusive are
the exclusive remedy for an open meeting violation, Agar School Dist. No. 58-1 Bd. of
Educ., Agar, S.D .v. Mcgee, 527 N.W.2d 282, 287 (S.D. 1995) holds otherwise by stating
declaratory relief may be allowed even when another adequate remedy exists. If the
State’s Attorney does not follow the law the Open Meetings Commission never has an
opportunity to provide Citizens a remedy—essentially no other remedy exists if
Declaratory Judgment is unavailable.
If the District continues to function behind closed doors, and the State’s Attorney
condones such as harmless, District may continue to so do unless this Court finds a
violation and expressly so states.
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CONCLUSION AND RELIEF SOUGHT
Citizens have demonstrated that District Policy BEDH requires public comment at
all official meetings of the District, regular or special or otherwise titled, except for
Executive Sessions or portions of meetings containing Executive Session. They have also
proven that the Board violated SDCL 1-25-2 by taking official action during an Executive
Session. Citizens assert that “regularly scheduled” should be interpreted to mean all
meetings scheduled in accordance with SDCL 1-25-1.1 as it relates to this District and
believes it should be applicable in all cases.
Citizens respectfully request a decision stating that:
1.

The District shall provide Open Forum during all regular and special

meetings, except during Executive Sessions or portions thereof.
2.

The District took official action in Executive Session by selecting the

candidate announced four days later in an open meeting, as demonstrated by the
letters to the unsuccessful candidates.
3.

That regularly scheduled as used in SDCL 1-25-1 means all meetings

noticed in accordance with SDCL 1-25-1.1.

REQUEST FOR ORAL ARGUMENT
Citizens respectfully request Oral Argument as the same may provide
additional information and can answer questions this court may have that are not
answered by the Briefs of the respective parties.

Dated this 4th day of August, 2022.
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JASPER LAW OFFICE

_/s/ Kenneth E. Jasper_____________
Kenneth E. Jasper
Attorney for Appellants/Citizens
201 Main Street, Suite # 107
PO Box 2093
Rapid City, SD 57709-2093
Phone:(605) 342-6565
Fax: (605) 348-3299
jasperlaw@rushmore,com

CERTIFICATE OF SERVICE
Kenneth E. Jasper, the undersigned attorney, hereby certifies that on the 3rd day of
August, 2022, he provided a true, complete, and correct copy of Appellants’ Reply Brief , for the
Citizens For Liberty, INC., et al., to the persons hereinafter next designated by emailing the same
to the following persons at the following email addresses which are the last known email
addresses of such parties, to-wit:
Shirley Jameson-Fergel, Clerk
South Dakota Supreme Court
SCClerkBriefs@ujs.state.sd.us

Kelsey B. Parker
Attorney for Appellees/District
kparker@bangsmccullen.com

Dated this 4th day of August, 2022.

JASPER LAW OFFICE

_/s/ Kenneth E. Jasper_____________
Kenneth E. Jasper
Attorney for Appellants/Citizens
201 Main Street, Suite # 107
PO Box 2093
Rapid City, SD 57709-2093
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Phone:(605) 342-6565
Fax: (605) 348-3299
jasperlaw@rushmore,com

CERTIFICATE OF ADDITIONAL SERVICE
Kenneth E. Jasper, the undersigned attorney, hereby certifies that on the 4th day of May,
2022, he provided the Original and two (2) true, complete, and correct hardcopies of Appellant’s
Reply Brief, for the Citizens For Liberty, INC., et al., to the person hereinafter next designated
by placing the same in a securely sealed envelope, with sufficient first-class postage prepaid
thereon, and placing the same in the United States Mail. Said envelope was addressed as follows,
to-wit:
Shirley Jameson-Fergel, Clerk
South Dakota Supreme Court
500 East Capitol Avenue
Pierre, SD 57501-5070
Dated this 4th day of August, 2022.

JASPER LAW OFFICE

__/s/ Kenneth E. Jasper
____
Kenneth E. Jasper
Attorney for Appellants
201 Main Street, Suite # 107
P. O. Box 2093
Rapid City, SD 57709-2093
Phone:(605) 342-6565
Fax: (605) 348-3299
jasperlaw@rushmore.com

CERTIFICATE OF COMPLIANCE
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Kenneth E. Jasper, the undersigned attorney, hereby certifies that the foregoing
Appellant’s Brief of Appellant, Citizens was prepared using Times New Roman font size 12; that
it contains 3,640 words, and 23,406 characters, and 14 pages, as counted by his Microsoft Office
Premium 2000 word processing program, which excludes in these limitations: the table of
contents; table of cases; jurisdictional statement; statement of legal issues; any addendum
(Appendices) materials; or any certificates of counsel, and is in compliance with the rules and
requirements set forth regarding a Brief submitted under SDCL 15-26A-66(b).

Dated this 4th day of August, 2022.
JASPER LAW OFFICE

__/s/ Kenneth E. Jasper
Attorney for Appellants
201 Main Street, Suite #107
P. O. Box 2093
Rapid City, SD 57709-2093
Phone: (605) 342-6565
Fax: (605) 348-3299
jasperlaw@rushmore.com
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