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URISIMCTIONAL S LN

The Detendant/ Appellant Grangaard Construction, Ine, (“Grangaard™) appeals the

Judgment in Favor of Goldenview Beady-Mix, LLL.C, and Against Grangaard

Construction. Ince.. which was isswed on January 31, 2024, Grangaard '[1'11'".!]:-' filed Notice

of Appeal on February 29, 2024,

11.

STATEMENT OF THE ISSUES

WHETHER THE TRIAL COURT ERRED IN ALLOWING THE JURY T
AWARD PUNITIVE DAMAGES BASED UPON CLAIMS THAT, AS A
MATTER OF LAW, CANNOT SUPPORT SUCH AN AWARD?

The Jury found i favor of the Golden View on two clamms—a claim of breach of
contract and a claim of breach of the contractual duty of good faith. As a matter
of law, neither such claim can support an award of punitive damages. The Trial
Court declined to correct such error in denving Grangaard s post-inial Motion for.

Relevant Law:

Nygaard v, Siowx Valley Hosps. & Health Sys., 2007 8100, 34, Y20, 73T N.W.2d
184,

Drasel Mach., fne. v Manitowoe Craneg Gep., 777 F, Supp. 2d 1108 121 (D81
201,

Schipporeit v. Khan, 2009 5.0, 96,9 7. 775 N.W.2d 503

WHETHER THE TRIAL COURT ERRED IN ALLOWING THE FRAUD
AND PUNITIVE DAMAGES CLAIMS TO BE PRESENTED TO THE JURY
Golden View's fraud claim and corresponding claim for punitive damages were
both legally and factually unsupported and should not have been allowed to be
prasented to the Jury.

Relevant Law:

Hright v. Temple, 2021 5.0 15, 37, $56 NOW. 2d 436

Fisher Sand & Gravel Co. v, State by & Through 5.0, DOT, 199750, 8 7 14
J58 N.W. 2d Bed

SDCL § 21-3-2



SDCL § 21-1-4.1
& A 3 [

This is a contract case between two commereial enterprises. a supplier of
concrete, Plamufl Appellee Golden View Ready-Mix, LL.C. ("Golden View™). and a
genreral contractor, Deféndant Appellant Grangaard. On Auvgust 3, 2022, Golden View
filed a complaint in the First Judicial Circuit Cowrt of MeCook County alleging that
Crangaard failed to pay for all of the concrete Golden View supplied to Grangaard for a
certain bridge construction project, On these allegations, Golden View brought claims
for: 1) breach of contract; 2) breach of an implied obligation of good faith and fair
dealing under South Dakota Uniform Commercial Code; and 3) fraud'deceil. Golden
View requestad an award of punitive damages. Grangaard counterclaimed alleging that
the concrete Golden View supphed was substandard and did not conform 1o the type of
concrete Golden View agreed to supply.

O September 15, 2023, Granganrd bronght a motion for summary judgment 1o
dismiss the fraud clawn, primanly on the grounds that there was no legal duty here that
was independent of Grangaard’s contractual duty to pay for concrete supplied. That
motion was denied. On December 11, 2023, Golden View filed a Motion for Permmussion
to Undertake Discovery Regarding the Issue of Punitive Damages and Motion for
Submission of the Issue of Punitive Damages to the Jury. On December 27, 2023,
Grangaard filed a response 1n opposition te that motion on the grounds that punitive
damages are not allowed on claims arising from contractual obligations. The Court took
such moticns under advisement and mdicated that it would rule on them at tral,

Also on December 27, 2023, Grangaard submitted a motion in limine to exclude

evidence of amounts thal Grangaard received from the Stale of South Dakota for the



Project. In bringing this motion in lmine, Grangaard argued that “[sjuch evidence has no
relevance to the issues presented in this case and would be offered heremn enly in hopes of
causing the jury to perceive Grangaard negatively and to influence it to retum a verdict
based upon such perception rather than the relevant evidence and law,™ The Court,
however, denied the motion,

Commencing on January § 2024, with Circuit Court Judge Chris 5. Giles
presiding, a four day jary trial of this matter was held. Over Grangaard’s continued
motions and ohjections, the Circuit Court revisited Giolden View's previously filed
Motion for Permission to Undertake Discovery Regarding the Issue of Punitive Damages
and Maotion for Submission of the Issue of Punitive Damages to the Jury. The Circuit
Court granted such Motions and allowed Golden View to subiit its claim for punitive
damages to the Jury despite the lack of evidence supporting any claim that could suppon
an award of such domages. Based on this ruling, Golden View recalled one of
Grangaard’s principles, Jeremiah Grangaard, to testify for the sole purpose of exammning
himn on the profits Grangaard made on the Project and Grangaard s income and wealth
memerally.

Again over Grangaard's objection, the Circnit Count submitted jury instructions
and a verdict form which allowed the Jury to award punitive damages and further allowed
the jury to award such damages on Golden View's duty of good faith and fair dealing
clamm under the UCC, The Jury found that Grangaard breached its contract and swarded
Golden View the full amount requested as set forth om the final mvoice for the bridge
project, Consistent with Grangaard's repeated arguments that there was no factual

support for a fraud claim, the Jury further found that Grangaard did not commit frawd.



then awarded 350,000 in punitive damages aganst Grangaard based solely upon a finding
that Grangaard breached its comtractual duty of good faith and fair dealing. .

Om January 24, 2024, Grangaard filed a Renewed Motion for Judgment as a
Matter of Law, or in the Alternative. a New Trial. On January 30, 2024, the Circuit Court
demiad such motion. On January 31, 2024, the Circuit Court issued Judgment in Favor of
Goldenview Readyv-Mix, L.L.C. and against Grangaard Construction, Ine, Grangaard
appeals,

In April 2021, Grangaard won the bad 1o be the prime contractor on a South
Dakota Department of Transportation (" DOT™) bridee replacement project in McCook
County, South Daketa (the “Project™). The DOT requires that the structural concrete used
mt 11s bridges meet certain specifications. as determined by certain DOT tests, 1o ensure
the concrete is sufficiently workahble, durable, and strong. (See Tral Exhibat (“Ex.") 46;
Trial Transcript (“Tr.™) at p. 467:8-14.) The class of structural concrete required for the
Project was A45 concrete, with the “437 referring to the strength specification of heing
able to withstand 4300 pounds per square mch of pressure before breaking. (Tt at p.
251:15-252:9.})

If the strength testing shows that A45 concrete breaks at a PSI shightly lower than
4504}, the DOT can accept the concrete and keep it in place. (Jd. at pp. 509:18-310:21.)
However, pursuant to the IXYT Standards and Specifications Book the IXYT would ssue
a deduction {often called “deduct™) in payment to the prime contract Tor such sub-
specification concrete. (See Ex. 9.at p. 46; Tr. at pp. 240:23-242:7.) If the tesis show that
the concrete is considerably lower than the 4500 specification, the DOT will require that

the concrete be removed and replaced, which is costly. {See Tr. at pp, 302:18-310:21.)



In South Dakota and elsewhere, the previnling practice is for these deductions to
be passed from the prime contractor to the concrete supplier that supplied the failing
concrete. (fd. al pp. 481:13-482:4, 493:8-25.) A sample of hardened concrete can be
removed or “cored” from a structure to show that the concrete was sufficiemly strong.
which contractors are required to do in order to avoid removal of concrete testing below
40040 PSLL (Jd at pp. 1T:2-7, 399:9-400:23, 493:8-25.) Buppliers bear the cost of such
coring. {fd.)

Golden View's concrete plant was located within a few miles of the Project. (See
Il at p. 230:12-18.) Based on this, prior to secuning the bid, Jeremah Grimgaard. one of
Grangaard's principles, called Sam Waldner, Golden View's concrete plant manager and
batcher. to discuss whether Golden View would be interested in bidding the project as a
conerete supplier. (7d, at pp, 101:8-17, 148:5-7.) In or around April 2021, Sam Waldner
and Jeremiah Grangaard reached a verbal agreement whereby Golden View agreed to
supply concrete for the entire Project. (Tr. at pp. 101:8-17. 148:5-7.) Both Sam and
Jeremiah testified that the parties understood and agreed that the concrete needed to be
A4S (fd at p. 148:12-14, 503:4-10.) The price agreed upon was 5130 per vard imtially
and then 5132, {See Ex. 14 Tr. at p. 374:4-10.) Golden View was the only concrete
supplier listed on the Project, and Mr, Marshall and DOT also understood that Golden
View would be supplying concrete for the entire project. (Tr. at pp. 444:12-445:25,
482:5-10.)

Golden View had no prior ¢xpenience serving as a supplier on a DOT bridge
project mvolving A45 concrete. (fd. at pp. 21¥:12-25, 248:1-11, 278:2-10.) Because of

this, DOT engineer, Tim Muarshall, worked more closely with Golden View, (/4. at



218:12-25, 248:1-11, 278:2-1(1) Mr. Marshall helped Golden View complete a DOT
reguired Mix Design Form, Form 24, ({4 at p. 222:2-9.) Bam signed the form, which
listed the “Class of Concrete™ as AdS, (See Ex, 10.)

At trial, it was Golden View’s position that by signing the Form 24, Golden View
was only agreemg fo mix concrete in a certain way that would be consistent with A43
specification concrete. (See Tr. at pp. 133:10-154:13.) During Mr. Marshall's
examination, Golden View's counsel attempted to get Mr. Marshall to agree that the A45
Class of Concrete 15 only a name for a mix design and not a class of conerete that would
withstand 4500 PSL but Mr. Marshall declined 1o follow, stating that “A435 concrete 15
4500 P8I concrete.™ (fd at p. 251:15-252:9)

Early on i the Project. Sam expressed his belief to Mr. Marshall that as long as
Guolden View met the mix design eriteria, that Golden View was not responsible for its
conerete nol mesting the strength test. (fd at pp. 2ER:3-289:2.) Mr. Marshall “told him
that that’s not true. that this 4300 P51 s a requirement.” (fdl) Sam also testified that Mr.,
Marshall told him that this belief of Gelden View’s was mneorrect and that Golden View
had to also meet the strength requirement. (fd. at pp. 139:21-160:9.) Whale Mr. Masshall
waivered on the specitics, he testified clearly that he told Golden View that deductions
for failed concrete would be passed down from Grangaard to Golden View. (/d. at p.
296:4-18, 465:14-466:11.) Mr. Marshall further informed Golden View about the risks
mvolved if the concrete failed the strength tests, including removal of the concrete. and
récommended that Golden View discuss these risks with other conerete suppliers. (/d. at

pp. 292:5-293:6.) Mr. Marshall and Sam spoke around a hundred times during the course



of the Project and Sam would often inguire, out of concern, about the strength test results.
(e, at po 250:12-21.)

In August 2021, within one week, there were four strength test that indicated that
the conerete Golden View delivered to the Project for the footings for the bridge failed to
miget 4500 P51 (See Exs, 16, 17, 1E, and 1%; Tr, at pp.  509:18-510:21.) Ome of those
tests came back at 3530 PSIL, which is one of the lowest Grangaard had ever seen, (Ex.
16; Tr. at pp. 509:18-510:21,) Grangaard was forced to core into the footing to get a
sample that reached 3,890, which the DOT eventually agreed to accept, and removal and
replacement was avoided. (See Ex. 16.) Tias conng work cost over 316,000, (Ex. 37.)
During his examination at trial, Sam agreed that Golden View was responsible for the
costs of coring if' its concrete failed arength tests. (Tr at p. 170:2-7) Golden View knew
that Grangaard was coring to try to challenge low test result to prevent Golden View s
conerete from being removed. (fd. af p.166:12-19.)

At this time, over concern of the failures, Mr. Marshall approached Jeremiak
about finding a new supplier to supply concrete for the next phase of the Project, pouring
the bridge deck. (74 at p. 301:5-25.) Jeremiah looked but did not find another supplier.
(Jd, at pp. 38R:12-38%:7.)

Oretober 21, 2021, Sam, Brian Waldner, a manager with Golden View, and
Jeremiah had a meeting at the Project site. (fd. at 345:23-353:20.) Mr. Marshall was also
on site. (14} At this time, the bridge footings were competad, with no concrete needing to
be remaoved, (/o) Golden View was aware of the strength problems with the concrete
supplied for the footing and asked Jeremiah if their concrete was satistactory because, if

it was not, Golden View did not want to pour the bridge deck. (f4.) Jeremiah told Golden



View the bridge footmgs were “all good ™ (fd)) Jeremuah testified that meant that the
corterete was good in that it did not need to be removed. (fd) at 389:11-16, 539:2-12.)

At this meeting Golden View also demanded payment of an outstanding invoice
amount of $16,154.58, and informed Grangaard that it would not pour the bridge deck, as
previously agreed, if this amount was not paid, (fd, at pp. 172:14-173;7, 345:23-346:11.)
Jeremiah paid that amount then, and upon such pasinent, Golden View agreed to
continue to supply conerete for the bridge deck. (/d.) Alzo during the meeting, Golden
View requested hall-payment for the bndge deck pour on the day that it was poured. (/d.
al p. 346:12-23.) Jeremiah testified that he agreed to make such pavment so long as there
were o failed tests that would result in payment deductions. (fd, at pp. 539:13-340:8.)

O the day of the bridge-deck pour, it became clear that there would be
deductions for the “slump™ of the conerete. (Jd. ot pp. 463:7-464:3; see also Exs, 20, 21,
and 22.) Once Mr. Marshall retumed to hig office the next day, he informed Jeremiah that
the current estimate for the deductions was 527004, (Tr. at pp. 463:7-464:3.) Golden
YView was also aware of this, (/4 at pp. 139:6-140:6.) Golden View never requested half
payment on that day and did not issue an mvoice stating that it was entitled o such
payment. (fd. at pp. 540:24-542:21.)

At the time of the bridge-deck pour, the DOT estimated pavment deductions thal
would result from the known strength-test failures and withheld payments to Grangaand
bagsed on this. {(See id. at p. 258:13-17.) The first official deduction, howeaver, was not
msued until nearly two weeks after the bridge was poured, (/4 at p. 464:17-24.)

On November 9, 2021, Golden View submitted s final invoice to Grangaard in

the amount of 389 343 .32 (Ex. 14 at p. 3.) On December 14, 2021, Golden View sent



Grangaard an email inguiring as to when it can expect payment on the final invoice. (Ex.
44; Tr. at p. 365:7-24.) Grangaard responded stating that it is “waiting on the test results
from the DOT before [Grangaard] send[s] out final payment.” (fd.} The final deductions
were issued until Janvary 24, 2024, (Tr. at pp. 543:2-544:9.) Golden View retained
counsel shortly thereafter, and the parties ceased direct communications. {/d )

Al that time, Grangaard calculated all the deductions and other costs caemed by
Giolden View's non-conforming concrete and found that they zet off the amounts
Grangaard owed on Golden View's final invoice, (Se2e Exs. 16, 17, 18, 19, 20, 21, 22, 23,
3537383940, and 41: Tr. at pp. 7o6:22-T70: 18.) Based on that, Grangaard did not
make any additional payments to Golden View. {fd.)

At the close of Golden View’'s case. Grangaard moved for directed verdict on
each of Golden View counts, and arguments were made on Golden View's fraud claim.
(Tr. at pp. 403:12-412:22 ) The Circunt Court found that there were sufficient facts 1o
allow the fraud claim to go to the jury. (7d.)

Golden View also was allowed to argue on its Motion for Permission to
Undertake Discovery Regardmg the Issue of Punitive Damages and Motion for
Submission of the lssue of Punitive Damages 1o the Jury which had been filed prior to
trial. (/4. at p, 413:3-414:22.) As a basis for punitive damages, Golden View argued thal
Crangaard kept Golden View “in the dark™ by not immediately informing Golden View
of Grangaard s intention 1o set-oft payvments with any deductions for nonconforming
conerete and coring costs (which. again, 15 the known and customary practice in the
mdustry). (/d.. see also at pp. 170:2-7, 3990-404: 23, 481:13-482:4, 493:8-25,) Grangaard

responded, arguing that punitive damages are improper here under STXCL, § 21-3-2, as the



obligation at issue - paying for the concrete set Torth in Golden View’s final invoice -
arises out of a contract. (Il at pp. 414:24-416:8.) The Circuit Countl granted the Motion
for Permission to Undertake Discovery Regarding the Issue of Punitive Damages and
Motion for Submission of the Issue of Punitive Damages to the Jury, finding ““[a]nd if the
jury finds [Grangaard] is fravdulent and deceitful in basically lving to Golden View to
mduce them to contmue to perform the comtact and deliver the conerete Tor the bndge
deck, I believe we'd have clear and convincing evidence for a4 reazonable bazis for
punitive damages to he assessed.” (fd. at p. 416:9-19.) The Circuit Court further found
that the “jury could find malice and bad farth on the part of Mr. Grangaard in this type of
situation [because the jury would] look at what are the terms of the apreement.™ (/d.) The
Circuit Court then concluded agan that the conduct that could be punished by punitive
dumages was “getting [Golden View] to continue with the bridge deck part of this
agreement.”(fd.)

At the begmmng of the third day of trial, Gelden View was allowed 1o recall
Jaremiah to testify solely for the purpose of eliciting testimony from him to support a
clamm for pumtive damages against Grangaard. (fd at pp. 430:10-435:8.) Grangaard
requested a standing objection 1o all of this testimony and the Circuit Court noted the
same {{d } Jeremiah was first asked to testify regarding the amount of profit Grangaard
made from the total bid payvment Grangaard received from the DOT on the Project,
53,612.979.96, (f4)) Jeremiah was next asked to testify regarding the dailv early
completion bonuses of 51,400 Grangaard received. (7d) Fmally, Jeremiah was asked 1o
testify az to Grangaard’s gross receipts of over $13 million in 2021, and income

exceeding 53 million in that same year. (fd.)
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In Golden View’'s closing argument, its counsel. Mike Fmk, focused on the
“gweet deal” Grangaard was getting from Golden View and the profit that Grangaard
would make therefrom. (Id. at p. 746:16-474: 17.) Mr. Fink argued:

And in the bid sheet. it vou look at the items related 1o concrete, the items for

concrete total over a million dollars, [Jeremiah] testified that just for the deck he

had built in 5400000 in profit. So there was a lot of profit at stake with the
amount that he was gomg to pay Golden View. There was quite a markup. And,

addition, he knew that he was going 1o get an carly completion bonus of 514040

per day, which was lucrative as well.

(o, at p. 747:5-17.) Mr. Fink requested that the Jury award Golden View the full amouant
of its final mvoice to Grangaard, $89,343.23. {Jd_ at 757:1-11.) Mr. Fink went on to argue
that “in terms of punitive damages, quite frankly. that’s for you to decide whai
punishment is just.” (Id. at p. 737:23-25.) Mr. Fink later proposed that the Jury should
award Golden View punitive damages in the amount of a quarter of Grangaard’s early
completion bonus, which would amount to $35,000, to punish Grangaard and deter future
bad behavior, (/& atpp, 7T37:21-T38:14.)

In prepanng jury nstructions, the Court noted Grangaard s standing objection to
mstructions relating to fraud, deceit, and punitive damages. (/d. at pp. 657:23-5, 683;17-
684:4, 732:21-733:19, 739:12-15.) Grangaard further objected specifically to the punitive
damages mstructions. (684;5-685:15.) Grangaard objected to the verdict form. (691:13-
18 742:18-24) The verdict form allowed the Tury to award punitive damages solely on
CGolden View's claim that Grangaard breached its implied contractual duty of good faith
and foir dealing. ( Appendix at pp. 38-35.)

Thirty instructions were given o the Jury. (Appendix at p. 3-39) These included
mstructions on each of the claims and counterclaims, apphcable provisions of the South

Dakota Uniform Commercial Code, and damages. Upon receiving the instructions, the



qury lefi to each lunch and deliberate at 1:34 pan. (the transcnpt emoneonsly has this as
11:34 am ) (See T at pp. 743:11-13: 780:20-22.) The Jury was back in the courtroom
with a verdict at 2:55 p.m. (/. at p, T81:16-19,) The Jury found that Grangaard breached
its contract with Golden View and assessed damages on that breach in the full invoice
amount requested by Golden View with no set-offs for non-conforming concrete under
the U'CC. The Jury found that Grangaard did not commit fraud but found that Grangaard
did breach its duty of Good Faith, The Jury then awarded punitive damages in the amount
of 330,(HH}, nearly a quarler of Grangaard's bonus on the praject as suggested by Golden
WView.

ST VIEW

By its judgment, this Court may reverse, affirm, or modify the judgment appealed
from, and may direct a new trial by the trial count of such judgment. SDCL § 13-26A-12.
In making such determinations, this Court gives “great deference to the tnal court and the
jury with regard 1o findmgs of Tact and credimlny determmations. but [] revigw[s]
questions of law de novo, with no deference given to the trial court’s legal conclusions.™
Harter v. Plains Ine: Co. 1998 8.1 59, 99, 579 N.W.2d 625, 629.

Cienerally, atrial comt’s evidentiary rulings are reviewed under the abuse of
diseretion standard and are only overturned if erroneous and the error is prejudicial. Fix v
First State Benk, 2011 8.D. R0, 923, 807 N.W.2d 612. 619. A trial court’s determmnation
that there was a reasonable basis to submit the issue of punitive damages to the jury will
niot be disturbed absent a showing that the trial court’s lindings of fact are clearly
erroneous, Bertelven v. Allsrare T, Co., 2001 8.1, 13, 1 38-39, 796 N W.2d 683, 698.9,

In regard to jury instructions, the trial count’s decision to grant or deny

matructions i also reviewed undeér the abuse of dieretion standard. Fix v First Stare

12



Bank at | 10, 615-16. “However, no court has discretion to give ncormect, misleading,
conflicting, or confusing nstructions; 1o do so constitutes reversible error if it is shown
not only that the instructions were emmoneous, hut also that they were prejudicial ™ /d.
“Erroneous instructions are prejudicial when in all probability they produce some effect
upon the verdict and were harmful to the substantial rights of a party.”™ Berrelven v.
Allstate fns, Co, 219 26, 695,

“Whether a new trial should be granted i= left to the sound judicial discretion of
the trial court, and this Court will not disturh the trial court’s decision absent a clear
showing of abuse of discretion.™ Biegler v. Am. Family M. Tns. Co., 2001 S.D. 13917,
621 N.W.2d 592, 598,

ARGUMENT

A, The Trial Court erved in allowing the Jury to sward punitive damages
based wpon daims that, as o matter of law, cannot support such award.

Punitive damages can only be awarded in an “action for the breach of an
ubligation not ansing from contract.” SDCL § 21-3-2. In other words, punitive damages
can only be awarded on a tort claim with obligations independent of those set forth in the
contract, Wright v. Temple, 2021 8.1D, 15, 9 57, 956 N.W.2d 436, 455,

In Bouth Dakota, “every contract contains an imphied covenant of good faith and
fair dealing that prohibits either contracting party from preventing or injuring the other
Pty s right to receive the agreed benefits of the contract.™ Myeaard v, Sieur Valley
Heosps, & Health Sye, 2007 5.0 34,9 20, 731 NW . 2d 184, 193, "South Dakota does not
recognize an independent tort for breach of the implied covenant of good fasth and fair
dealing." Dhesel Mackh., Inc. v. Manmitowoe Crape Grp. 777 F. Supp. 24 1198, 1211

(D51 201 1), “Punitive damages are recoverable only when a party can prove an

13



mdependent tort that is separate and distinet from the breach of contract.”™ Schipporedt v
Khan, 2000 8.1, 9697, 775 N.W.2d 503, 505 (internal guotations omitted). *“1Tnos. a
clatm of breach of the implied covenant of good faith and fair dealing cannot support a
punitive damages claim.” Diese! Mach, Ine. at p. 121,

Golden View asserted three claims against Grangaard hergin—breach of contract,
breach of an imphied duty of good faith and fravd. The Jury found in favor of Grangaard
omn the frand claim finding that frand was not committed, The Jury found in favor of
Golden View on the remaining claims of breach of contract and breach of the nmplied
duty of good Faith and fair dealing.  As demonstrated above. neither of these clams can.
as a matter of law, support an award of punitive damages.

South Dakota law specifically states that punitive damages can only be awarded
on claims of a breach of an obligation “not ansing from contract”™. SDCL § 21-3-2.
Moreover, as stated by the South Dakoia Federal District Court in Diesel M achinery, “a
clamm of breach of the mmplied covenant of good faith and fair dealing cannot support a
punitive damages claim®, Diesed Mach, fne. at p. 121,

The Jury did not find m favor of Golden View on any claim that could, as a matter
of law. support an award of punitive damages. As such, the punitive damage award was
clearly erroncous and in vielation of South Dakota law, Grangaard presented the Circuit
Court with the opportunity to correct this clear error in its post-trial Motion for Judgment
as a Matter of Law, The Circuit Court denied such Motion by Order simply stating that
the same was denied,

As the award of punitive damages was made in direct conflict with South Dakota

law, Grangaard requests that this Court reverse the Jury’s finding in this regard.
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. The Trial Court erred in allowing the frand and ponitive damage claims
toe b presented (o the Jury.

As discussed above, the fraud claim should have never made it to trial and
vertmnly never should have made it to the Jury. The Jury ended up agreemng that there
was no fraud here. Regardless. based on that clamm, the Trial Court allowed evidence
related to punitive damages to be presented 1o the Jury, There was no reasonable basis for
the submission of the issue of punitive damages to the Jury because all of the claims here
arise out of the contractual agreement between the panties to supply concrete. By
subjecting Grangaard to punitive damages examination, it opened the door for the jury 1o
believe that punitive damages are warranted on such contractual claims. and the Jury
apparently believed as such when it avwarded the same, Such an award was prejudicial to
Cirangaard.

Punitive damages can only be awarded in an “action for the breach of an
abligation not ansing from contract.” SDCL § 21-3-2. In other words, punitive damages
can only be awardad on a tort claim with obligations independent of those set forth in the
comtract. Wiright v Temple, 2021 8.1 159 57, 956 N.W 2d 436, 435 “A party cannot
convert a breach of contract cause of action mto a torl merely by stating it as such.”
Grynherg v Citation Off & Gasz Corp., 1997 8D 1219 62, 573 NJW.2d 493, 510. [Tan
obligation that was allegedly breached could not have existed but for a manifested mntent
between the parties, “then contract law should be the only theory upon which liability
would be imposed. ™ Fisher Sand & Gravel Co. v, State by & Through 5.0, DT, 1997
S.D. R, 9 14, 558 N.W.2d 864, 868 (quoting Prosser and Keeton on Torte (5" ed 1984)).

Here, the only independent tort alleged by Golden View was a claim for fraud and

deceit. As Grangaard argued al summary judgment and agan during trial, such ¢lam 15
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barred by the independent tort doctnne because it 1s based on the contractual promise Lo
pay for congrete. The Circunt Court disregarded such law and allowed punitive damages
on the evidence that Grangaard may have lied to Golden View “to induce them o
continue fo perform the contact and deliver the concrete for the bridge deck.” ('Tr. at p.
A416:9-19) (emphasiz added.) The Circuit Court went on and found that punitive damages
could arise from “getting [Golden View] 1o confinne with the bridpe deck part of this
agreement,” (4, at p. 417:14-25.) Such findings are clearly erroncous az the facts and
claims identified by the Circuit Court as grounds for punitive damages anse from the
contractual agreement between the parties tor Golden View to supply concrete for the
Project.

It also should be noted that Golden View was awarded the entire amount of its
final outstanding invoice for the concrete it delivered For the bridge deck on Golden
View's breach of contract clmm. These are the same damages arising from the same
promuses that are the basis for Golden View's claim of fraud and deceit. As such, this
claim clearly arizes from contract and punitive damages cannot be awarded on the same.

Even if there was some independent tort here upon which punitive damages could
be awarded, there is no evidence that Grangaard’s conduct here, its failure to pay Golden
View's final invoice, was oppressive, fraudulent, or malicious. Such a finding is first
required under SDCL § 21-3-2, And even if punitive damages are awardable under
Section 21-3-2, “before any discovery relating thereto may be commenced and before
any such claim may be submitted to the finder of fact, the court shall fimd, after a hearing
and based apon ¢lear and convincing evidence, that there 15 a reasonable bazis to believe

that there has been willful, wanton, or malicious conduct on the part of the party claimed
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against. 7 SDCL § 21-1-4. 1. Sexction 21-1-4.1 provides due process protections 1o
defendants Facing the prospect of the imposition of punitive damages. Schaffer v. Edward
0, Jomes & Cao., 1996 8.1, 94, 19 45-46, 552 N,W.2d 801, 815.

Here. the Circuit Court found that the “jury could find malice and bad faith on the
part of Mr. Grangaard in this type of situation.” ('Tr, at 419:14-25,) Again the situation
comtemplated by the Circunt Court was Grangaard “getting [Golden View] 1o continue
with the bridge deck part of the agreement. *(/d.) A= an initial matter, the Circuit Court's
analvsis begims from the improper standpoint of determining what a jury might find
malwious. Such analvsis 15 (0 the contrary of the intent of Section 21-1-4.1. which
requires that judges first serve as a gatekecpers to protect defendants from unwarranted
punitive damage awards. Withoul such gatekeeping, juries certainly can and do find
malice and bad faith in many situations in which punitive damages are unwarranted as a
matter of law.

There 18 no evidence, clear and convineing or otherwise, of any willtul, wanton,
or malicious conduct on the part of Grangaard. Again, the only malicious conduct the
Circuit Court beheved could be the basis for punitive damages is nonpavment of Golden
View’s invoice for the concrete supplied Tor the bridge deck. Putting aside the
mdependent tort doctrine, nonpayment on a contract is not a malicious act. See Grymberg
v Citation Oul & Gas Corpr, at 7 62, 573 N.W.2d 493, 510. Therefore, the Circuit Court
arred i submitting the ssue of punitive damages to the Juryv.

There 15 no doubt that the submission of punitive damages 1o the Jury was
prejudicial to Grangaard. as the Jurv walked through the door that the Circuit Court left

open and did in fact award punitive damages, As discussed below, it also seems likely
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that the punitive damages testimony Grangaard was required to give also persuaded the
Jury’s decision 1o make a full compensatory award without setting ofT the nonconforming
conecrele.

The evidence of Grangaard’s profits and income that was improperly presented to
the jury during punitive dunages discovery became part of Golden View’s cane for
liability agamst Grangaard and Golden View's compensatory damages. As such, new
trial on all issues is warranted.

When the issues of liability and damages are interwoven and inseparable, a new
trial on both liabiliy and damages warranted. AMayviee v Sacobs Maotor Ce, 519 N W .24
341, 345 (5.0, 1994}, In making thiz finding in Afaphee, this Court cited to the Supreme
Court of the United States” Gasoline Prods. Co. v Champlin Ref” Co.. 283 1.8, 49431
8. Ct. 513 (1931) decision, Muavbee v. Jacebs Motor Co, al 345, A new trial on damages
alone 18 not feasihle

unless it clearly appears that the issue to be retried is so distinet and

separable from the others that a trial of it alone may be had withowut

injustice. . . . Here the question of damages on the construction is so

mierwoven with that of the lalnhity that the former cannot be submitted to

the jury mdependently of the latter without confusion and uncertainty.

which would amount to a denial of a fair trial
Mavbee at 345 (quoting Gasoline Prods, Co, v. Champlin Ref. Co., at 500-01.

Like this Cowrt, many other courts, including the Eighth Cireunt Court of Appeals,
have relied on the holding in Gasoline Prods. Co. and required that new trials be held on
all 1ssnes unless clearly separable. See Burke v. Deere & Co, 6 F3d 497, 513-14 (8th
Cir. 1993, In Burke, the district court improperly submuitied the issue of punitive

damages 1o the jury. 6 F.3d 497 at 512. The Eight Circuit found that both the improper

punitive award and the compensatory award could not stand because the “verdict [was]
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tainted by the improper submission of [punitive] evidence.” fd. a1 513-14. The court there
further held,

Thus, even if we agreed that the evidence supports submission of the case

on the question of punitive damages, which we do not. a retrial 1o a néw

Jury o that issue alone would be improper because the issues underlying

compensatory and punitive awards are inexiricably intertwined. The law is

aleo squarely against letting a contested compensatory award stand when

punitive damages are sel aside, as here. Burke offered evidence on Deere's

net worth and wealth im 1ts quest for a large punitive award. Such evidence

i totally irrelevant to the 1ssue of compensatory damages. A jury may not

conzider a defendant's wealth in setting compensatory damages. It i=

improper, irelevant, prejudicial. and clearly bevond the legally

established boundanes.

Fel. (intermal citations and quotations omatted).

Here, as set forth herein, the submission of Golden View’s punitive damages
claim to the Jury was improper and the resulling punitive damages award should not
stand. As discussed in Burke, the profit, income, or wealth of a defendant is irrelevant
and prejudicial in regard 1o compensatory ¢laims. The smne prejudice con be assumed
here atter Jeremiah was required to testify as to Grangaard’s profit, mncome. and annual
revenne, Onee the punitive discovery evidence was admitted, the same was used against
Crangaard on lability and the compensatory climms.

Guolden View wsed Grangaard’s profits from the Project and the “sweat deal” they
got from Golden View 1o undermine Grangaard's legal right 1o set-off damages for the
nonconforming concrete under the UCC. The evidence showed clearly that the A43
concrete Golden View agreed to supply was 4500 P51 concrete. Tim Marshall and
Jeremiah testified clearly on this point. Golden View acknowledged that it imderstood the

same when it zigned the DOT s Mix Design Form.
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The evidence was further undisputed that certain load of concrete Golden View
supplied for the Project were not A45 conerete because they failed to meet the 4500 PS]
strength test. As a matter of law, this was a nonconfomming good under the UCC and
Cirangaard was entitled to set-ofl its damages based on such nonconformity, In the shorn
time the Jurv deliberated here, it is clear that it did not review s instructions in this
regard. Rather, the verdict shows that the Jury was impassioned by the profit Grangaard
made on the project and ignored the law that provides Grangaard with remedy for Golden
View's nonconforming concrefe, Therefore, the admission of punifive damages evidence
tainted the entmre Verdict, and Grangaard should be granted a new trnal on all wssues.

CONCLUSION

For the reasons stated herein, Grangaard respectfully requests that the Court
reverse the Cireuit Court’s denial of Grangaard’s Motion Tor New Trial and remand for
new trial on all ssues, with the direction that Golden View's fraud and deceit claim and

clam tor pumtive damages be dismissed.

Dated this 20" day of September, 2024,
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STATE OF SOUTH DAKOTA) IN CIRCUIT COURT
185

COUNTY OF MCCOOK ] FIRST JUDICTAL CIRCUIT

O=0-0-0-0=0-0-0~0=0-0-0-0=0-0-0-0=0-0-0-0=0=0-0-0-0

GOLDENVIEW READY-MIX, L.1.C., a South

Dakota Limited Liability Company, : 44 CIV, 22-40

PlaintifT, - JUDGMENT IN FAVOR OF

GOLDENVIEW READY-MIX, L.L.C.
v. : AND AGAINST
GRANGAARD CONSTRUCTION, INC.

GRANGAARD CONSTRUCTION, INC,, a
South Daketa Corporation,

Defendants.

O=0-0-0=0-0-0-0=0=0=-0-0-0=0=0-0-0=0=0-0-0=0=0=0-0-0

This action came on for a jury-trial on January § theough 11, 2024, the Honorable Chris
Giles, Circuit Judge, presiding, and the issues having been tried and a verdict having been duly
rendered by the jury on January 11, 20024;

It is Ordered and Adjudged that the Plaintiff, Golden View Ready-Mix, L.1.C., shall have
a Judgment apainst and shall recover of the Defendant, Grangaard Construction, Inc., the
following sums:

1. For Breach of Contract: £ 89,34332
2. Imterest from and afier Nov. 9, 2021: § 34,843 89
3. Punitive Damages: 3 50.000.00

Total: $174,187.21

for a total judgment amount of $174,187.21, plus Plaintif’s costs of action in the sum of
{to be inseérted by the Clerk of Court).

BY THE COURT: 4;34/2024 1:51:57 PM

Attest:

Shelton, Diane 2 . j
) Honorable Chris Giles
Circuit Court Judge

GRANGAARD AFPENDIY 1

Filed 0on:1/31/2024 McCook County, South Dakota 44C1V22-000040



STATE OF SOUTH DAKOTA) N CIRCUIT COURT
B8 !

COUNTY OF MCCOOK ) FIRST JUDICIAT, CIRCUIT

0= 0=0=-0-0-0=0=0-0-0-0-0=-0-0-0=0-0=0-0-0=0=-0-0~0-0-0

GOLDENVIEW READY-MIX, L.L.C., a South

Dakota Limited Liability Company, : 44 CIV. 22-40

Plaintiff, -

ORDER DENYING DEFENDANT'S
v. : RENEWED MOTION FOR
JUDGMENT AS A MATTER OF

GRANGAARD CONSTRUCTION, INC., a : LAW, ORIN THE ALTERNATIVE
South Dakota Carporation, A NEW TRIAL

Defendants.

O =C= iD= = Ot 0t= 0= =00 = 0= O D= 00 =0 0= 0= 0= 0= 0= 0= 0=0 =0

The Defendant having submitied its “Defendant’s Renewed Motion for Judgment as a
Matter of Law, or in the Alternative, a New Trial”, and the Court having considered the records
and files herein, and good cause otherwise appearing, now therafor, it is hereby

ORDERED that Defendant’s Renewed Motion for Judgment as a Matter of Law, or in
the Alternative, 8 New Trial is denied.

BY THE COURT:
1/30/2024 4:03:31 PM
Atbest:
Shallan, Diane
Clerk/Deputy
Ohoied /Ly

Honorable Chris Giles

GRANGASARD AFPENDIX 2

Filed on:1/30/2024  McCook County, South Dakota 44C1V22-000040



STATE OF SOUTH DAKOTA ) [N CIRCUIT COURT
oo ]
COUNTY OF MCCOOE ) FIRST JUDICIAL CIRCUIT
GOLDENVIEW READY-MIX, LL.C., a South
Dakola Limited Liability Company, 1 2 40
Plaintiff,
V5.
GRANGAARD CONSTRUCTION, INC., a FINAL
Bibmoh Dok Cewpomrion; JURY INSTRUCTIONS

Defendant.

The following instructions, numbered 1 through

law in the above action.

.l“
Dated tris 1! day of Yanuary, 2024,

constitute the Final Jury Instroctions of the

Honorahle Chris Giles
Circait Court Judge

GRAMGSARD AFPENDIX 3




[nstraction No. 'i_

Both sides having rested, it is now the duty of the Court to give you the instructions that
are to guide and govern you in arviving at a verdict. The law that applies to this case is contained
in these instructions and the preliminary instruetions previously given, and it is your duty to
follow them. You must consider these instructions as a whole and not single out one instruction
and disregard others. The order in which the instructions are given has no significance as to their
relative importance.

By the language of these instrections, the Court does not intend to imply what any of the
disputed facts in this case are, or what your verdiet in this case should be.

Each of you must faithfully perform your duties as jurors. You must carefully and
honestly consider this case with due regard for the rights and inlerests of the parties, Neither

sympathy nor prejudice should influence you. Your verdict must be based on the evidence and

not upon speculation, guess, or conjacthure.

SOURCE: SPDII 1-20-10

GRANGSARD AFPENDIX 4



Instruction No. z_

It s your duty as a jury to detecrnine the facts, and you must do this from the evidence
that has been produced here in open court. This consists of the testimony of the witnesses and the
exhibits which have been received. This evidence is governed by various rules of law. Under
these rules, it has been my duty as judge to rule on the admissibility of the evidence from time to
time, You must not concern yourselves with the reasons for these rulings. You must not consider
any exhibit which was not received in evidence or any testimony which has been ordered
stricken. Such things you must put out of your mind. Finally, you must not consider anything
you may have heard or read about this case other than the evidence which has been properly

admitted herein,

SOURCE: SDPJI 1-20-20

GRANMSARD AFPENDIX &




Instruction No. 3_

The attorneys for the respective parties will present their arguments of the case for your
assistance in coming (o a degision. The order of their appearance and the length of the time of
their arguments are regulated by the court. While the final arpument of counsel is intended to
help you in understanding the evidence and applying the law as set forth in these instructions,
final argument 1s not evidence. You should disregard any argument, statement, or remark of

counsel which bas no basis in the evidence. [However, an admission of fact by an attorney for a

party is binding on that party. ]

SOURCE: SDPJI 1-20-30

GRANMASARD AFPENDIX &




Instruction No. _"';i'_
You are the sole judges of all questions of fact and the
credibility of the witnesses, In deciding what testimony to belicve, you may consider:
(13 the wilnesses' ahility and opportumty to observe;
(2y  their infelligence;
{33 their memones;
(4) their manner while testifving:
{5)  whether they said or did something different at an earlier time;
{6) their qualifications and experience;
{7} any apparent interest, bias or prejudice they may have and;

(8)  the reasomableness of the testimony in light of all the evidence in the case.

SOURCE: 3DPI 1-30-10

GRAMGSARD AFPENDIX 7




Instruction No. F
In weighing the evidence in this case, you have a right to consider the commaon
knowledge possessed by all of vou, ogether with the ordinary experiences and obscrvations im

vour daily affairs of life.

SCURCE: SDPJI 1-30-20

GRAMNGSARD AFPENDIX 2




Instruction MNo. é

I—

Most witnesses are allowed to testify only about what they saw, heard, or expenenced.

Usually, they are not allowed to give their opinions.

Some witnesses, called expert witnesses, are allowed to give their opinions, because they

have special iraining, education, and experience.

When you evaluate an expert witness’s opinion, you should consider the following

guidelines:

(1
(2]
(3
(4)

The education, training, experience, knowledge, and ebility of the witness,
The reasons given for the opinion,
The sources of the information relied upon, and

The other guidelines alrezdy given to you for any testimony.

You need not give this opinion testimony any more imperiance than other evidence.

SOURCE: SDPJI 1-30-50

GRAMGSARD AFPENDIX 9




Instruction Nao, i
The credibility of a witness may be atacked by introducing evidence that on some former
occasion the witness made a statemnent or acted in a manner inconsistent with the witness's
lestimony in this case on 2 matter material to the issues. You may consider evidence of this kind

in connection with all the other facts and circurnstances in evidence in deciding the weight to

give to the testimony of that witness,

SOURCE: SDPJI 1-30-280

GRANGAARD AFPENOIX 10




Instruction No. ¥
If vou believe that any witness testifying in this case has knowingly swom falsely to any

material matter in this case, then you may reject all of the {estimony of the witness.

SOURCE: SDPJI 1-30-30

GRAMGAARD AFPEMDIE 11




Instroction No, __q,__

In civil actions, the party who asserts the affirmative of an issue must prove that issee by
greater convineing forge of the evidence.

Greater convincing force means that after weighing the evidence on both sides there is
enough evidence to convinee vou that something is more likely true than not true. 1n the event
that ihe evidence is evenly balanced so that you are unable to say that the evidence on cither side
of an isswe has the preater convincing foree, then your finding upon the issue must be against the

party who has the burden of proving it

SOURCE; SDPH 1-60-10

GRANGAARD AFPENOIX 12




Instruction MNo. !ii
You may have heard the terms "direct evidence” and "circumstantial evidence," Direct
evidence is the testimony of a persen who asserts or claims to have actual knowledge of a fact,
such as an eve witness. Circumstantial evidence is prool ol a chain of facts and circumstances
indicating the existence of a fact. The law makes no distinction between direct and circumstantial
gvidence.
The jury must determine the facts from the greater convineing force of all the evidence in

the case, both direct and circumstantial.

SOURCE: SDPIT 1-60-20

GRAMNGAARD AFPEMNDIE 12




inatruction No. i

A contract is an agreement to do or not to do a certain thing. The elements to the
existence of a contract are;

(1) Parties capable of contracting; and

(2} Their consent; and

(3) A lawiul ohject; and

(4) Sufficient cause or consideration,

A contract is either express or implicd. In an express contract, the terms are staled n

words. In an implied contract, the existence and terms are shown by conduet,

SOURCE: SDPJI 30-10-10

GRAMNGAARD AFPEMNDIE 14



Instruction No. _&

The following provisions of the Uniform Commercial Code apply to the sale of goods in
South Dakota:

1. *Grorods™ means all things (including spesially manufactured goods) which are movable
at the time of identification to the contract for sale.

2. “Lot” means 2 parcel or a single article which is the subject matter of a separate sale or
delivery, whether or not it is sufficient to perform the contract.

3. *Commercial umit” means such a unit of goods as by commercial usage is a single
whole for purposes of sale and division of which materially impairs its character or value on the
market or in use. A commercial unit may be a guantity.

4. Tnless the context otherwise requires, “contract™ and “ggreement™ are limited 1o thoss
relating to the present or future sale of goods, “Contract for sals” includes both a present sale of
gookls and a contract to sell goods at a future time, A “sale” consists in the passing of ntle from
the seller to the buyer for a price. A “present sale” means a sale which is accomplished by the
making of the contract.

5. Goods or conduct including any part of a performance are “conforming” or conform to
the contract when they are in accordance with the obligations usder the contract,

6. An order to buy goods for prompt or current shipment shall be construed as inviting
acceptance either by a prompt promise to ship or by the prompt or current shipment of
conforming or nonconforming poods.

7. The cbligation of the seller is to transfer and deliver and that of the buyer is to accept

andl pay in accordance with the contract.

GRAMNGAARD AFPEMNDIE 14




8. Unless otherwise agreed, payment is due at the time and place at which the buyer is to
receive the goods even though the place of shipment is the place of delivery.

9. Unless otherwise agreed, tender of payment is & condition to the seller’s duty (o tender
and complete any delivery.

L. Acceptance of goods oceurs when the buyer, after a reasonable cpportunity to inspect
the goods, signifies to the seller that the poods are conforming or that he will take or refrain them
in spitc of their nonconformity.

1 1. The buyer must pay at the contract rate for any goods accepted.

12, Where the buyer fails (o make a payment due on or before delivery, then also with
respect to the whole undelivered balance, the apprieved seller may withhold delivery of such
goods,

13. Every contract or duty within the Uniform Commercial Code imposes an obligation
of good fath i performance and enforcement.

14. *Good faith," means honesty in fact and the observance of reasonable commercial
standards of fair dealing,

1 5. Remedies for fraud include all remedies available for non-fraudulent breach.

SOURCE: SDCL §§ SDCL 3TA-2-105; 57A-2-106; SDCL 57A-2-206; 5DCL 57A-2-301;

SDCL 5TA-2-310; SDCL 57A-2-511; SDCL 57A-2-606; SDCL 57A-2-607; SDCL 374-2-T03;

SDCL 57A-1-201(20); SDCL 57A-2-721.

GRAMNGAARD AFPEMNDIE 16



Instruction MNo. i

The following provision of the Uniform Commercial Code apply to the sale of goods in
South Dakota:

1. The buyer must pay at the contract rate for any goods accepted,

2. Where a tender has been accepted, the buyer must within a reasonable time after he
discovers or should have discovered any breach notify the seller of breach or be barred from any
Temeqy.

3. Where the buyer has accepted goods and given notification (paragraph 2 above) he
may recover a5 damages for any nonconformity of terder the loss resulting in the ordinary course
of events from the seller’s breach as determined in any manner which is reasonahble.

4. The buyer on notifying the seller of his intention 0 do so may deduct all or any part of
the damages resulting from any breach of the contract from any part of the price still due under
the same contract.

5. The burden is on the party alleging the breach.

6. A "course of performance” is a sequence of conduct between the parties to a particular
transaction that exists if:

(13 The agreement of the parties with respect to the transaction involves repested

occasions for performance by a party; and

{2) The other party, with knowledge of the nature of the performance and opportunity

for objection to it, accepts the performance or acquiesces in it without ohjection.

GRAMNGAARD AFPEMNDIE 17




A "usage of trade” is any practice or method of dealing having such regularity of
observance in a place, vocation, or trade a5 to justify an expectztion that it will be observed with
respect to the transaction in guestion. The existence and scope of such a usage must be proved
as facts. It is established that such a vsags is cmbodied in a trade code or similar record, the
interpretation of the record is a question of law.

A course of performance between the parties or usage of trade in the vocation or trade in
which they are engaged or of which they are or should be aware is relevant in ascentaining the
meaning of the parties” agreement, may give particular meaning to specific terms of the
aprecment, and may supplement or qualify the terms of the agreement. A usage of (rade
applicable in the place in which part of the performance under the agreement is 1o occur may be
so utilized as to that part of the performance.

The express tenms of an agreement and any applicable course of performance or usage of
trade must be construed whenever reasonable as consistent with each other. [T such a
construction 15 unreasonable:

(13 Express terms prevail over course of performance and usage of trade; and

(23 Course of performance prevails over usage of trade.

SOURCE: SDCT. §§ 57A-2-607; 3TA-2-714; 5TA-2-T17; 5TA-2-6017; 57TA-1-303,

GRAMNGAARD AFPEMNDIE 12




Instruction No. I""-f'

A contract may be made in any manner sufficient to show agreement, including the

comduet of the pariies.

SOURCE: SDCL. § 57A-2-204,

GRAMGAARD AFPEMDIX 15




Instruction Mo, 12
Terms of a contract may be explained or supplemented by course of performance or

usage ol trade.

SOURCE: SDCL § 57A-2-202

GRAMNGASRD AFPEMDIX 20




Instruction No. _f_ﬁ'“
An express contract is an agreement of the parties that is created by distinet and explicit
language at the fime of making the contract. An express conmract may be created orally or in

SOURCE: SDPJ 30-10-20
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Instruction Mo. _ﬂ

A contract mey be implied in fact. A contract is implied in fact where the parties do not
directly or expressly in words set forth an intention to enter 8 contract, but whers their conduet,
language, or acts or other pertinent circumstances attending the transaction cawses you to

conclude they did, in fact, intend 1o enter a contract.

SOURCE: 3DPI 30-10-30
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[nstruction No. II 3

Every contract contains an implied covenant of good faith and fair dealing that prohibits
either contracting party from preventing or injuring the other party’s right w receive the agreed
benefits of the contract. The implied duty of good faith is not a limitless duty. Tt must arise from
the language used in the contract or it must be indispensable to carry oul the intention of the
parties to the contract.

A party may breach the duty of good faith and fair dealing even though that party’s

conduct did not vialate any of the express terms of the contract agreed to by the parties.

SOQURCE: SDPJII 30-10-40
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[nstruetion No, i
Every oral or written contract requires that all parties to the contract consent to the
making of that contract. The consent of the parties must be:
{1} Free;
(2) Mutual; and

{3) Communicated to each other,

SOLURCE: SDPJI30-10-70
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Instruction MNo. E‘-f_?

Where the contractor has accepied concrete and given notification of the concrete’s
nonconformity, he may recover as damages for the nonconformity the loss resulting in the
ordinary course of events from the supplier’s breach as determined in any manner which is
reasonahle.

The measure of damages for breach of warranty is the difference at the time and place of
acceptance between the value of the concrete accepied and the value they would have had if they
had hesn as warranted, unless special circumstances show proximate damages of a different
amount,

In a proper case any incidental and conseguential damages may also be recovered,
“Incidental damages" resulting from the supplier's breach include any reasonable sxpense
incident to the delay or other breach. “Consequential damages™ resulting from a supplier’s
breach include any loss resulting from general or particalar requirements and needs of which the
supplier at the time of contracting had reason to know and which could not reasenably be

prevented by cover or otherwise.

SOURCE: SDCL §§ 57A-2-714; 57A-2-715.
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Instruction No. ‘2 |
In deciding damages, you are to determine the amount of money that will fairly and
adequately compensate a party for damages caused by the other party’s breach{es). The damages
award, if any, should put the damaged party in the position it would have been if the other party

had not breached the contract and/or its promise,

SOURCE: Lamar Adver. f 5.1), Inc. v. Heavy Constructors, fnc., 745 N,W.2d 371, 376 (S.1D.

2008); SDCL § STA-2-701 — 57A-2-725,
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Instruction No, 2 &
The contractor, on notifying the supplier of his intention to do so, may deduct all or any
part of the damages resclting from any breach of contract from any part of the price still due

under the same contract.

SOURCE: SDCL § 57A-2-717
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Instruction No. E

To prove fraudulent misrepresentation, Golden View must prove:

{1y Granpaard made a representation as & statement of fzct;

{23 The representation was untrue;

(3} Grangaard knew the representation was untmoe or he made the representation
recklessly;

(4} Grangaard made the representafion with intent to deceive Golden View and for the
purpose of Inducing Golden View o act upon ii;

(%) Golden View justifiably relied on the representation; and

{6) Golden View suffered damage as a resull,

SOURCE: SDPII 20-110-20.
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Imstruction No. _ﬁ_

To prove fraudulent concealment, Golden View must prove:

{1y  Grangaard had a duty to discloss n material fact to Golden View;

{2y  Grangaard willfully concealed or suppressed the fact;

(3)  (Grangaard acted with the intent to induce the Golden View to alter Golden
View's position to Golden View's injury or nsk;

(4} The undisclosed information was something Golden View could not discover by
acting with reasonable care;

(5)  Golden View relied on the misrepresentation to Golden View's detriment;

(6)  Golden View suffered damage as a result.

SOURCE: SDPJI 20-110-25
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Instruction MNo. g 5-
In an action for the breach of an obligation arising from a contract, the jury mav not give

punitive damages,

SOURCE: SDCL § 21-3-2.
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Instruction No, ﬁ_
A legal cause is a cause that produces some harmful resalt in a natural and probahle
sequence, ard without which the harm would et have occurmmed.
A legal cause does not need to be the only cause of the harmful result. A legal cause may

act in combination with other causes o produce the harmful result,

SOURCE: SDPJL 20-10-10
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Instruction Mo. f’?’_?r

It is your duty to determine the following issues:

1. Whether Grangaard Construction breached it’s agreement to pay Golden View for the
concrete materials it ordered. [f your answer to this question i% no, then you need not proceed
further with Golden View's claims. If your answer is ves, then you must detenmine the amount
of damages caused by such breach; in such event, you must determine whether Grangaard
breached it's duty of Good Faith, and whether Grangaard committed fraud; in such event you
must also make additional considerations.

2. Whether Golden View breached it"s agreement with Grangaard Construction for the
concrede materials it ordered. If your answer to this question is no, then you need not proceed
further with Grangaard's claims. If your answer is yes, then you must determine the amount of
damages caused by such breach,

Whether any of these damages have been proven, by the greater weight of the evidence,
is for you to determine.  Your verdict must be hased apon the evidence and not upon speculation,

guesswork, or conjecture.

SOURCHE: SDPJI 1-50-10
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Instruction Mo, !.E'FF

Any person who is entitled to recover damages is entitled to recover interest thereon from
the day that the loss or damage oceurred, except:

1. During & period of time, the person liable for the damages was prevented by law, or an

act of the person entitled to recover the damages from paying the damages, or

2, Interest is not recoverable on damages which will oceur in the futurs, punitive

damages, or intangible damages such as injury to credit, reputation or Anancial standing,

You must decide:

(1} the amount of damages for either party {if any), and

(2) the amount of damages which are subject to prejudament interest (if any), and

{3) whether interest was an element of any contract between the parties, and if it was, the

rate of interest as agreed to by such contract, and

{4) the date or dates on which the damages occurred.

If you return a verdict in favor of either party, you must then tndicate on the appropriale
verdict form whether vou find the such party is entitled to prejudgment interest, and if so, the
amount of damages basad upon which interest is granted and the beginning date of such interest,
and whether the rale was agreed to by contract, (If there was no contract rate, the Court will
determine the appropriale rate of interest). Based upon vour findings, the Court wili calculate

the amount of interest due any party entitled to recover damages.

SOURCE: SDPI 50-130-10 (Modified)
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Instruction No. 2-_"

In addition to any actual damages that you may award, you may also, in your discretion,
award punitive (exemplary) damages if you find that Golden View suffered injury as a result of
the oppression, fraud, malice, intentional misconduct, or willful and wanton misconduct by
Grangaard. Golden View has the burden of proof on the issue of punitive damages. The purpose
of awarding punitive damages is to set an example and to punish a perty.

If you find that punitive damages should be awarded, then in determining the amount,
vou must consider the following five factors:

1. The intent of the party at fault. In considering such intent, you should examine the

degree of reprehensibility of the party’s misconduct, including, but not limited to, the

following factors:
a. Whether the harm caused was physical as opposed to economig,
b. Whether the tortuous condoct evinced an indifference 1o, or reckless disregard
of, the health or safety of others;
c. Whether the target of the conduct was vulnerable financially;
d. Whether the conduet involved repeated actions or was an isolated incident; and
. Whether the harm was the result of intentional malice, trickery or decgit, or
mere accident.

2. The amount awarded in actual damages.

In considering this factor, you should consider:
a. Whether the party seeking punitive damages has becn completely

compensated for the economic harm cavsed by the party at fault;
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b. The relationship between the harm (or potential harm) suffered by the party
seeking punitive damages and the punitive damages award:

c. The magnitude of the potential harm, if any, that the party af fault's conduct
wiould have caused 1o its intended victim if the wrongful plan had succeeded:
and

d. The possible harm to other viciims that might have resulted if similar future
behavior were not deterred,

The amount of punitive damages must bear a réasonable relationship (o the actual
damages,

3. The pature and enormity of the wrong.

4. The party at fault’s financial condition.

3. All the circumstances concerning the party al fault’s actions, including any mitipating

circumstances which may operate to reduce, without wholly defesting, punitive damages,

SOURCE: SDPI 50-100-10
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Instrection No. :_5'_2

There are certain rules you must follow as you deliberate and return your verdict. 1 will
list those rules for you now,

First, when you go to the jury room, you must select one of your jurors as foreperson.
That person will preside over your discussions and speak for the jury here in court,

Second, in order to reach a verdict in this case, fen or more jurors must agree with that
verdict. Tt is your duty to discuss this case with one another in the jury room. Each of you must
make your own conscientious decision, but only after you have considered all the evidence,
discussed it fully with vour fellow jurors and listened to the views of your fellow jurors, Do not
be afraid to change your opinions if the discussion persuades you, but do not come to 4 decision
simply because other jurors think it is right, or simply to reach a verdict. Remember at all times
that you are judges of the facts, Your sole interest is to seck the truth from the evidence in the
CaSE.

Third, if vou need to communicate with me during your defiberations, you may send a
note to me through the bailiff, signed by one or more jurors. | will respond as soon as possible
either in writing or in open court. Remember that you should not tell anyone, including me, how
your vote stands pumencally or otherwise, until after you have reached a verdict and reported the
samg inta court,

Fourth, vour verdict must be based solely on the evidence and on the law which T have
given to you in my instructions. You will be provided a copy of these instructions. You will
return these instructions to me with your verdict and the exhibits in this case. Nothing [ have said

or done is intended 1o sugpest what your verdict should be, That is entirely for you to decide.
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Finally, if' your verdict is for the Plaintiff, indicate accordingly, If vour verdict is for the
Defendant, indicate accordingly. When vou have reached your verdict and have completed,
dated, and vour foreperson has signed the appropriste verdict form, you will repert to the bailiff
that you have reached a verdict.

You will then be conducted into court where your verdict will be received and

announged.

SOURCE: SDPJ 60-10-10

Dated this ___ day of January, 2024,
BY THE COURT

Honorable Chris Giles
Circuit Court Judge
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STATE OF SOUTH DAKOTA ) IN CIRCUTT COURT

58

COUNTY OF MCCOOK } FIRST JUDICIAL CIRCUTT
GOLDEN VIEW READY-MIX, LLC, a South HMCIVI2-000040
Dakota Limited Liability Company,

Plaintiff,

V. VERDICT FORM

GRANGAARD CONSTRUCTION, INC., &
South Dakota Corporation,

Defendant.

We, the jury duly empaneied in the above-entitled action, hereby find as follows:
1. Did Grangaard breach it's agrecment to pay Golden View for the concrete matenials it
ordered? Yes ¢ No:

If your answer is no, then you shall proceed to answer Question 7 below. IT your amswer is
yes, then you must answer the following questions:

2. We pssess damapes as follows: The sum Dfi_g_!iﬁ; 347. ’é\ relation to
Grangaard’s Breach of Contract;

3. We turther find as follows:

a. Was interest a term of an agreement between Grangaard snd Golden View?
Yes; .:"{ No:

b, If it was a tertn of an agreement, the agreed upon rate was IE percent:

¢. If Gplden View is entitled (o prejudgment interest, 1t accrued on
u; :Iﬁzg_'LI {date).
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4. Did Gramgaard breach a duty of Good Faith? TH:KND:_
5. Did Grangaard commit Fraud: Yes: H-u:X

If your answers to questions 4 and 5 are both o, then you shall not proceed to answer
CQuestion 6. If your answer to either question 4 or 5 (or both) is ves, then you must answer
Question 6:

t{a). Do you find that Golden View suffered injury as aresult of oppressiop, fraud,
malice, intentional miscondioct, or willfizl and wanton misconduct? Yes No

If your answer to Question 6(a) is no, then you shall not proceed to answer Question (b}, If
your answer to Question 6(a) is yes, them you muast answer Question 6(h).

(b}, We further assess against Grangaard the sum of §_ fﬂ? r“(_ L for punitive
damages (if any).

7. Did Golden View breach its agreement with Grangaard by not supplying the concrete
materials it apreed to supply for the project? Yes: Hn:g

If your answer to Question 7 is no, complete and sign the verdict form. If your answer to
Question 7 is ves, answer the following guoestions:

8. We assess damages as follows: The sum of § in relation to
Golden View's breach of contract.

Dated this _ day of January, 2024.

Foreperson
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mppliscy im the sfats of Sowdh Dabois Baes pou worbed with
svar the yesmw?

L. Tt might ba maybs ten, Chasbsrlein, Rimer, Bitcsail
ebvioarly. Salem i the past wiwn 5wy had thels om
prohibly & deden.

G- De oy have o gereral irderstassding of teis meibeds

tady=nis plint.

and peactiees?

&, A& wansinl endaps tamding, yes

oo vl i LY b e s Lenie WS idwae sanriete
wiippliars thal bhey wnild have Grisledgs of s il
A Tkl b

L Tas

T ® - o " & 9 B P+

-
L - -

Q-  Would thace be ey reaesn why 8 cencoete muppliss
would haws to coeply with anty bes of the wix
spscificatione?

B Wa.

Q. Edd Sam waldoer abio expiery by yod 81 eome palsd that
B falt thal wos Um comcrwle was acospled by te slals,
B Bad e Pusthe: tedposaibiliby®

5 When T taliad G0 Fesm, e Eeln Wab UF they esi Ghe
Frdsh aomapets Lest il haloled soosiding e Lhe sk
danhgn, bhal Bl wed il off el Basds, 3 geess

8. Skay,  BRd s seriest Ble ie bhat ebademenh®
& g didd

G- & pantracter womldn't Tuwe ta tell thene B g, What dld you tell kisd
L LLH L £ told hiw that, ae we dleceped sarlier hace, that
KR, FINE: Okgjectian, Vour Esnsr, Spsculsiion. 15 | mer, tUre strangin reqalyement s amathst cne of ths
THE {0URE:  1'm gilig Lo smtals the chjscilen. Jun 16 | mpeciflcatiana
RN CARNTRES FOST usdl Lk A7 | g. A did you talk o hde abeut sfat hils claks wece 1
- (BY ME. FRTTE] In yoas sspecisscs with ileas San 1B | Ewyand the polot wiecs B concoets L sccepbadt
ethar conczsts aupplisss, would you sog-ect . comtractor i Wk, FENE| I'm going to object to relsavance, Toun
to haes to indorm Shem shout skat tos ME rpacs pred 20 | Hanex.
HE. FINE: TI's golag bo ajesl be spaculetlen imd ilas 21 Eif 0FAY: Gusrrelsd. Xaooe bry to wrewss i ba has
relsvancs. 2% | mm anEwsc.
THE TOORT: Cwerrulsd. He can srnrwws, 2 THE WITHEES: I Al€ 1 Enewr they weoe kneer Eo this
TEE WITREZE| [Fost of them have eaperlence on othes 24 | Aned I Bl been dowedved in other Bridgs prejects. 23 I did
pooincie: o they profaily alrmecy hawe a mixz Sesqgn in 2% | bry to eévise hie =f tha ciske, icd I arksd 5wt ha
Malinda Sengeisdiaie wtats ad.um Halinda Scogwtsdioie_rkats wd uw
2¥n 2%
their affica. 1 ¢ possably call snotker rasey-mx nppliss o fod ouk what
@. [ BE. FRTTR) Bark oot mix dseign, Bould yom mgwct 2 || B wap wstuslly <= what tas mieke scteally wers, becsuss T
thak they would now what the spece sze far ME concrets? 3 [ caa'b tell bosr -- T den't Tewe anoogh knowledge of o Eo
M, FIOE: Dijection. Specelstien # | Bamle it bebvesn the prims aed the weppliez, But 1 toow
TOR COURT:  Owarrmled, Bm can stbempt to snmes. % || that we'ww kad Ehesa failarwe, acd o T wanbsd his to Ba
This gom with wrege 27 toade. B | momrEmt svaczs =f ths petantial Sz =
THE WETWEES: I den't koow if theow weowld beoan 7 Q- oz finamcial harw?
supastabion, b they wosld be sxpedted To west Ehoss, Bub B & T pever resllx talbed sbouot financiel bare oz
[ onl e B [ #pecifice Like Ehat. Ted cobveriition Wi Fisd &f
J. BT EE. FEITE) A b meal Uhes you'd hees B0 o in || genazated by = and BY concecrd with tham baleg & ner
bhem: in 184t zughte 11 | sigplicr of shelber we st golng Ue be able o get tha
L. TO =, B0l GeoERAily. T meEn, Yol oolbd sCill mesd 12 | decl Lhat = Eeesded. So Chey wefe Calily gensiad
bhem anil el e B | wperEllens, BN we evel Labied spealfhes abeul e llag
@ RLL mlgt, Wil s sipet Dede alfei Le aehdiele | et ol wigfihlee),  § Uil T sy T sikiened, wigh,
Buppliars La Bhed Ths speisT Ak | bhal theie's The pabeiial bt Bl b o el

W, FIME:  Ohgesdian.
THE COOET)  T7LE sumbain the o]t bam
& PRV MR OFEITE ALL wighk.  Lat e mens on,  Vestaaday
Ban Haldngy acioowledged that golden Yiee did nave ta
ZaliveT conorete et woddd paza the STaih concTels Tedt
CEREyY  And ha sdeitted that ke had to mest the test for
and t i -

Apewulahl s,

alumg, foxr mdx Eam®

chayf A we
dlacusmsd, slumy and siz contsst sce SHo oF the
apecdiflentiorm foar MBS la that sIghts

i Tap. Yem.

23

EF gt Fails by Fay avmigh
B And N pea seperienes wlih Thees sems ben athey
caeTets nppliate, pou kmad that the comorwte Eupplier
gt B TappEelEle for g pemorsii

HE. FINK: 1'm geing Lo shiect, il I'm guing B0 sk
pEImlEaien to aE% & guestian foo purposss of that
ehiuctlon.

THE COURT: The vhjeciios is swsliised,

relavant to this came.

Tt 1y ek

HR. FRATTE: %s'we talked sboot rsacowal today.
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THE COVEE: I mdecwiand, bt what khe other tea 1 i-n! Foar depavitdon hacw
sepplis=s hawe knmdleden of in nob oecermerily celovant ko H I"m poxryr. Den T oapproach?
this care. -] THE 00T Yaw.
§.  EY MR TEITIF IR YRLE epeatiancd Hith lbsie rew e § (9. 15T IR, MITE I's baming o pege 89 fighd Bmiw.
sibms conciwle FpPLLESE £n YUt Yl of akpatice. did E | mf voes weart &t Line 13, w0 can wes 11 wal aiksd . id
ol Eive a undeci taeliee of Dee (Sese pesaities that might B || ¥od ¥eE SAEN ditohs From Salden vied kil they sdgivn e
B asdgiaed dguinst the cenftacict tauld be sismsed T | Lishls Par dSecdets™" Nl pou ardewted “Ves. T I8 lhad Yol
fupbher Lo s thireeie sappliegr B | anwwenT el fan pees, was (Bal peur smdcsrT

I, FINE: Objestisn, Balevane, ol wesn, Theowsy thette wended, pedh. T ose 0 sedd

TEE OSWEE: It'w gamg bo be mosisisd. This witmssa O | Baie b —
Ban Limited brawledgs batvasn the spaoifias of tha Bl g Thah was e anevar®
BguEaREnE G THEE ST G pRTLEE 17 | b Veak
G- RV ER. FRITE)  When jou sadd riste, that e wers B g, M the naat qoeetion wap: P did yon tell that
conosanadl that iem did not undeagtend &he risoe what wers Il | tod® knd gour anecsr wee;  dam asxly in the prejmot,
Fau talking sbouts &5 | that s vean we wars talbing sbout tnis raak.®
&, ®all, the potantisl for pemcral, § mean, Ghet wedld i6 Fo you Tecall, na, That magte you hed § cEweTaatas
b the sEtress rigk, EUt ot HED meoe gEnacal tran that. & 47 || wisk his ssout poasdsly Eing ceapanadbls Cfor dsductay
warkid -~ alrcs they wecs e, I wentsd thea o toy to 18 § k. in thia, yesa, I gusas.
Flod — T wanted tres tn sedk incthsr eoarcs ssd find eut 1B fm.  Skay.
what greas &n dhwn cacrsts fadle. T dide't wmt 4% -- T 20 | R. [ don't beer. There's sors o 4% thes that, I g
Som 't hows snough knsubsdgs 5f thers ars il Eandded trs 21 | But --
mams wll the toms, buf I urt wertsd hin to be ssers et 2% | @.  let om axk you this. Dod yoo ersr talk to Sem Seddnec
therw wem == thers s rimk Lmvolved. T mean == 23 | sbouot deducta?®
@. TFinancial risk® 24 | k. Hot specifically any amcusts oo amribdsg ssd not
E. Tall, likm I may, I @on't think I seec mentiocad thet 25 | rsally dedects. Tha wry this in werded the way I azmersd

Malinda Sengeisdiaie wtats ad.um Halinda Scogwtsdioie_rkats wd uw
2w 2571

BUk == 1 { that, I dan’'t Inow if that wax sotizsly correct. What
. Wall, they were='t i= physical hers. Wseil, I'm 2 | I'm tzying to ey iw that I didn't specificslly falk
talkimg what kind of risk. I'm comfumed whet kind of cizks 3 || him about the dsduct mmmmbx or Wiwk would bs dedocted.
Fou'ce talking abost. & | Tha comescmation, sx I recwil, was his maping that LF by

ML, FEME: I'm going ta object to tha form of tha % | met thair fzesh cocrete test eod toen mat the pacamstszs
quention, 4F he iz Telklng guescally oo whal Ge teld Sam B || ot the mix desipn. it t5at ves tha s=d of thwic
that day._ T | cemporwibilify. And that's whan T pobobed out thab ma,
J. [ EE. FETTE: That 'y what I'w anking. What did you B | tha othar cerpewikilisy 2w this stcsngth iseos.
Alichie With CiE? Bhin Pou dald Pol O esiied Wb kin B Q. oeeF. I's godhg Lo Parl Forvand, nol be aFteR e
clees, I'm confured whal Tiwke yeu wesd talklng absul . in || startisg be dem vowm of m cylinder tast Fidlessw . 50 T

HE. FINK: I'm gaiig Lo object ad to ssbed aml 11 | thind yed sikld saybs Lefo Muget of T60.  Poxdd that e
angwuiad 1 | sbewl rightr

THE GOUATI  Tustained, He pald peseval oF the B )R, Weal.,  mEd Ue LEbe MeguEl. T OWGLAE &Y was,
vormEeie .  Thal Wis the pespnie, dl [ g mh e pednd did pei sieRl G devalig s Eibaioe
] {mY ME . FEITED Weiw Llhees sey alher lebe g Ak | kil bl Salide Thed eedil pedfars Lis dlligallew is
Al gl with hiw? i | dslivey 0SS censishad
L Wan mpaaillin, ne P A, e ned nibdaliy, hepeoes eme Tubilave ie et
g okay, Bids't ysu tell A@w Waldner that LF the IR | & patbam, Jt'® jest -- 31 bappecs,
copspate -- AfteT the fresh best repalts, &'t jou tell ¥ [ g Bt thewe wae mare Shan ong failure, ween't tnere?
Aam Weldesy that L tre abtsengeh tewis fsiled, Gabdsn ¥isd 20 | A, Elget.,
could be responaibls for payment of deducte? 21 | @ Boughly. do you vesssbar now pary 38 8 told peu nlne

k. Ho. & dlén‘t specifically tall his they wouold ba
respozzible but --
[~ I Just wenk & maks suxes we're Clesr, that we'os

comistert Ears with poor depositian. This iz & trscacripht

23

& ten, woald thet be oot tighsh
Ao I wam going ba may slight, sswen ox elght.
(-8 Ghkay. Rrd it s parfloulacly comcsroing far youd

| abeot thews failsd Serta, =8 yoo nor wece atacting to gt
L
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ta tha print of combrscting the deck: lan't that cight® 1 | Hanax.
E. Tar. 2 THE S0RT: Yeu cen snswwc.
- Wt ir pertioulscly concarming sbout qualaty desos ] TIE SETHISI: Oucw Hhey got thab isformtbioa, they v
iF yow gat be i decky % [ gat s acdbars bo 4o the mmalysis om At bo ses 4 El'@
E. well wltima®ely. OF ioo don'f hive Fioeghs on i & | struchonilly pumd.  dod 6f it e cbrocteally econd, almost
deik, the remowval of & Seck &5 & Irge coal and laage i B || Elways we'tr golig Lo closde te ledws thet in plice.
Lo gufd IaY dech pepilaced. Be e flak 18, LF v have e Folm.  der . mEITEl Aed L bHal sal Bappaieid here™
wauk up, Peut e Leslolrey ab aeelbes yean e ose Eefoae, e Bn Wan
(TN Polg me k0 weE el Gre ARG, En dlld meel meed e Epe
] Tl ym af Ulede @ beangll besis, the oplisies Lesi 2B | wigeir
same Back wall wnaday 4 003 PRI, dide"y ibr LEO ] LaY
LT L1 1F |9 S thiregh bhe aseplisdis i1 ses alloaed el U pley
. Al the TeguiTesant b for AR0E; Tightd L8 | pould stay Ln placey
L e LI W
] And tEarCE low, L't odte 5 | g, B0 optsber oF GGl do yeu remambay & conwspRatien with
&, It im 16 | Serepiak Ll comyanctien with theas feat Temuits that we
[~ Hred that kblnd aof resdng can meault i & cescval of i Just talked abtsot aboot vhsthar oy were gelsg te ga
i pl&r, o't Lb¥ i Pomward With the deck work given the comcrwbs qasldity
i T Ik | Ampcsnd
3.  End yoa had Shass discuspiors with Javeminh, didn's 20 | B.  Thers wes digcusmizn, yes.
you, thet Shis could Tesalt in 5 rsscwsl of & piscd 21 | Q. You mmd Jeremias?
E. Tell, yex. I thint he praobwbly alresdy was prebiy 2 [ R,  Teak. Yean.
Familiac Hith tEm == 23 | g Tell me vEat iv oo =ams abhout thass discoreiocx.
[ T 24 | K. Wall, I pers with e recesd of the Pallozsm, I wen
E. But, ultimsisly, shes ib'm that low, tes I ke ko 25 | concsread, snd obbsss dir oy cffics weze comcmrmad, nd W
Malinda Sengeisdiaie wtats ad.um Halinda Scogwtsdioie_rkats wd uw
258 Jnn
Hek it up to the bridge sngiresr, mord they oo mosalywmis 1 naksd == We did ddscomw it. I msan, fhare wAD DoEE
=n % to mes EF 1t"s rtoesturel by geing bo b oacceptakls . I || cancerm.
. Ckay. Rnd Hhen an yos sdd, the sbteis ordensd cozing 3 | @, I'm realiy ictsrswtsd mocs in your comssrzatizn sith
it that poine? i | Jasemiah.
i Tan. LI I A Pall, L did o= I aaked Bidm if ba == I think he
[ ind vt ware the rseulte 2f thors coow tarte, ] refectesd arotbar nuppidar, =end I Tl smbwd him 2 meyplhs
parmrally® T || =a mhould do thet .
k. I dom't fmowr the spacific maoisarm, but it bas besn B | Q. Conktect ancthar wupplisc?
Y Epetiente in medt of Wee prolecls Lhat oocing Wil BlA. weds.
pamurilly omve back nighar than 9w cylicdas Eosalk, But in (@, B wou eaked Eis, mapbe ve iBeudld de tkaky
thid Sisber is sowsiimés 100, J00 FIT. Towelimes L1 11 B, WeEo
dowan 'l move 4t all. 12 | g. . EeY. e Teremie® aald. oiey, T0LL Leak bnte 417
G Dl i el peoad ] vl U el beebe ol Ll F 1] W
thak the oefimels taslel wag belae 4E00 FEIT FL] Wy dbal i sl Bo Rim Uhal wiglee T stesiid Dk
2 waik, b | Fab aswibep sl ey
[ i owas wbll]l halow dhed, wssnii it is | & Fhape wid juat ddms deuit Thaye
L Tash, L -] Rlivial sl Enym
&, Bl yme N o oeweseabion with dsvemiah, Shen, shod IN [ & Wegh. [ memam oy Rave o quastlom LT when pey mavs
what you weTe geing ta do sbaut thaty 1F | that treck Terord, Wou At have te
&, Mot mediately, Apdn L7 gess up thoougn e Toidgs W ia e did, fo pax oeeledge. did SaTemish ga out srd
affick.  wo wmbdl they mAEs Erat detesmlnation 3 astion 21 | redsarch shather motrat sapplliss could stsp in ot thls
ig, ot § dow't get too specific sbout it orkil T oses wiet 2 Lsts mamsnkd
they'ces guing L& - what thelr stancs wes o 4L 23 § Ko I balSsws b Sld.
. bt wes bhalr sfanced 28 | @, ol what 54 Bs bell goad
H. FIIK! 1'11 wenhieaw, Toas 25 k. That T coalde't find smather supgliss

Dijection. Hearsey.
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tha £3ll. did you sver bear Jeramisk Grangsard coeplein
shoust tha guadiby of tha corcrets?

L. Wa.

G- ¥ou Ferl Beaxd Tie Gaceball from the DOT bew Sy
tarTacly

A TaE

3. B shased thal he hatl soee conbeste and shased (hoss
wilm Tevemiah. D pes bean epthing Ll Ghal From Tis

Bivkng Uie summen S fidln

=]

T ® - > " & W W

conekzuction work, did oo wess beer anyteing shosk Goldes
Timr baing hald responeibis for deductiomt

B B3

@, Rnd anbil tde Lesradd wiarted, did Fou aven B the
mith thak'® used 24 coms up with theas dishictian?
A W

G, Edd ya eves looer Gl 01 was pesdilile Tor @ dediedion
sl & peneliy be e sspemsidd sl en wisil yes charge Fea

Fanmaats bal [FTE & gapar

I, FRTTE| Ohjesilom e sagem  Whal sosseinme? LU Wit LA have 8 pepsal sl
THE DHIET) fymrmiulsd, He san U6y b aneses B LG, S s ordeeetansd o this dey e e deikistlene se
THE WITWEEd | H& 437 | sagasadn
G, RV MR, FINE] Wl waTe Tl Rearieg fyoE Tis Harerall iR mx, can I Tephrass thate
and fron Saremish drangaard in fme. Suly, snd keguet of i o urs
this pre)scty A, ves aed mo,  Wem, tee LiRTiE ©ooaught on wtet e v
&, Waghdeg, 1F | splaintsg hags, bt 3o dan't o the functlamallty of it
. bld you sax then aboot the geality of the oIt Wt A7 | g, o HELLs o wers Sliiing hecw ot trial po've LeacTeed
any padnt in timad 18 | mamstining shewt LiF
k. L makesd thas. howr dm it geingd Im £t puing rocmsls ik § k. Wan
Iz it gatng Ldilkes £5% heuls®  End e onid, ne complaizfm. 20 | @. Priar ta ths protect. do you mow 5F mpone Stom
Tt'm actumlly better than sspected. 21 | Galden Tisw Eesdy-ific wap svsr poovided with the
[ Whe maid Sty = thras=inch=thick rtarddards acd zpscificatices bosk?
E. I beliswe Eath =f them. 23 | k. Saons war providsd ax far ax I Enow.
ER. FAITI: IEaots of whot 28§ Q. If woz had knowm, ap the Financiel manager a1
THE HITFELS: Jexsmish and Tim 2% | backkespar. that folds=s Tiew osuld be held Lishls fox
Malinda Sengeisdiaie wtats ad.um Halinda Scogwtsdioie_rkats wd uw
&3 348
HE. FHLEDR [Bjact ko Banrsay LN8E ba Lbwmeivl DRBR W40 1 alas'm wrtl - wadd o hees sgresd
Tim. Hews teo whriks. rd ko supply concrebs?
TEE (DRY; Obfection sustaiped, The respmss am to 3 |k Eof usdsr thoes teraw.
Tim Hill be strickan. # | Q. What berms wesld you hawe been losking foocf
@. OFML. FINK As br See, July, eod Seguek. ld you % | A, I would bave wasted more sversight and amksd meca
Emar ay coeplaicts from Tim Hazebell sbock the quality of & [ gusstions.
the concrwtar T g Sould yom Bave wanted mars msney?
E.  Na. B IR Ter.
. BE PEr EE pow oo, did == lak me dLerl sdes. Ddd Tim C -
mavasal] svas takk o ol dising e oraae of e pretecir ir | B, wor riwk. [ would fallevw Ehe Lhdembry
L. Tes. 11 g,  The agreemsitl el Bad?
g. Dhd B orrel il peo Ut im espescled things Lo bs 22 & TaE.
gl AATPensitly Uhan Lhey waiar B LG Fo sl Y ey Y ekl veesd medw Den 006, eeplain
LT | i | thal b me,
® Wiy Eawn duie . BLd e - g alead Ak R, 0§ el Peal P 1S bnild b i st b Uhese Par

B, s wns e lewes deie T sabed Bis T b gel padd
Wt Hrwess awoshaive med Ahars. © wnan b sessiwing 511 the
paymant , 1 asbad him heo ke juys his oustoser, ked he
#uld TS oumtomer guts pasd om the Tames trat e Jest teld
8. 15 dapy, and then thai's aa £ap sa % west. And I
sapsctad paywent thes after that,

%-  Touww reaocd shout tess Seductions thet wecs snssssed
pguinat Bxengascd$

K. Afiexr the Eact, yea.

. dred T wna god=y To ask:. [Ouring ihe couxne of the

23

whal B oarsbavedand s B008 wewindng. T owssld have Ga s
Bk o Aha Laile De abe aaie sl dedit
Fappare . and 81 the sams Cles, Tesd that thros-imsh
mandheak

] of courss, nobody Brosght any of that op T you ta
Egin with®

Ro Ea.

0
i 4

-8 ALl xight. o thecs wes & sssbing in fctabar ok wt

Eha brligs.
k. Taw.

Ba yoa cesank-sr that sesting?
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§-  Who waw thszs?

L. Ha, Tan Jyremian. T bsloess 187 Mils. Tow Mazwhail,
ind t5an m vilate guy from Piaccs.

G- A1 @omm poind ls ifes, wad thate @ corvecsitien
Batvwin youd. Sam. and seremiah Grangaard?

A TaE

. Aad wsat wis sald dukiog bthatl condecsatlsn®

&, Thowas - Ui started el we peesd e gell paisl fon Ghe
vapk wf ihe saneieies Ut gel el

G Whal was mesd sl thal palst in §ise®

i 116, 154 FR

G BNl i, da shasd wilil U sorversslies, Bl slas

T ® - > " & W W L

-
L - -

tha mail that merning, ren bz tosm ko gt the mail, and
thars war oo dheck in the ssil, fesd T told his it didnt
shor up. Pall. B said Be wtill wwrbed bz gyt gaing.  And
T teld Bie vw'ra not dedng Ak untll 1% gels paid. So fm
wald == thei be callid Jefemiss ap, and Jetendah ran &
ekt Foom Walerbe Lo pay For 10 bo pay Um balancs
Bff.  Ard tEat s -- ehE T eecwlved Bk check, Hhab's
whimin wag Banel Al wewilig.

Fe Fa Ve ahed wes breighl wilth 18, Cravipard e Uhe
Comlahey mamlieg?

&, Eithar that semsdog of bha afternsen sesiing. e
Fiad = T aan't 100 vl sed i O Lb use gbghi &b The

wap maldy L3 | mating &7 3 coapla ROure savlisr
L [ omadad we ned -- the concrets thot ‘e been dal Drered L] wou heard Fiw Mavekall testify that he had soms
el To gt padd LECOTE W moUVE an Eecend, L8 trerE an 5 | pancerme ssgut the pradect.  Yeow Bsard thet tedayy
tEm with 8 mpRiying concrets, Of thers 'E sny leooe that I k. wesl, © Eaprd that teduy
Fou fdsl ancartiln that @8 cEn wopply yo, We &0s Nt i7 | g2- Gdd puu besr that frus Sls @scefall osfors todayy
Eniscsatad 1T yeu don'i Fesl coafortalbls. Hs selid 18 § k. Bt the prelucts® Whet poedoctist
sraryinireg wa okrp svecpihieg wes Fns srercythieg cass Ik | @3- Abheaxt thae canerets, Faving & conosrn abagt the
back goid. And then s» dAroweed ths 250 or £3) yards im 2o cancTets .
whort Shesr prodsctsd o bs. It wms oniy D33 yarde. Shy, T 21 | R. I didm'% hear nothing Srom Tim.
Son"t kemr. e askwd for half the payment whes The dsck i i = And whian you wers oot o= the bridges om the Iiet of
pouzed, Hhwt day when the oeck ix poursd. And e poominsd 23 | Coidws, & pou Bmes mrfthisg Srom k. Grangeesd sbowt sy
Ball pay half s deck. Thes the deck iz halPway poued, 24 | prohlemr st el with the concrets you Bed sopplisd?
Ba'll pay it. pay helfweay. 25 | R, I knov they wwm ruming Serts and didn't mow L¥ shey
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@. Nhat did ha say na far am paying She memt af it% 1 | recaived -- what BOL thay were Teceiving oo wiat they weos
k. I foid him I'd wared a hill &t e and of e sasth 2| gotngy foz.  Ban we had that sessting st the deck, T asiesd
wnder the temm. 3 || them: Tn wessytiding chay? Did swsaybhing coss back good?
@. So were yoa the are that gave theas terms %o i | Rre youw satisfisdt
Er. Erargmard? % Q. Hou arked whe?
k. Tou msan Erom the miexid g A I maked Jucamiah.
J. Po. I'm talking shsut thir sssticg. Tho =ar the T i@,  Bndwmi dad ke waz?
pammon that fold Sarssiah, beze’y w5et we will do? B & Os eeid wmcpthing in obey. swsoytsing o beck good.
A, @ vaE Lhe pabEos. Bl @ W Shal gbalement SepotRERE Dar pol WEwE b desided
J. Duriny this comsriatiss did Teresids e=t an UF Fe das in || s conticus asd bring ceonccetar
dAlpappaibted Ln whal you sabe bellisg Hier 11 [ B, WeEo
A, WG, 12 | g Why seT
Go W wae e aelbegT B8 | B, T fmlt ws wEEe -~ W 5 dhallengsd lile.  TREe Fes
&, wary Folesdly, veny ailisiledgeabile. T Bmid e Bad Al | wabisfied wilth s beligleg semEeia? A e BaeLlBg PR
Famk s abal U, 1k | epestailearT Then § lebd ks TP e oest b maba il

G il e may Hrad e bad beded fo pay Hoe §I5 030 ki1l%
5 Tai

% Pall the Fary hew that csms absug

L. Bam fnld him shat © o Tepesting & paysens heduns we
pat atarted on prorise. o e wwnfed Do ponr § thisk on
the Siat

G- of what mosihe

& G iabe .
g akayo
A

dnd ha maid toe chack da iz che mail. And T checke-d

23

sopirkabiong, T den'h waih be de Vhal deell, beowas i1's

warE = ELE 8 Blggee peafeck s thei deel, ©
Brd e ogacdkd (WLl Ba fAna . Yoocre Bettar thao st

Faddy—wduaE . "

W E'E pab mums I ndsTitosd the Tinat part oF thet, Yoa

told bdm that LF gl SEn't o0 carwst et the SRpesctatlons,

you wewld caibar net pous: right

K. F fold his, B s connat mset Bis sepsctstions , we'd

rather rot pee B deck 12 be Peals we'rs rat capibls of

dadmg 43
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F-  drdd wk thwt poind in ties. e only oeed pea KLS, 38D,
which hs paid thai7

L. Na patd. yew.

G,  wEml did you anflcipats Sw oot of Lim oxrrete could
Ba for the bridps deckr

L. EED parts T edtimabed s 5100 4 gard. is el ey
fald Li'd podeg io Lake.

-] Tai Limie aiy cosversalien s ity Wi Soarpeand
Eeneliel 33 daya Vi pay btha smeend half of St sgelening
il

i W

G W e gl the (16, 000, lld e Sles junr Gha Pl

T ® - > " & W W L

-
L - -

mpached that vhan tha ristemet oo ook o= and 11 wam dos
on Hhw ifth We twd @ coples mors pours . Thres mors pours
aftar that £t was. It =ap om tha Jrd == oo T vem on the
Amt, 8% 3rd, the Sth. asd 15 9th, and then LE vas derm.
Than I Baliss I told == that 'r dhie T oeally ceagsd
o, T Lobd Sam e kasnth patd fop helE the deck.  Teu
Bolbe slap sppleing comaebe. Well. 0b e dlseedle done.
T balieien 4 v alieady g unbeds e el e Lesl Smadl
wtull Fres @omeduis alan,
G was Fam bied of Leaving Uhe bllLisg up be geur
& Was
@ el Taw dlde 't Tall g Sal b e eenbisaineg Do e

charge of LB PEraent per FasTe LR | Pomeard, na el dldnt tell mis et ot RLLL wwantt padss
L Tag LI F acbeally had & discowact thase. T dlde'S bnee e
] The nridgs deck got pauTssy 5w - e kspt haulieg cancTat: oo thars four waTE tlew .
LT L] ] IE g #o how much concpate wal paid aftar cotoliar Jlet
= bld yol FesT WTp coplalans moout Wy of bres ConcTetd A7 || whas He hed this Eesting n the bridge? Lt ms S8X LT
that daldss Visw supplisd foxr the hrldgs deck? iE diffecestly . Eov muach wss e in Secws of Dlilizg aftex
i I paksd 1F svarything wsntk geod. He sald yae. Bl Ehs mes%ing Ekabk ccoarrsd an the Bridgs®
3. Who meid ypead® 20 | K. Efter the meetimg. [Par tha takal pratect?
A. Jersmimh. Eucept thers's » coupls Loads of mlump 21 | Q. How mach uam Sus of the smd of the proijsctl
Sxpuaw That thars wam, wsich iz nod going to affect the 2E | Ro I baliwws I mert hisi & statewsst sgain wofes ib wam
Bxldgs. 23 | Eintshed whem [ faazd oot he wsmen't paying. Thet waa
@. D[id he ey that bm axpected you S0 pey ey pecaltien 24 | §AY, 3.3E.
Por tat plusp imp]? % Q. End that Sotal sz for all ftha corcrets tEat followw
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i Wa. 1 the Octoler XX meetimgt
[ Ouring fthat comerzitices war thess any discerrien 2y B That'm cerrsct.
abrist paymen®, or wan that s differsnt time? 3@ Gowd S oy ewer Bees that thers wmx amy probless with
i. Ealf tha przsert ves dizosssd oo the Eroot mode sdan LY that concrete that fellorsd the seating ctbwmr than tka
wa wiartsd.  Bwn Bhe bridge deck vas finlstwd pouring st % | mlimp ilesus you talked absus?
the ared of ibw der. I dide't sepect him to == Sw bad & lot & | A Jurt the plusmp dmsws.
gaing om. T figuzed I'd lasve him aloow. Ta'll aither T i@ B tall e ubet hepperned geing fooescd. Ddd Fous R
mail fha check dem ar ha"ll Bodng it She et dey whes ha B || bo gat abold of Terenish Gracqeazd7
il Back. ¥ B. T Eclually hid Tie temled Bis thal be fadal to dand
Q- 5o tmll Ehe dusy vhat happarad gqoeing Sooeasd, in || malf chab peyment. a0l 1 salieve hir ceesr Vel 5w fan 'l
.  Sulsey Persard. T bilied st Ewl beldge dech o ongls 11 || gl abwld of fde Al (Ben T kepl sewling slitesefs. Bo
faps lates. T madled b, I @id m eeEl beied ob the 1t 12 | @ Li-l § swnt & etablesent, and I didnci esgect - I
of Aovaskai, wholeval Im was des, B8 | eepeeied & paywsst . Pl @ el - T oillascn bl 8 Bl
2o Well @ sebesd, Balore e LEL of Bevesben, dld T pay A || ohaies, T ewpedied e et e e W00, L1109, R
Phs Prawl Galf is b pissls e b | whai T dee hile 5 slabesssl, T dldn apply sy § s

e,

G What wes geleg bhisugh oy misd when he wsan i
payknge

i LT wan ondy & osuple dags wean §oemadiied Rim that
il I thonk § essdled it to him s cople dwye Iater, e
b only fesd -- the only trdng I Fad &nomy mind, I°L1 give
bin & coupls dmym oz tha Lirth off the mamth wbil . oreclly
quémtlonss him Whers's half that paymsst. Al then we
poursd an tha 5UEN mad an the J0ES, snd than tre mbatesst

wink st on the let. Eod then ww gt oo pouzing, med I

ahapgs b, Rl the siddlle of Oacesbes T ossslled, swhan
pat § oAbt paymant ba ks soeee . I Bhing i owee e
Faylox . And aftar that ¥ heand -- ghe yapllsd hack o we,
"Eere etidl waitisg for the gtasa bo pag w "

E°L1 go back one step, ©osabsd, Wen can ©osopect
& paysasty  wremish prosipsd to pay fur half the deck,”
Bnd she rsplisd hack, maping that they'os wwlting far the
Wtafs te pay sned then we'll pay you. A 2 replisd back
bo har, “Hhan cam ¥ apect thakt  brod Hat's Hhe Last thap

raplied Eack wnbil I got you invclesd.
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kLT and
K. Ne told ps hae will poy half == 1 [ & Sot necermarily. TIt's in all She iocetoy.  IE you
3. Well T went to dalk shos the scommt e daks, tiw 2 || woufd haww woms mwjor problsm, liks =ith tba concrets,
sutwbanding balencs S0 dete. W tald pox he wodld pay that 5 || you'd dafinitely pwt tegekberc end fqure ouk who war the
in Tully & || problem heiw. Thit's the only tiws I gl to be lnvalved.
E. WA gEFa B & chedk, LU'W padd G full EfQ. 5o wou ke tEat iBatts @ pedmibilivyT
G- and he fulfilied thal promise? B | . In the cencfele LAUSLEF, Y.
K. THaL"S bereect. T 9. and i%a1's a bad tsisg. isatr 810
-] Bl i wiad hdded g iFed parmerd Lhal Gelden Ties Bn Fa ST
bty dapkdesd G0 previds U domrets Pey Vi sl P maceuss Whais & let of wedk ve fiAr
By W e e bl b previds iSe serwiele Per s deoli L] T ks
bL e s paasere . We'rE pakd in Pall and ave s ey Bl fg. B3l wigivh, B me ahes e ek e lesn saried e
Ehat -- dn yeis Tasl sanfldawh that e sam supply Uha 37 | Eakdbdt 80, Weiitws UELDed deod Bhess smalls Vet wenb
sar Tt LR | mack and ferth et s aed sTangard in Decesser of
] oiay bl | HFE shost paymena®
&. WiEh thome tea tesma, we supplisd the corcrets for ET N T
Eham, 6 [ g.  Ewhibet 4, desm that coptsln tnoss ssaglet
[~ And ne indiceted T war cemfortablas i TIE COORET: 44T
k. Tan. E1 ] R, TRTTI: 44.
B GEMY- b1 TIE WITFEES: Wea.
L. And T Bad 1 comforaibles fealing too % tha tims. a0 ER. FATTZ: I1'd affar Exhibdt 44.
@. Do you fesl bm v dushamssrt in that wewy 2n snying he 21 ER. FINE: HWe objsctian.
wan comfortabls with youd ¥ THE COURT: #4 will be cecsdwed.
K. Idon't «=what T kmow now, I d@on't hurs oo apdnion. 23 | Q. CNE M. FRITE]  Ared pou hewcd your fwthes Sestify
@.  Okay. You fsdicsted that yoo e theTs Haz poms Core 24 | yewrterday that ooce the project was cospleted, folden Tisr
tantizg going o= wt that tise® 2% | cwez hanrd ancthar swond from Gzengassd. Bdd weu hsax
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K. Bt thet fims I Ezwer thars v mossthing gudng on, but 1 that¥
I didn't follow that there wes sctusily phynical cors 2 | A Zom masd that he cruld =of get ahold of him smmors oo
terting goiog an. I thoaggrt ey wers switding foo e laxt 3 | n phooe call,
mampls that rom sk, I koow anough that it tabss 28 dsym § @ But, in fect, Grangmazd @id cespeord oo pme swpuecis
fox when ther poor romwthing to get that lert swspis. And & | mfver the project ==
I Jawt did my oen mwih, Litila Bdt «f math, Zrom the lart L3 I R
Four o wien T requested thet money. Tt wee pest 2 dexyw, T i@ et s fimieh. Groangeard did respand to Golden Ties s
and that s vy I quastiooed 1%, 1w thars s problen with B | ingpeiviaw after the predect =an compleated, didn't he?
YRR, B[R REET & BesvEh Ladek whes T Segqoaited 1t
. Bk peU Ewel bhat ihese sl poes SPParts going o b9 in | @. oid i%wmy Tespsnd?
tagt the eshetetar i1 fa. e
L. THE. 12 | g. . ObEy. I Tt s Lo make suc the ey aslsrsiasd
o Pawl el REees Ghal UBe Veebisg Yeld s Thal theis B8 | el emaitly v dald eie,  5F 5w el Bkl . e
Bl e Eemd il Al | bl A4S — Bald eh,  OlEy. WetEw sharline B, O
a Wil Uil wevElmd e, b | Ceeenbed N, &l 0Ad3 ik T mesnlig e sl an il
G Bim vk ebrnbeed shean wledes thal weewies g ss el 6 | saykng ween osn T osapach bluie poymesit
Tan ines that bheve was besting gebng on ksl veweslad P A, Thab'e esyweoh
Frobilame? I [ g, el then thet evenisg peo got 8 mesposss fros Taglor
a ot i revealsd prebilams, ro 1% | evemguazd; Le trad vighty
.  Ard g Felrd Tiw slazahall testify that &F tress 20 | A, That's cerrect
inrsarth taats com back Lo ercagn, Fou maght fewe ta sl 21 | @ End phe sald, ‘Sosd svening, B ave weibing on tre
sut the wtoucders that w et . Bl o 2% | test resulis fros the B8P befars we sead oot peymsnt .4
Baar that tesbimang® 23 | That's tks firwk senbance of what she asSds
K. E Taard 1t hece, e 26 | R, Taa.
@. Tid you o that tost wes & prccsduzs of the DOTY 2% | @. ©id yow now what thet assni?
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AT hG |
G- e lines @1, 02, 8, &, ed M, do thors deal with 1 || &F 4% redne & lot o it's = wei hols or fhings coms up ox
ths cencrakts work for this peojscts 2 || mxims ouk of sur cenkrel_
L. Tan, they da. 5 Q- Gp, in teose of the bridge deck, wWhdch Linm dites
@. Fzioe to sniscing e Rlgutes en tha Tigst side of § || dncludes yeus Bld sesunt for iBe bildgy deck? 1s that
thit bid fass. did you ceect Golden Tied abs prlssngy E || Line Siv
R, W - YiE, by pisire call. B AL e
G. Tau Lilksd 1o Sl Waldims absul pilolng™ TiQ- 5o, far Lhal Lisw, Sw ediisste vl B43 gidds. WIo
&, chpmeel, B | mads vhe ssbimabes of Bda papdsT
§o Bewl duping Thie rall, Eam sebes] s dppresine tely o whan seuld e Ve BT
Fiid & gawd| Ewidegtn B | g e the 00T aclially peepases s kid sohadiles Peie,
i Capmait Bl | mrd tees g dned Phgirs sih the unk bl pries and then
-] Wowaved . daving this sall Lheve was neyar iy 37 | the swssdl mshsys . Tvesd
Epomeion s wtes bund af sbli@tions salden vies wale R wag. With 3 set of plass, yasn
rave if the concrots fedn'i set sy etmength pedqulnemsnted i o %z for that brldoe deck yom hid the tetal smeart fox
B £ aid haws -- ne. Sy, 1% | that cancrets of 640, pUOR
G- What 3 osald i copreotd 6 | B, Sagpect,
A, #®u, ®% did fave s cowessistian on tes phars Lf ke had i7 | g2- At §1I0E per gasds
dona wry other preiects, and be sald he 454 and That Teodss 1F | k. Sazcwct.
sHaEE oS the clroumekbsrcs Ik | 9. b peenr con® of Hmk ogard yeu arilolgetsd weuld ks
3. Bzt you oeser hed ey discoswion with bds abost et 20 | FLIG par gard.  Tooed
Eiod of shligitiors Galdss Vi wuld hova Lf sny of trs 21 | k. ‘Trus.
coocrets Sid not mest the benting cequiTesamis you ks 2% | @. Bnd about 400, 030 =f that amcicrt wax profit?
would b ispomesd LE yoo wers tc Be tSe winsdng bdddes 23 | K. [Eai tous.
truas 24 | Q. If Wm echually pashing o half sdlbion dnlleme fro the
E. Tar. 2% | Eridge dack. Ip ikak whace I'm wroogt
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ars a1
%. &o you %ock This information you chtmized from Sam. 1 ER. FRLTZ: {&jeciiom. Nalf & mdllion wEmtd
Wall, Firwk of all, did y=u go out and get any cther 2 HE, TIOF: & kalf million daliare of prefek fer tha
sxitmataam® 3 || Bridgw deck.
E. Teah. W got cr it'm & twosday procean.  Thars'm [ THE WITFEES: Hot tras.
mtimatam far swecything. = L. FINK: If I coald sppeowch, Youc Esnox.
[ WThet ware ths sthar syiismstm® ] THE TUIRT:  Teu Eay.
&. Wabax, wood, mobdlizetion. TR T, TN I'm shexg yao Seporitien testinomy.
F.  Bid ysu et any otber miimnctes sbhowt comcoeta’ B | Do ¥ou sassebaxr baing dapomsd?
a.  ma. Bin &8s
J.  drdd me eibh tem infermaiion pou seceived abesul an in || . D wou samembe® belng placed undse satky
eniimata. you e Fliled sul the lisss that T otebed 11§ R Weal.
FoevLoualy. #1, 42, 6. 84, aml 6§ of Uhe bld sdwdile 12 | g. . 0E page 8. T mibed U gusitien  "Hew mech gaelit,
T T B || eppiwibealaly, dbd veu besidd dnle U b idee deell pail ol
&, THE dl | RVTT WhaE e e RS LT
@ The Rakals Dl g Bled de geein Beld, ae T dsleid el ik I Prahshiy Falf & wililes dallais -
il dbgs Fachor in ihe ossl aff cenovebs, labhey. sl s | g nd far Uhe owevele Postivgm . e plillaes, and b
pralite 17 | etser cawrets ey e Briigs, 18 leobs beose Lile e
i and & bunch of ather things IR | ®dd that a= the prios of 375 par yard for g total of
& Fhat sthar thinga® 1F [ A1 0. Is trak et
&, @sinfercing rtesl. Wead, agurepsts, pyless 20 | B, SosTect,
mchilrzation to the joi, and T riake that we taks to pour 21 | @ bnd thet smoont sleg includes the coat of matarisl,
cancrats RG. 2% || the cost of labor, sses sther Sncldsstals. snd profit;
§.  Sm rlake that yos fake i tems of peraltiss that ace 23 | carrects
ampsmnad in the DOF cancrets? 246 | k. CagTect,
L. Mo, Fat haifilling oo contcact with the Dtets, like 2% | @, If lacke to me, if T sdd thase up, that the oot pea
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#rer the projact?
L. Falms.
§. T'mgoing te puint you bo page 100 I'm going to cwad
this and then ask you LF this v four e lisecy foom iim
fapamltian.
Gueslian:  "En et e balked abesd Uhese

slims deductions Bl weee & fed luedeed dablais,
Tau Eeesared 1, 8067
LT

“vau aaidd have had ilbese cased

prr
IR
and AP tha sere Lesting weuld kevs dhew that

atpangkh Ceating vas mel, e wvuld haae b

T ® - > " & W W L

-
L - -

e Tozrect .

Q. Decowms uitisstsly snder the covncecs, yoa'te ke
Faro that saen the deciwion to the DT abort whethear oo
want bo challsngs the tast.
R Tiua.

TTuaT

Q. el edult thal vou pever Leld Sam st e expecied

Goldes Tiesd Lo Baib &y TlHisclal peraliids. Tiuer
L] Tuus,
S peel paabadnly i one Peew Goldery Vhetr dgiessl Lo e

i af peul pensliies . TE Akab Lrier
& Trus

B F owmbawwhand thah ohen Dhe poeeel e ek, o

raimbigvesd for the ot of that sasting®® B eant out oand Pemdd mn eeblmsts for somdoms ales 4 taks

hnpwer:  “resh,  nd we weild baws algs Jant id | over tha jobi

mig wesla of predoctisn on that projsct . ” A, vas.

HEs that goar testimomgy E f g And did goa centact fitchell concpetaT
A e ddd lomss sdn Hesks of preSuction an That. 27 § B L CeaEstad Bitchill coreTets sl guffals Eldge.
- K let of thass teata you dlde't dallengs becnss you 1B | g. What Ald yow ek far quatsa to have thes sugply
Al @t wank = Ligs any were tiEs; oarzectd Bl canerat el
L. Wormally ws den't. I¥ ib'm only - to (430, L% imm't a0 . FATTI: IEqection %o ralsvanos.
warth zb to core that. Soms of Shea are mordmal charges. 21 TIE COHET: Doarniled. Ne £ab Dhipobd L hs besalls,
@. But you wwrs the ons That made the decizion B sccspt -1 THE WITFERT: Towdirx wes sepancive Escauss of @
that Seduction ox to challisnge 18; right? 23 || gasta=plant a=d they wecs buny.
k. The ozar Zex §290, yes. 24 | @, 4OY MM, FISK} §70d & yazd?
[+ fa yoa'ra azking ket faldsn Vigw pay ¥oa fox FLON Yagh. They would Baoe Esd to awt & paste-plast up
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@. You sspect Goldsn View o pay swsz for the Litels 3 || war high.
duductions when you msde tim dacimiom cot to cRallangs 2. So pos hed e oppootunaty to ume them, bref you didn't
tham: xight? 2 | wmant to do 1% fox §TED 4 yard?
K. § wruld think thet iSay voald help sut bsoeams they & | A. ‘Thay =azan't for pazs. Thay didnt gdre ma &
wigned the may design beaxw. Sa're tellking & cogple boreired T | pmrantes they woulld do ik
doliarw in charper. B | Q. Dut you didn™t amk thew LF thay weuld do 28, Yeu
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any izput en whether you tart fusther ox net®

L. ® told thaw shost 1%
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K. Tar. 1 R, FRITE: ‘Thak's all the goestione T have.
. Tou hsacd Tim Marskall sey that that war his H HE O0iT: Be. Fisk?
nugges tion? 3 FEDTRECT TRAIIFETION
4. oozl & | ¢ m. rIes:
@.  Wolild peu hiw bad te do e of thal 4F i Wt fo E Q. Did you ol provide by bille for cofing te Sim o2
pEoliless WElh USe comsraleT B || mElanr
&. magmally, 4. TiA ma
-] Tau deri't g losbing fon e sappliscs LE e Big why halr
aupplises ane delog whel vhey e duppeaed 19 v Pl whey didsty sek P Les,
a Capuaih BE | g e hevel peally eapebed e bo pay e, did g
G T b e e sl pamed b Tull Few dhe B A 5 wupipiad thes te pey bhes yes,
Pler wapl,  Warmally wesld yu pay bR Tull  less U 17 [ g W ddn by previde thas wein oeples of Billa¥
Saduots ar othar ooetay R [owap guing fo wais will all the sweake leared
& o, Mg Tre fact of the satisr f5 usdiy yaor BF cumizact g
3. AormElly de you waifb to get thoss Seducts Safars &5 | osar the mssparmibility fo7 the comt of coting, Tra
L i6 HE, FEETE: Gbjecibon.  Bguin, betwednm wae and whed

ER, TINE: ['m gelid Lo abjecl te the pelewinie, InE av THE COUET) Bt "8 cleaw Wit the questios Ge,  The
Tarezss. Thim desle with othex cortraatis, with athsc iE shjsckblom o avernzled.
marrkraafiors Bl Tou o bry B2 mnawer.

TEE DORY| Wall e 'we goik dewm (hils resd o likRle o TIE WITFEES: Eayr that agein, =iz
Eit; ma the chisciion im =3 21 | @. (@Y ME. FIMC]  Onder yoor comtract sith tae DOT, yos

Tau can tzy ic Anmwer. 3% | Bmar ths comt of coTing. Tous?
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rou kmow the amsunt of deducte? TR Tt will takbs & Qittle timm.
K. Na. B | Q. Sall, Foutre saying that thecss pomathing iz hars
G, Cikellseg Back be that. W pae For the codl of 15w B || Ehit segeived he Agpllat 14 pay Do coring, End I'd Liks
caring Wean Yol gel 4 Sorbng tert Uhet confires @ failed in || bs Fied thak,
eylinger LesiT Sam Paldner said that Golders Tiew is 11 | R, @ dkdati say that.
tesparmlils Lo teml. Dol yre have @ sigedficant Bill Sax az kR, FAITE. Be dids'tb.
PORkng i Hils salierT B THL WITHISS: Mhwt [ éd say &= that an the past tha
&, THE | wthel sugpllens, VBey weuld asb s, and bhey i
& Wt waily illal Gew ew Fed bhal sasbng 26 | detareiow 1E thay werw going bo core thet ex oot deganding
&, Tha ehe bles ges B8 B0, snd Whadh's juad Pes s i | an tha peiea b8 poebiy soch wial j§ dcened dooss ba
DhE R A T bl LR Tl SRR S R i A BT iR mY . P Aeel Rl weiilad B b 0F e had e
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& Whn pald 5 Suriney Compamy ¥ [ & W% trum
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whars t5w wipplisr bascy that sspsnss, uwuelly the sssut
thak's charged for cancrebs tr ben or moce timaw whal caw
Eilled in this cara?

4. Wet Lria.

§. G0 bBe'w nob eercact. Whit Tin Baswhill saye?

L. The teecraln L5 ahowt S50 ih Flous Falls. Seith
mabebs, Foo beidge decis of Dl fips. a8d T gl — they
pall b abdigaats,

o Ei Tie Barsisbl be Just Woessy wies e says L8 waw
i bwim Rw bldm Uial Ukl g wat tsaisty shaws G las
Fiwwr Taoborad b8 Shab sdded slam®
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prcfect wadld, all e evldemes comes b, abd Uhen Lhe
atiameps sud the Comrt have te gt bogeiher and meitls the
Eirgl drebraciions. 5o depemfing wpon Hthe Elming Bomeryos,
1t 2t's mot terribly Bete, we' Ll Qat gou ge wfber all bhs
WitEaideE ate dene. W 'lL werk om Eheae Ehuings.

And what 1'd Ltk te o then e, right aay Thuoedey
mibeg, o coms hacl bm, T oimed e nsleeciless, ad
b oy bl imey apguanke .

I'm bot siee LF the tieieg will al) werk cel gaits
Ehil well  1f v g wLEll Eakisg besliserry dad scldsote
ookl 5:0) o'clock bomcerew, than we'll grabably heve jou

R, FATTRr T'® gebkng b6 dhjaal.  Thal's & A7 | ohms B 8 DLAELe later Tharidey, We'll #slila ke
Eigstatemant af tha taetimary. IR leetvect]cis Thitadi§ mersihg of ScmetkShg Likdé that. B

THE DOORT: {warTulsd M | Phi gedl Em, B Ghink ok ieis gednl, poe'Ba godeg bs gat ik

THE MITMEES: Sp Tiam &4 k. Like, Es's besn o ohie 15 | sb Thissdey, 1be sarlies Lhe belles in sy eind.  lad Cken
as b peimed amd glaced Bridges.  So 1 dea' b eew o b 6 | o geb bhe opporbunliy te delilezidtd, hapsfully sdtk 4
womld ke bk to SFTATEES That to BS A0GOFA5S On ThEE. 27 [ mech Liss as you meed. L @i’ b Lile Seiddisg jeties ol dn
& Y HE. FIN|] Tou tkink his fsetisany La wTong. in AR | ihe eieiieg af lole is the afCestioct; kol somelimes thal's
sthar werde? 10 | Eld sy iE werks, 1L Sipesds e b mmch Lima o bake ba
L. T thdink thet his idss of wéat the concrets actod by 30 | daliberwts. Bnd ihara’'s mo pressers bescauss this in
carte from s supplisr i wrong, s 21 | cosplew. So 5t might Saks yeu o Dittls Eis.

§- ‘T troth of the mattsr iz fust o the dack pooject 2z My & atill geobably gelsg b Be dema es Deszaday bu
alms s had J437, 000 of prafit bullt in Cscems you Dw 23 | mn promiess, 0ot iF thet goes the wey T mbicigats, ws
Foa had tha ciek undes yo= conbzect wits e 00T o pay 4 [ won't pesd to comm bact an m Fridsy. Ee'll see Bow 1T
far all tha berting m=d b guavenkss b gualiey =f ths 25 | gosm.
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cancrete pzrivmst to the stmangth standardr SRt are 1 Aguzn, T mead B0 remad pan ack bo Soomeres smonget
carmtatned in ths spsc books, Trus® 2 | yramesluer or with amyens slxe on oy sobgect comecisd ko
L. ¥ot Exus. 3§ oaur bxdal, Do onot form 4x eapoass ey apiaions mtil the

ER, FIFE: T f&on'b have saeyshing Serther, Your Foasc. 6 | cags iw fimally subesilaed te opou.

TEE COWET! M, Frlty, soythleg Dother b this toe? = @a will reconveme, and e will lock st gharting at

IR. FATTE: Fotaing Furths. & | #:0 ¢ ocleck in ths mesming.

THE O30T: ALl right. ‘Thank pou. T All rime for the jury.

Can ywu band ne the sxhibite? B iTrarempon, the oy leaft the owrtooom, and

THE WITHEES: Yaah- L] Eha follsuing proceadingd aasied oefdids tha

THE COURT:  Besh oF them.  Thank yod. oA gEn go in preavney of e Jucy at 4:5d pom. )
ahiad aivd Bave & feab bgaln. 11 THE COMT: Flemie be sealad.

He, Thnk; ab thie jmciure, geging the rezaletian of az s bave & coupls of mebbere we Bave o dsal Wity ag
sems mokiene, Sox the Stats ++ Ehab'w o habdt [ geb iako. 35 | thoim tims. Tirzt, T mgoeng bz ga to the defeses. Asd I'm
Foay tha Fluinteff wish tz past st tiix juncturs, pesding 4 | tzwbing this someehat we we arw ot the coclusicn of the
ihe pedalillien of albei wellsns Efaie e Cwudt? Ak | PLalHLLEE 8 Dhiw, dpendail dpen dbolkes of pal Lheie LS

W&, FIHE
THE {TURT:

I's glad ba weid Far tha day
s w geod tims bacemme 1 wes gaing ko
gut lat thes go al this peinl. a Baws 2ame obBes busteess
wa have to deal with

This 1§ & gosd Lims far 5 fa Dok jou felks gu. By
flas 05 Lo peddes W0k ddditicedl W bemdied dirl L bimsey
tomagrew morrieg of 4:0F o' gleck.  §'w opflmdstic we can
gt Uheough (e sdioesses el Leslimey bemszs, [ daw'f
Enosd I bhat Lo sarly sftearmoon. middls afsrmooe, late
aftarzacn. It Hnd of degendm an haw 2%t gees. In s
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guirg te ba dizcovery allowed imoleing pusitive dmsgez.
[ thank thoms well ks guartises Er. Fick wocld bars ta =
Al ME. dringaard. That L5 a good tiee to oot that off
paCaiGs detarminatioas hame to b mads by the Coart in
carEestien .

B2, M. Fribs, dcaw the Tefendest bage sy astizie poo
waml the Cowrl o cepafdar &1l bals peinl is bise based ob
Bt chEe ExE basn pladt

MR, FRIES: hmrmiog ea acw ot bhaocloes, ;1 weuld
mara far dizected wercdict an all coonsa.
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THE COTET: Toa Dourd har hessd the svidancs ard
tustimcay. Tom completnert Bas & coapls of dudfferems
clddme Shat gre pat fackh, Cownt 1 ds byssch of carfwack,
The Coect Baliswes fhat sufficimal faciz ki Deus sak
forth fhal 4 sesssnibis jucy cowld conclode ESaoh Wl d
brwack of coatract. To ths mabiom for divectsd meTéict on
Comnt 1 im demed. That somsshat dovetaile inbe what ' os
il om wihed dlsduEsbaim <Ll slime mellens

I was alear Lo Uke Court glght suey Shrsingh Sam
waliler ' tealisony Lhel therers aol o selilos coulzsct
athar than o recipe hecw, but Br. Heldser testifisd thace
Tha terma of tha werhal sgressant
atw Wbt i ie diwpits bari. Thil's Wbf e hio queztlei
af Eack wlich afa poisg 1o ba foe i je=y Lo decide. Tt
the Ceurt in pat gadey to §llow pressntablon @n any
asgligencs claims that weos a part of the ooumbarcliis.
Thia iz parely § oresch-of-oantrect situatisn.

wap & varkal apmanmmk

I nsd
lludsd to that dutisy the sacller soiioss hsivings
dejpiidling tpons I this all s Uy, Thal giestion Dek the
Coughk was Semedal anms it paseleed itk the Lesbissey
that's baes pressrtsd.

He, Fimk, Fou bied of Dewmsed and heered ardusl abrot
this & cruplé CImES &5 T4 Wihar ThEce sud o o0Tach oo
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Sax Muldnar wux vary clmr: e contimamd mgplpng
comerele bodanga bw piid us. T ssbed Ris, was Ukl Lbs
weman?  Tep.  Aod mosr thip Balf-papment sbatement, wnbhout
any sther qualificesaon, ke saad, Tesh, Shat wag o e mads
thi emst day. Well, It wem't. Mod bhey conbrmaed ta
sepply s corcoets, which 1 thankt evidences that that wex
pat = they cotineed mppiyizg the concrete becuuse they
geit pazd, They werw nat smhuced b2 pupply the cemsete far
5o ar ip apctiep o yeu keow, if Baze
was wims agfeessnl ko sale paymesls in 8 sertals sy,
that'® past of thiz centract. bed if the ooy Sesls thet
Ehal wad paEl of bha cwstracl isd Seangsisd brasched it
tham o Ba LT,

But that's mol fesed. Frood kas to ba I istshdad to
sceiwe moi, 1 knew 1t was false, § said it intsading to
Baew yo Exly on il o balied on SL Lo pos detziemet,
Feied 15 saripes stell. [ sean, 50 Bappens all the i,
people. Moy, 1'1L pay you i a bil. ©Bh, I da'b gal paid,
e hmide,  OF e gl Praed moesiy §lme & soslomes ssiil
they' d pay Bon womething and Elue didn b, we' d Bane Lrad
geding en 41l the bims, Thet's ol Draud. That's & Beedch.
[ pm belleve it, Thet's & bredch of o speesnt. That's
meT fraud. Thers's Dothing here fhat Chey sidd that woeld
rirs te tha leval of fraud, I dan’t balieve.

any atkes peamn,

AEd of Faflad. 18 conlldie hls s ]l -- wall, 1

Malinda Sengeisdiaie wtats ad.um

L Lo

Halinda Scogwtsdioie_rkats wd uw

L Lo

& traitional wwatten cogtragt  And mydes that' e why yoo
ware gEirting thet deeus, @0 bo epeak . in mams cerperie
Buf #thip i & confzect cms.

Wow, a5 ta Cownt T, Chat's ihe Dud-Tedfh cledm, and
thet Al st couples wila Comt 3 iawolviag foaed end
dezadt. The Dot dosa baliewve thecs heve Deas o mab o
facte preawsntad to the Jjury iF thay balievs ssed fizd
cedible that they coald mls for the §laiotiff both in
conredt 15n Wi%H bid Fails and o Pk esiht of Pradd bl
decalt. P the mriice for jedcmesd . aotwithilesding a

YErTilet or pidgemst sl 1Sl lise, Iﬁmm Lo [me

waniad.

HE. FREFI: Can [ prasent asgemsck an Lhak, o shocs
wiin?

THE SOORT) Ve mag,

HE. FEITE: Yoor Hoeox, Ear fruud and decwit and bad

Eaith, [ don't really Enowshat sb's besed oo Bagbs qou
hsard pomsthing different than I ddd.  These Bas to Ba,
Frewt of all, & Eallim dtitimecst medn. 1 unteedtind et s
podsibly some Chings bhil were said bhit peie [alae. dew
Lmed, I'd pay you Balf  Ohay. Thab's the ealy o Rhab 1
Ulinl come clima Do dgibding Ukt cceld arguebly b= falim,
But Lb'® ot -- bef L5's pet Just & Talss stetemsst, [F
Ean bt bs o fales atitsasst thet they zaly an

datrizamtalily, ta their detrimsns.

w = - 0
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think Thiy'il Lgnoes BE. N0 LF Ehey de'®, I'm afeild
Se 1 thmnk tks Fraud, decsib, and kad
Eaith cBaime, I Jwmt bhick thexe was sulflflcleat ewidunce
Lo mgpest thoss, i I° 0 move Sor direoted wodior 53 well

a3 & Exuach of agoesmant.

wa'Te coming Back,

THE TUET: . Fisk, =y cvessnfis?

WE. TINR
Ehat if tha Comt dosan'® ruls this wuyp L%'m gedag be Bw

En 3% peagn T'we pever henpd the soqesnt

Eppaalad &5 D108 golfg 15 ool BAsE_

THE OORT: 1 heasd 8t 410 the tise.

WE. FINE: I'we pewep Beard that  ['m ot gasng ko
malo @ aryommt shoul sl winld hiappen o appeal, Bob
I1°s rary obvieis That §14, 090 was past dus.  IE'd very
sbrizes that B, Grunguazd knm thaf bs hed zosm penalties
cumlng, Me biws thal be hade ™ had iy dlscussbon with
airyhody Feom 0alden View aoub payisg thase He dida't
goeride uny hille ez coving. Me bepk Geldan fims in the
szt wasy chvicaly, Amd aut en the bridge he sads
atitesars dumignad b keep the coserets Elodng mo Ukat ha
o] Teep bia predect fleving ard D dldn'© BAWE OF [EY
somione elie F100 & Yiid to Fuisdsh ap
that thars azs sistesantr sads by witnsasss tha 18

1t's ey abwien

Believed by iba dury woeld shos, masbes cme, (hab there was
Bad Twith which is isplizit is epary cenieacd. 1 Ges this
An & weirdl conkract whars Tow had 8 meries of wales, B
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Bad palem, wnd ma the VOO deaw apply.

ek, veay chearky, &F the Juy kelisves the Puldaeae,
bhat whwa the Taldnsrs pap Shey were parer bold that Shers
il goisg bo bm anybhisg tast Shey would bm cesponi lEla
fer; that theysmve Eagt in the derk ahat thess pensiboes;
srd tha% sezurences were mads that. musbar cns, eneryiacng
war all good . which s ressonstle pereen weeld belisvs means
thers azen't a3y prehlsms s the camczeta that bad been
stgplied befere. Mod LF 1R jury Belicvss Lhil Jecaslik
Grvjaard presieed hat phen Lhe Chedl dech comcrela Hm
padd, ha would esediataly give Ralf of the scosy and bba
IF tha taey balless thal, then
they ba claasly, is additien ke Bid Fiits Eee' s gooesd
for fraud and decedi to sk lsast go to the juwry, Toar

et of i1 labe on

Hareax

THE COWRT: [ this matbes the Coel balisves theis
ire sevesal filse statemsts, if belicved by the fie7 Le b
False. Firsi, we beve some paymaat issess.
the ®alf sad hElf: It wse payesst of the baluscs msd.

It s st jest

Thit s e pasl of the abatemsnls thal weid mda, papiee
Uk balansd of s F16, DIE wliah Hr Srasgessd didn's
follyw thoough on,  The otbexr part of that s the prosios
te pag Walf wpon peucing of the beidge dect and bedf eothia
10 daye 8F Ebe facts s pressnted by the Flalntif? sce
Ealimved.
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Palse is e, Drasgeaed bsd siy Lbioe wore dlsceisleads
sheart puaring of panaittar spd deductisne, and'ec
deductims, on ko the sepplisr. Dlvieusly thet's & vy
dutterent vaTsacn of facts. The false stvbemsnt tas Comrt
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q Azl
EXRIODITS 1 FIRTIEER FEDINGTT ELEMTHATION
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I3 eTats Resulis Blatcoricsl uweatker aya. - - §| Ehm bl echeddde. R T arsdacstand LL. sdcl Ltewm LBk you

SO ITHL Bl mid eontalomd & elemant of predit’ in tmat raghtv

CIENTRNT S PEHTRITE 6l B Soke B9 soEd dbH'E.

LTS Targezdi Lot ol R 'd T . TR delhg Lo dhee weu yelE depedibied. page 5.
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of what ww'rs repporsd to be doing. 1| datermined ths =wagee paid and thaz the officec
i, FHEEE: I'01l withdres. Yeour Hoooro 2| cospmwmation. Troa?
THE UNT:  Wary good. al & o
G- OYMP. TING  Your cobpany. @ I ubderbesd 40, hed &) @. 5o Ehat Piguse ¥ou et give i aftes moswy has
FEED Eeoaiptd 1n 2071 axcesding 13 miliisn. I8 ihat £l lzesdy bees paid sul for aspleyesds and Sof afflcers.
Lrus® B| TruaT
&, makiwel, Tl A W THeE.
G Bewl Wi Qlokls B0 ma Libe v lEtal lswoss et o 20E B i, Filik, Thai's all I heve.
wan abeest B3 mAlldosm, Twvue? ] THE GOUNT:  biw. Fekie?
a L L] kR, FRITE . Beiblng Fusthes
HE, FTHE) That's &bl bhe guaitions T have, Toar {1 TAE CSWRT: Mr. Exangward, iF you seculd band me that.
Haraw 23| Thasl e
THE COOET: Bir. Frits? ] Rap Flagntiff's & previcssly mecsived, W, Fiak?
ML, FRIFI: fhial jee, feek Hates: D hise just & Fol Ll W bad Fa, @,
BECRCEY - B ANEHATILH L KR, FINE: WVes, Teab"p alresdy bsen.
| #% bR FEETRC i6 ESE CFAT: Sc 1 kare B asd 45 that T'm peoviilag b=l
-8 Jesdminh, I BAnt o show pou WEst e besn sacked 27 ba the oclsck.
Exhlhit 45. B you gulzs that & 1] E1 ] Tau asn atsp Sowm.  Thank yos.
i LT Bl EHR. FOINE: Teower Heemsr, FlelnklfE rasks .
G- What im that?® o THE COFED ALD eight . Flaisbiff heving sasbed, and
A, It's sur S-corp, my fimal refum echeduls of what ws 21} we alresdy sddiansed] setlens Teotatdyy. He. Fribe, i=s you
mabs For tie year. 23| comfortakls proossding at thiz Jumckuzs?
§. Wece pou sequexted by Mo, Fink to briog that todey® 33 R, FEITI: TYex.
. Tar- 1 THE COT: You caz call wour sk wiicasm .
I, FATTE: (kay. I'd offez Exhibik 45. 1] ER. BAHF: Ocangaerd calle Tim Harshall.
Malinds Sengeisdiuie wtata gd.um ‘Halinda Scogwtadioaie_rkats wd uw
ax a3t
THE DOIET: Aoy aljectian? 1 THT {DORT;  Mr. Werehall, §owll remerd you that peo
W, FINE: Mo, Tour Hancx. 21 are el under oath frow serboer ia thiw procesdiag, Ta
THE OOIET: 45 will Ba receiwed. 3| you underxtand that?
@. Y ER. FRITE) On that Befdxdt &5, T baliore it'm & THE WITFEES: Y.
Line 21, what wem your met o ] 5] Tharwapome=
=t lacoms fox ZOILT 3| TEHOTHY EARSHALL
R, fTed. a1l 7 hawing besm previowely duly reaon te tall the toath,
F.  Dhar. et wsrs the seounts of daducty i thix cums, B wun axenined and tertified forther as follour:
taighiyy L] DEFECT EXRMIHETION
E. Die I thisk b ves betsen 4T- and 80,000, radsdess 1| E R, REHR:
ih thal emighborhead. 11| g. Goed mocmisep. M. Harshall. Besw are yeur
| 9. okay. wwb vas lbe oosb of Lwbk Gsfing skperseT 12| B Good Eeimlsg.  Good.
Taakh, L WLy o B g, AR Lb lesl pedtarday el yel GeslRELedr
&, The by ane was, Like, §i8, 90 dll m.  weak  waE Uhel just ene dayr
G Wi e G aapeiead aleis mighl e besn & goiien Ah| g Ty Femls BiNe & LEVide BlL Lenger sge than el
af yoiay Lnedes far thai pesr? BB Waiitwe alpwady hiay wp have planhy . You'‘vs had snsagh
L. cammesi, 17| lsseeen talining te s e i Wil g pretty gulekty, sl
WE . FRTTI; That'w all the quartions T have AN| EUR1 quep swoand poowow dkett oowet agein what v alresdy)
THE CHUET; My, Fink. any follew-up? 18| covered,
FORTIER, REIIRECT RCTATTON 20 § think you testified That ie PETL you &id soms sart
BY HR. FINK: 21| =f aits inapection of Saldsn View ‘s plant.
G- et dzcoms, that i going to be Scasguard 25l k. Weao
Carmtructien's mat Loomst 23| @.  And wers you sver st that plantd
k. Tap. dH-corp, peah. 28] . Taao
@. Asfore you gvt to cat dncems, thougs, yows Sdrat 25| @,  Could thet sits isspection be accasplished in oos deg?

Helinds . Songetedfoyy .etats.ad.ux

li=linds .Soeguteadiain . etats ad.ox

GRAMGAARD AFPENDIE T4



. - W R g e

i
11
¥

1]

ik
Ly
1N
1
1]
21

IF

=3

o W - .

iw
11
iz

id
ik
is
1T
i
L¥
FL
2l
F13

L]

eyl aimuabres . T paks . milies,

G Ten yeaEs pEkar Do b peaect et g Fed 8 bk
predert that yos coarsaws

L. Tash,

. Did 3 henr you teatifylog serlier about what peu
thouget the prapsr bid prics for & mpplles to 2dd coczets
far = bridgs profect Would bew

k. Yesh. I mean, I'uvs neesr sesn the dlzsct guotes
Eebewan the mopplisca mnd the prisse cantrectar, bk T Baws

b frir fdes From Salbing wits obher resdr-nox sugplisze.

s
w
]Il
E L
20
a1
2k

23

B odewi'h Taves — T den' b e
£ bt have bhal anfemmatlon, Be ok § oaes L8,

b naoiard of syl leis.
thas
Et'm Baan bet and the sgppllese -- 8 donc't e meally hums
& lieted wappiier; Ft's mage &f an informal thimg
whers deramlel -- we say, “Weo ao# you getiing yeur
cancTete Srowrc And he telle ma. CWe'Ts gebting it from
ol W

@- B you swer have projects that haws s muobsc of
cancyats moppllisTed

F Hat typismily.

Q4L 4%

K. Fairly serly, szound the Siws of the fiowk or mecond 1| @.  Okey. Pt not om projects yeu've worksd an?
gour T thisk i whan thet happenssd. 2| & The ocw from b ywarm age, I cen't recmil, Znd net
3. okay. Tow did ot come up? a2l sl Eridges recssswrily hevs o lok o cwemwbe. Bhan I omay
A. well thit's & gosd maatdien. T doscl e eHaclly % T wocked on a bridge, there's & tepe of bridgs they call a
whiafi w4 wesd Lalking absat ihe posrdels Tivk fectecs in Ll milbetes thil's ol & pouEed deck. TU'W & precail wnit,
that dkhe cowemsallen. Tat's Ui bisl I fae tecall o B amd iU sel on sews kil of piling. e LS & diffecent
thal . 7] tvpe ef brides. fed bhalvs UhE e Lhel T woiked o
-] wirsd GadiLElad et D bald yeu b wanied e paie @ B| srewisusky. T dencl Gnew LF ey e —
Fais Bid Pex the shate) b Uy phgsir Pl 5 e trpiieg be usderetas slmie —— 5 Ligles] b g6l an
a TaE 20| applei-be-dpples compariamn fea is Syldge el s oliei
G Whal ales dld he say slang Whass Dlsss? B e s i Tl 8 i ol pikos Fod & bibdgh poajirl  Da
&, Well, Bl wes skt G0 W ke ol disossed he AF| i Fave 8 pompaikhle oieie Cheas d Uiia Dy of aloms Fan
Prire, aned I trink that wee e BaEE EWETELLLEN WE WIS ER] & Eridge deck whars pom bmew what tee suppliar'e Brisgs
at: pucewsmmded to popgibdy talk to another resdy-miy Ill price wae to the centracters
BupplidT fa EEE -- pRU e, | Gidn't ped tee actual bad EEl A, rave A ool ldes, becEas v Te bad theae falloges
Frlar, but § ke wimt fem teld we,  And wTen 8 fesrd i, B 6| Esfore, e makb to edpasd oz far, But this ham Desn e
el Likd, pUs WAy EMGE bo mAkE & call and talk So ooy 27 ArETTY WidS LENUs AT bred atete wEn comcrte Cholurdss
whe'm besn In tule mitustion before. AB| whars we've hed Pailusss gebting gquetes frow sgpplisce ta
. Bid e bell yodl scmsthing mlong the lSnss Shat hs did 10| mpely s mlr: S Hhews'w daPinibely bass heckgreond Eribs
want to qooges e stats with his pricsa® 20| whai the cart cf ths te in T
A Tar, B Sid 21 Emd &2 deal with this, ==d we've hud projects wheos wa

Eore Pur im the Sslden Pisw plaskt Frow the projssis 22| couldm't get & bid Por concreie. s hews mpplissx Shat

Thoss milss. EI+ wan 't mupply ur cooorefs Hithoot that fncosmasd police.
[+ 19 Frwtisy closal ZH| Q. Fo you find =hen thdoge oo besd oo somet Swes mes what
E. Abrut ihrees miles. o tha pricam aza®

Malinds Sengeisdiuie wtata gd.um ‘Halinda Scogwtadioaie_rkats wd uw
L L sl

ire projects typically that close to the mgppiisc? 1| & Vest:. Gknd T mleo -- I Grow people tEaf Sz cormect in

Na, nri normally. - Ehe resdy mix irgfptry and I've led comermat-lone toat
@. Bnd yow tewtifisd st the outsst, which sgain Fesls 3| wazen't workicg rslatesd talking with fhem, and Gkair
Likw & wmak sgo. ot T iBSnk wou peid pou wooked oo eboub ] azauk %. Go it's besn a
aix Bridge poojscial 5| stateside tdng. Thecs's been sevazal correscastions el
& Roughly,. wemsvthing liks tEafi. ] thayr =szan't cscermarcily pectaindeg to thir poadsck.
J. Over bow many yeamm war thaiy T| ©. Tid yve have amy == did you srk Sem smy sors sbout
. Owsx 25 ywmaze. B| what sant infe budiding t8wi price For his concoets?
Q. DEEY. BEY mEw, LebTE @EY Bince D020, of Chede @i Bl A, me. T dust secommanced 15a% he mayes balked ta
E.  Thal'v trm only Beldes, actiel beidgs, well, T guees 10| anethet seady mis supplias et kel mupplisd corecrets $or
I had ard this dlshet 2o, Il the sla%s.

| 2. =om st ol Cies imed hed bess U ey s In sorvcal 12| 5. e sy swplists, wes Lhis poedecl val Bid e

FRAEET 28| ey s llans weie Listed, eararete suppliens waie Lieted
&,  waih. eah. I'® Leying Le Gl L -~ oe b Sees dd| For W peelecir
el sl the eeedles, asl T doncl Ul T kel sy of The ih| ®.  mwl ens. T sl see Teresmlahte gl e his

Helinds . Songetedfoyy .etats.ad.ux

li=linds .Soeguteadiain . etats ad.ox

GRAMNGAARD AFPEMDIX 76



. - W R g e

i
11
¥

1]

ik
Ly
1N
1
1]
21

IF

=3

o W - .

iw
11
iz

id
ik
is
1T
i
L¥
FL
2l
F13

L]

L L]

4%

F.  Fou'd v that sbwad of me 8F fhers would ke msltiples
aupplisce?

L. Tean, The only tims T Sevs miltipls ts i pou hars
tamceats pavicyg and o rioeciuzed predect on LSe
™as il 'Ll peolably et & paving costractor
that s gol ely sn pled. el U yoar ]l el & Deady mle

tomtrach.

ilippliss ot the sireciiss Wk on Lhete
-] mi, Fen s projeck, ai U stsel did pes s eees
Gubden Tier weild spply ewsreie far te sl projedr
MR, TINE: Dhjsckion, yom Nepar.  Spsculation.
THE DHIET)  Bambainsd
G, N PR, RAMN] Db yeo e LEll G ite, Weldess sl

K. Yeah., Tesh I thiczk that's oight.
the OO0 pewrksrdey, and T hed om Hee yesr sed 1% wee 180
Ha T thdmk thim ooe =ar 1400.

T % looled st

©.  In theie & Raidme of bow many dave ey cas finldh
wariyy

B  Wo. pet -- We odedth Limel Ehat, yeu e

. WAk abeiif pameiil TH thers & paeend sdalelin For
Enraiillew g ymenl Bawlaer

By T Umine Weew was o Shie e, 5 ooae'l ey, bl
B wemms Dike D syl heiw b 00 dayw or sesibing Liks
Ehat

Q. feah, BT T ame IR el 30 degm fan 40, 000, desa L

hwws mlglt Bee woss lrwlabl Ly das, o by olessd e
il sl ilan Hray Pad bespsrnry Teaffle on i1, sre-lane
traffio, for & year or £o Bafore we etarted the resorsl
i el

@, TTAL wal paEt af the reaman Wy 188 DOT pet in &N
tncantive far txis prajects

B, Uem. Bt hud bean clossd cx Ddwlted traffic fer quiis
manes bl .

[~ Sredl wa hesrd that moksc wea JO0 & dey. Dess That

momnd Tight?

s
w
]Il
E L
20
a1
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ER, RRBAE: Vesy Hepaw, say 1 sppesach?
THE COORT)  Vau may
-] IR W, ERHE] BT Earetall
Ein Basted a8 Edhihit 26
A % da.
@. What 22 that®
k. #Rll, ft'm & prics smtpstest letter § gusss.

1w ehawing) s Wt e
Ea yow Tenagnilos Ehaty

£ thirk
that's the afficial titls, becacaw © alewyps call Lt & pot
B0, wnlck Ea the farm Trambss .

(=18 All raght fa lat'm jJuat ge tooveagh soes bapic

Wt Ba undeTeiesd — strike Srat Ll mgumd Tights

E3, & thi cibswd, Ed pod b comatidtiaee Wikh Me Ill &,  mesh. Ii'w in that rpacial pesslejon or shoteser, bt
Waldrer socuat Waether Oolden Tiew wouls e capazle of 5| geak, that scands right Woen yeu say it
SUpRLYLTg cancrsts for the projectt Bl g, We'we talbsd § lot abeut thiw, TwTe's & pEe-cIoe
. TEE - A7 mawbdng for the deck? MEyEes L8 Wi the HIoog THOE.
%- Sld that dncluds thes holdge deckd im| k. Waads. Vel
K. Vesh, msrtly partadning bo the bridge deck. ¥ alwwym 1p| ®. Rnd yeu wers thars: Tlghts
Ears concar=s dhan we stac®. B baws o madohasn m cesiwin oy K. Faak. Veah.
rata of posr acromm the deck.  So ooos of the Fizag 21| @. Amd I thonk you wers alresdy ssked sbhout shebssr o
pembione in: How many Srucks do pou have!  Can oy npply 22| Emard ey comesexefione Eetessn folisn Tier and Granguasd
thiz cancoets At ths rats ve nesd LET EI+ absack prmisvr for qpisg foovesr]. Wers you fmoeclvsd in ey
@. Tor the whalu profect? 24| =f thows convezsaiiom?®
i. Tar. gEl B,  Just ESak wazy quoarally bnowledge ihat wwoa dust

Malinds Sengeisdiuie wtata gd.um ‘Halinda Scogwtadioaie_rkats wd uw
L1 %2

@. A Bolden Vime rwesr maid enptring toowes cthancins 1| stxted. Tha details T didn't really follos, Becwms to ns
iboot met mopplying cocrets for the shols Bridge st i #{ that wex == imsus betwsss the prins cootrecicr amd Sk
sutmmt? 3| mpplisr, =z I didn't par m Lod of stbention. Bnd mont of
&. Hat at tke outwst: no. | my focus war an this bridge crepeciian. That's when tie
@. They didn't ey we ca= do tha fcotinge ed res Bor ]l zwgion == or, schually tw sbets bridge peszen oo out,
that gesm snd maybs @2 the deck? Did they mey Shat? &l sndve actualiy ge thoough that a1l She sseinforcing whasl
. No. Not at tha begioning of ihe praject, m. 7| &m in place. e deck paring depth and do s doy Den with
¥. I balisws you tesiifued that this bridgs =es an Lons B| tha pavsc. o T hed @ fok goiog on thet day, and T
Fag qalfs dowd tied. T bhit accugale? ¥l digs'k == T keEod Qbay hiad that coBferialidn, Bl 159

L4t we ark 4 bwbtar guawiion. Foiar b8 15w proajeci in| details &F 1%, T cani provids anFrising Ehaee,
il dbarbed. I iEdnk e salid semslilisg Like Che Db 11| 9. Did e lespection these Fisd it the bebdge s

| i sl of ot of commlssies Pen @ shilel is iEwl sigar 12| woodr

K. veali;  Woal wan Vhe yearT 19187 we had sil e 23| m.  weal,  Beady to s, yeah
Flimasiling abiidel the @labe, diel po Lhis brldge Resd wone | 9 Bl plal . Gt e Desik % pows of Ubess ol Lahs
i il ke dh Al Ghe b by = f P lew Pell bl k| Bwia
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o bridgw deck, £f i%'m not gpomsthing that's ceally
datrissrtsl o the dachk, ww"cw gring o procesd wits tie
pour to by end complets that pour in s cerbinecos fasbion.
T waEn W jurt @on i WeRL Lo step oam euz LE deck Qs
N o .

G- Ebghil. 58 Af it s ol -- iF £ wes & Pepiilar piar
pot, Uhe caleilaties migsA Be & Litiis Bl dLFfesesd ah
whalher to sdgepl Lhat a9 neir

L. Theme prebibly weuld 1Al b 8 dadient, UL e
ALfPeyshiom weidld he bhal T oseild have thad desl pesull
Eafawe wi pladed. T wedd bioe &Y feilis halais o
el mdl

. pEay.  ®soyestre Eepdng kil thde concrwtes W on gthe
deck. mot Enmring wiot the freek coecrete Teoulis wers s
Li'E gELTIng popsd ooty I8 that wEat 1's onderetandirgy
LT L] ]

- dtn m Lesge woloms Hhet s getileg pampsd cut; righay
K. & mesdy mlx bnuck in umesdly ben yecds, and it gt &
Eappsr on fhe Esck, ms 4 lat of timss yas're one truck.
But nt times you can geb Seo fruces in thems.  Ei yws mght
Eame 3 yarde going op bo She deck, but it's mot — They
can’t mows ihadr paviog nachizs at the pscs that tat pump
cauld Pt ftkat comersis sut, zo thsrs"n roms dslay Iin
thers. Sarrow plecicg the concoete, Siopping maplng.
mrping tem mactring, puepisg soms mrss.  Io it'n =od hus

T O E - & " s W R M
=

FEES 2 EER
m

[
=

21

IE

I8

2

cant == T oould T quesr T could calolebs by foot hes mich
concreta 3 in & Foot ared fipew ib that swy, ot bapdosd by
what T de im I ge snd I taks = ssarurssast on the deck snd
T g% Back t & cartuln pednt el aar this losts Like % ves
25 Tawl. and tSe T cEloulits the yasdegs that would b
thesretically used il=n 15 Fanl of plocesent.

. Akl pighb. Lel e &Sk s U, BY G el 8F Ut
siap. bl Peu REve & Serme, & jeeeaal eEesa sluet e ki
b ddupl Gl vl B Fan Wiss Wspes Palled Gesis e
ballmd sl

& Wab ol the el of tee day, 0 dldn't bews b palisy
il e, F s Gy kil e & leakirl, Pl § sl e Ldas
what the swamt wsild beoontil 8 oot hedk tnta the offios
the neat day,

e Gwuld LT heaye besn, Liks,
B kA A turne et it war presty significant,
(-9 sauld Lz heve hesn 0, BEOF

Al O30T

K. I dadnt thizk ac ot the tlms. I dlén't — I thociht
maghs Thres ox 4 000, sl vkan I gpf beck in Hhe offies, §

- Shat £% wam, ldks F37, 000

F. T wmam
e the rsgiom sngEinesr -- myxtscialer ssginssr baxr B fimml
way in thess dsducfione, o b did ceducs thet soms. Bt
Endtially, the asoont of that dsduct wex migmificenily
mrze. TEsk's foxr tha slumpg faslure.

(=1 53 wwa teld Jezemdah thim §17,800 mebaxd

Malinds Sengeisdiuie wtata gd.um
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‘Halinda Scogwtadioaie_rkats wd uw

fratastasscarly dumping thiz fem yarde on the deck. Bot
Escmme =2 tha way oor spac iy werdsd . T haws to ks my
pcceptance tsmt whers it's plecsd. So we can do
srfomational testing peing oo the grousmd. I dont Balisrs
wa did in fkim cars. e tock oz izt tewt ar moon Em
thay rtasted te put thde med on i3 deck. Fo wa'we gut
shaurt. com yerd out wien we gt the mample. Dok e losd
Eap paobably bess pleced in ite sstireky befora I Eeve the
rwiilE.

. Chay . Thal sabee e, §o Lbi'e all oA bhere bedare
woogmt @ pewel®. Eo BF AUs all wwong. Dhen i deduction
squalion Uoed it thatl ole dead URaY wad sel il pdght?
B BAghl.  fawl 81 vhal poled e ve wping e gel ey e
ol st pamiele aek e spenifiealies, bl AF 14 e bhad
e i bl sheiagh dedLallen, T ol 8 ey e e 84
ihak paied slroos b ouee bk esrly Lo de posr, T el
Wby That e s e weald sl Had e ik sl star
aguin

. For sach one -- W8 ol Srees of thaese fresh test
Each peprenects 8 whole Load that wws deged oot beduce W
tnaw what bthe sesults warsy

k. Guows arw by yardage. £t looks 1iks they'ce all by
yurdags, Tt scas of thess Liks o slog tsst, £2's kind of
an satinsted yerdags. I'm lacking wt wharns that Swilsd,

and hissaume of the desk ix kd in cobic ypands, but I

iR
E L
20
a1
2k

23

k. 'mage I d8dvhan T e the mder. that I teld him
swhat that was. Rl T belisevs whes T talbed to him, T kol
Bim T wan mhocksd By hosw mock bhat scfoally wee .

@. Wen ha muzprissd thabt be wen fecing 77,000 for tim
Ecidge dack pauct
. L[on'toeny.
of thwf. T's seroming bw prebably thought it wer high Soo,
Bt I'm spsaking for hdm.

I can'kt pey whert b soadd hees theaght

I can't oo that.

. WatEw aleert doe hata.  Lat'r oo o the lawk Ses. T
da't hiffe mich to d0 o0 theis. Dt 32 and 38, this wae
concrete oo Galiden Yied sUpplied en tese pecs| cesecl?
B e, 3 i Uwm o Gwt is bie ouslsg cewpeourd. il
Wiy il wprply U eaherels .

Ee My operdblen s they gl weriing inle Breesker, I8
Ehat whiab bhads Liad jes b ballsder

L] Waa

-] o 'wa loklogidl &0 Ui Levhar debas, We san ge heal
thracgf, bt ¥ baliss the Tims are wae cant Borsshes I1d,
That woalid ba 17, prohably, F you can fond that one, A
fow Were peni Hovember Jrd, S Elisds,

B FLTE

@. ia thers's ne officisl Ssducts befacs that
Noranbar Jrd Sxkad

B Wa.

E dan't Bellews mo.

(=18 And after that we Gawe severel in Jemuary: is tewt
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right? I'm loolking bt IE, 050 wexr Fenary 11th: is teat
right? @m I going teo Ffmet? I°m net torimg to bxip
U ug.

4. I'm going back and feois with thews papacy, and no=
Ehwgea it oF order. My knowledge be anmear 8% by ey
i% pal gosd snslgh o assver by aemesy.
thrsugh these .

o B'il e sl peas We .

I reed ts st
T demaiad. I ve ool @ laples
B W HecEe Sealiew) Al 32 Doy e U lebie dte
i Lhair

&, eah. Sewmary 114G, e,
they Wire dent on feusry B1th, a7 & ssuple af thes si

Eraaasl of these Lask like

Lssay
] cicagy. Bid you tell gam s ldrey thet if thare wens
ddduction on the profest. thoas SeAuciions WOLd b pedasd
ta sabden ¥iew
A M, net apsciflcoally. £ oald net tell kdw chat
G- Do oyei Tessnkew bhe fizat flee yoo wWers sabed teat
pueatian umder &th¥
k. Wa.
[ ] Lat 'm take & Look mit hexel
. FINE: I'm gairg to obgect ar axresrsd.
THE THIRT: JImverrulsd. Are yo= ssfsccing o a
dapomition toamnecript, Comeal?

L. EINF: Ysm. ©DEjeciios is cryerraled.
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W N1L slghk_
Teu'on sarrsg thars vy & paalisy Pz sheg o the dack: 1
that cigets

Sz I's geing to go dim rewesces oxdec.

B Wer.

Q. el iBe DOT R feating St wlemp a1l aloesg. weoen't
EhayT

f T T

@ Ral vy oo g Dewl Do sl ai U pEejeol LE gl
BT Ee Shal desilley thal mesls e by sdiesladr
& wabl yedh, ‘He leve & epesifiesbion Lisil kA & lai
&l the o lusp chavistariatie, & Lot of el is far it
ik ity of U owrorsie, &1 thedegl e ol el o Ghe
darl. youiTE gt 8 Lowar Lo Tt vhae s etaxt
raring

e #o the concTets ot the plant wlll Be wads with &
cartain smams of plug wightt o yeu feller thats  wead

e LL L I
@. bess that alusp change Betwsan The plant and the jch
nlra®

HR. FATTI: OEgectiom.

M. BANE: Objsctien. Foondation.

IHE {OURE: (eermuled. Tou an (o to aneeer LT fou
Enor.

TIE SITHERE: [C does changs soma, bat mes 20 1n bhe
delivary tiss If e ve got 45 plmtes of aslivary,

Malinds Sengeisdiuie wtata gd.um

‘Halinda Scogwtadioaie_rkats wd uw

HE. FINKE: Poga, CoummelFP
@, N M. BN Fegs EB.

Foz: "Rt yoes didin't Seill him ax & sevbber of coumss Hwk

Obwy. Lims €, Mr. Fink sakes

thars wvar & ion, tEat would b pamwsd T2

Biw, Ald ypoutT

Hor did yosu sarpardT Line 3.
% T think I did.~
¥ T think I &2d™ in st you masd.  The vy fioet fims
Fod vmbd imbed thit guerlien you sald, "I kthise T @id™e
E. I kmwwr the seailts and that ibare sen gisg 9 ba
b dEdeslion I odid tell s

I, BLHE: Tiat's all I hive.

THE S4RT1 B FinkT

CROLE -EXEHINNTION

B OME. PIHE
G- el thal e il of tre bepariash pelnk,  Wd eyl
thin g afen b paadest bl olresdy stavbed pight, the
it | e
& Tha sptual de@stiom, yes.  The pessibdlity of 0%
might be & diffsrent --
. Umes pos told dam Latex on sl the project wes cngedng
that thass coeld be tre izsus of dedortisns, sem bold you
m, Bt Saliden Pisr wes ot esparaible for dsdiactions:
rlghts

i I kslisrs that's what hs tald s, yam;

23

weu'Te golng Bo lsge -- peuE sberlils e gang Lo shangs.
©. (KT BN, FEE} If's textsd st the sits foz shmp

xhowy o
sigety

from the Hiss tt lssvss the plamt-

Q. B frengeacd aver have ressbedy om ite oom fartlog

tha siumg st ths 3sh wite?

&, Fobt vhan I wvar prersc, ard T dom't beliers oo ot ooy

othat time adbhis.

Q. In thaze oy Esaron tham cmilde’tl Bave mosabady Lewk

For slisg st the bab siter

B W

. Db She owetracd Wy Paee wiAh e IOT. Slangaerd

is eodpersibin fer be pyfossies of Us conceels,
. MAMN: Objection. drked and soeesced.
THE DOIET fearmubled, Yeu sem ey b arasy
T WITWERS ! conld wen sl e Ehet sgain, planse®

& (FY ik PG ey the BT specificatiene wiich are

part of GrangRard's oontrant, STangaand 18 responsihla fur

the perfezmancs aof toe comcoete. I iEat Erus?

B, Edn't bew how o camfract Lenguage sasctly ia in

that, but -- bot ultimstely ©'m desling with the prims

cantzecter srd svecythdeg I odo Le thacugh ths prims
cantrecisr. #Ha ln ssmsscs, yex. ot -

Q. Eo onder itw comtrect wath the T, Grangmard tzald
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THE MITFEDI: Yaw.
q. (BT . FANR} So if cozcrets dears't msat thees
rpecifications, and we'vs ssan thess devimtion betbsce,
doml Lim cenfzasior lofe money?
MR, FINR: oObiecbioh. Asgesshbative, Toer Bohos.
THE OMUET: Dvaeruled. He cin LEY Lo dndWer.
THE WITWEHI: Can you esk Lhat agals, pleass’
-] YR, B Fé U e eerwreie deliversd dess ool
wawh Ui 207 speaifisaiiens, daes the cenipiabon dess
L g
&, F wiAbhald seewry, el Bappesns with Bt afvaw that, T
o b e, Bl § withield ey Tres lhe oonliect pagse
G- In year egarienes. de Bt oommon pTactios in i
ity for the mpgplier fo cospersste the canfracior fot
any lopses a8 a result of pom-spesification concaetet
HE, TINE: Okgection, Toor Nowox, Releyasss.
CHE COUR1: Thi edeed ol eeede wathin fbe drddseey ia
Telavant, a4 ths cbhjeatlom will = svscoaled.

THI WEREER!. [ bave & o peisvail afpeiiescd wih
it.

HE. FINK: Then I'm palng Bo ebdect a8 speculailen.
Taur Tamez.

ERl OOmis Dt abill seaeridled. Thice'® & Sifae il

to his parecnsl sxperience.  Dbwlossly bm can't testify
Begond @3 te Wt he bas tnowbedge of 50 e can stiL0 ery
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mpplier md Hw

MR BMAY) Ojecklen. Epsculstion.
THE COTET: Owarreled. I allomd his &2 giws the

cicx fox mr o b

Eigat pact. #9 B gubs to Eeller wp.

THE WITMEES: I des't balievs thete's ever Besh
aftybhing other thas prices egreed te. I dem't thiew
thal == T den't belless L8ik bhe scppliers and the pelss
coplratios Lypdcally have & coabesst Laal lbay -— Lhey
mighi haws & puibee agiesssid. I @wn'y ke L thal
comrtitetes & contrack o not; ok, to sy keowledge, they
Just Fass bthe prlcs sgEessant
f. BT PR, FEEF Well, B i mEd e
camtracters what kind of agresments they mabs wibh thair
wppliast
A, Typically, no.

2. me o da yoo kmew LE tere's W upply agressent oF
tos Sanct, 83 gour

Lk ma wed,

EF
k. I brow mameats 28 gulnvg fa bodng cocarets, ard whan
Ehiry get thass, Heat's she's spelying Db Brk they'=s nob
ehligetesd ta that.

L=1 Hers's =y quartiom, thosgh. How &s ypou k=eer that
thers '®s ma writbten ar rextal agrssmsnt bstwssn ths
mantractox and the soppliscs aboub what ths npplier im
sxpacktad to deb

. I den't Enow that there im.

Malinds Sengeisdiuie wtata gd.um

‘Halinda Scogwtadioaie_rkats wd uw

‘ta mnEwwT .

THE WITIESS: I7ve hid condeete Callored én olker
prodecta;, and En afl my srperiences, the dedoct bas always
Ewan parmed o to the suppliac.

.  EX ML FME You meid you warw umresw if Golden Tier
o bardd by e contrechoal agreseed to npply concoets
foxr the etirw predect. But st te clercdy, you teetdfied
thet e tha begimning it wewr thsir imfention te wupply
papcrels Per Lhi eBLLTe pralact. T that LEus?
E. iU O
g. HE.
wheldmt — SotEy. The biesd ceiulld sl ssriber 5 pass
v wldodny G0 Salden Tie,
Uhad woas dld Nall Tam thal Ueis wes @ dedibon, seisecd?
B, BE Pirsl oall il beiies e e Secenlab, ledh T ki
sl T Bk el i ol Bliail weal oneTeta sspesially
Eftay toa Pivet e Tailesd,

Fink aiked pou Ebaul bhe Lest sesulls aid

W el TesbiCiel sarliei

Wi WA R e, ol
did mesify thes, Doy foret redsfloatior wdid have Bean
Ea dErawhan

I, EAAF: MHething favthar
THE DCOURT:  Mw. Fiek?
RiBCEd 5 - B AR EHATIOH
By . FENE

[~ Sie In peur srpsclaccs with theas defuctlaom, has 8

Eaeny Four arpaTimnce tEat thars im an sgresmatt Eoean the

23

- Woz Iost never s the ngply sgressantsc cight?
A I"we ceckainly mAvar TSEn onE, oo

©. M. Grangasrd, T wdll tell yoo, bertifisd thet this is
tha fairet time that b &idn't Bare & writtes supply
agresment . AL righi? Uo have you ever seen @ writbas
mupFly egrwsmant im s1L the peere Gthat Fou'vs Hockad?
& Be. I den"t bwve scowes. That'sm oot roswthicg thet
thar'll show ma. Sem showsd pa that bis == I thought
B Bad & goote bhetd, et T denti ke M5t 1St Was
& cenbEecl.

g B all e seally Deee is el En ke past i1 bad
bt il wimen Lhe sappliet Sor <Bwldent Doascn has Lot
wwiwe wl Ghe e | b

LT L

B Wimi el Beesd LF Ui e Peie Ubm jwiull o & ssifeast
] i, i eas

] L

-] &nd the wgy thes dedagtisne wark s ['S lsaking
throigh thie, if the hid price applied sn cthe bid shaet
WAl §5, 00Y & yaTd the mats would GEECally be the sims
BAcHEt e would tAEE cut P75 mnd we wsald put dm 30000
rigat®

A, dhstevsc that fiml andt bld polos weld b osbat that
Elnal mmbar ia.

B2 Shay BLA S BOB, yea, 1t woald B
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THE DHMIET: {vecrulsd.
¥ou can try o anmsmrc.
THE WITPEDE: Yew,

of T oaay epacificatienn for B
capsrele, can Wa e9Ted thil I'm sefarsing e the

g. {BOY MB. BRER}

dpeelficatiom del Peith Baye™
A, THE.
-] E, diy s aepepieees, Feve ped e buel Do sapiein
b mpapkfiaailens Fean AE ddmenele Ve & supplisar
a e, fied kel T oean gesall, oe,
G PR Y aEpe e, Elawk ] ey lfRaetless pueeiides
b bhe besbistry Pav 8 mppller bo ey e ssant of o
dmzgee regdting for rencandorslng concratey

e, FIdE; obdeciion to melesmace sd spscalat oo,

TAE COOET; Omersuled, e can seapand.

THE WITEERE ; Evsry tlms,
-8 (YRR R A Erout df thecE 'l noncesdormong
comcretaf Om it The practics trat the esppllec pays fox
tra coorlng cast mredl beatizgd

EE, FIFE: T's geiie b akjecl ta bha relavinge, Yo
Harar.

THE DHIET: {f=wwmrrulsi. Hs can rsspond.

THE WITHESI. 1em, AL 1t -- 7és, D387 umally pog 20
Q. IOY M. DRAN} ©IF &% Fodlae®
k. Tar. Ssah.
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Ecidge m fwr tiess o= the dek, pepar-Srasl i, e than @
copie dezw bedors tom bid. idnd of how Big 1t 1m. Thmn
tha guetes will coms in, and yoa hoes be pat Hde progect
boguitet, el thin you hase L8 enbesed by @ cectain tlee
the diy of the Bld.

Q. §e there &n sSgines: Lienlyed in that”

B, Wa. hel really.

@ Dlap, Do Crangaaed kel & odesies of Ue L ar —
e s T e T
Wed whata w1l semrd - s e, Dt RL pul by seme e
B will g by 1, endl Uk sy Dids Pan LB be g 09
i, Bl Uhen Uney LI et Thele naes o B,

2. Ho the vtate gete s sngiessr snd ths sngenear -—
&, WilL pui 3 siamp, yesh,

@. And toan there's plans, ssd thes you Bid on thoas
plaza®

[ waa,

-8 borma the whete gdvs you & Llet aof puberiisl soppliscs
Ear the prolects

& W

E.  Tep. They'Te on tha wes pags thers wben yos do 18,
ek,

@- Bnd how #o yo=z contact & supglisc?

A,  Thay shor their maes and comparry, ssail, phoss mmdsr
oz confack.

(=1 Fau have to pizk up tha pians o sl aeall oz

Malinds Sengeisdiuie wtata gd.um

‘Halinda Scogwtadioaie_rkats wd uw

[+ Laf's telt abyot bidding. Do you hovs to Be on s
approvsd liz%® &2 bs in ths bhid precszr?

k. Tesh. You have to bs preguelifisd.

& How de you gt prequalifisdr

K. Tt ves widle age. Tou hars S0 mewt reguivemssty and
opsting and wack urrlesmsth @ prims contosctior Eor bridgs
pomtruction, swd then you pet preagealified.

@. Okmy. Tt weade Liks yeo hews fo do poes swok to kind
55 s Yel e Bl Eeeledee dnd akill te BULAA & BEidge.
e Lhit Esbev

i Tamd. Ootrest.

g. o Um Al pEecoss Lhootporsbed sons of Yoan
s liid il aEpanleniaT

LT Teak,

) Wt ik i Siaingas s il Conelies i gal paldr

&, e oei pald salaly by salaly s Gepapbssni of

Foara et el S STy S e s ELURYS STE Tie
that taskae plans Bat martly 20T, and T wosld gay

0 pargens

@ Bastly bid paymenta¥

L carTect,

. Wbk all ix deeslwsd wlth pwiting w bid tsgethsrd
i W lomow, bhey Bave & bId slest.  You look an ths
internet thars, wnd trers's joba thab coms up.  Slasar Ba

wher it gete Lat. Foo get & st =f placs. Yoo bdld s

23

manatEing?

B, Yesh. U ionsally moot of ths tows, 1F we o Bem,
it will ks verbal =n ths phees, resstimss by szadl.
W- B opubtiog @ kdd Sogethes. yeu descrilbed e praject
m litkls bit. How mach aof your fisms doar et Saks?
K. @h, it could bs up te foo dayw of slgrt, tan bousy
m doy. Tt could go inko the mght 2# it & bog bud. Tt
really Lnfe the might of beceme peopis aren™t pubbing ell
PHELY queled sub_  Es, Feu kmed, Pear e Flvd 4e5w,
LLE L

o Can ywu dhacgs Lhab Giss back e ibe Bid o USe DOTT
[T . Thete'd Bo bld Cof 1Eal.

g,  ThaL'® & Grangaatd Snelreliem cesiT

W, Wep

§  Oees Cidmsgasid e sqpilpmenl (el L eses Fas i
waph?

L] Wi

9, Do the DOT pay yeu for that ssuipmarnt?

L] Lo

o ¥au haye to stard ThEt &qolpment §onsplecsr

L] R Hews LT spgued, paan, and pams ptuff geta
wtored.

(- Thers 's transpoctation costs im thace toot

B (= e £

(=18 And thess sren’t iz ths bide TEat ysu gwt Fazd an;
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a0d

Fut s mide boardr o= end pub &L your rsher on tha dack,
and than ysu pesr the bridgs desic.

§. Iryous separisncs =F ssch of tSmes mhepr, sosld you
Bu able to do tSopd oo your owET

R. TN
. Ed dong weadd iR lake eu b8 leaen, to Pewl Like yes
paild Roew all of thae®

Tdh

. T el e s while, Ve alll lesm ewery ey, wWeEw
EeEvml el leArmAns]. 5% Lakes -~ dems peaple s Ceslar
bhass athers &l leaenking, Toes aie sheie Chan el
Ve —— e el vl inknk aftew Bise o @id pesrs pei'd ba
Kbla bo gat somdiady Pabwly CRER Rl L i
ooung an thes s ode it Tight

@, hnd Bhe DOT desan't pay Grenegmard far lis Sraining of
Lty smployess; Tight?

&, Bo, Tes anly thing da en cerisin apscial Joke &
ETRLnLng ceusas might =, but that's juat for are

Enddeidusl, and 1%'a ot o proosan. Bt oo, bhey fon't
Fay Ul BB brain nebodr.

L It'm Jurt part of yoor cpesreti=g coite?

A CarTect.

[+ Iat s balk abost this profesct. o you cessdbsc wESgy
Tau cillsd Eciden Wisw about the poojsciy

k. Tash. Thay wazs the only biddex.

[+ hrnd wmrs pru rEara Ap b= whethsre fGelde= Pisw had

T = - &
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dack, I cemasliac, =f cverse the 190 yerds o S50
Rotumliy. eniy 96 bacwmow of the corbe thazs.
wan talk,

Durk thwze
w lutkle bit =f chatber aboub bhat.

2. Dld he esprass any coficarn abud 1w joev

R. Nob saally. Nerbrding Taally
ek ol e Lallond el Chet MM Al e e e goleg

TE'% Baan & While age.

Ea atEed vl B maiy Ltuchs ey had,

-] Pl mam Gewbified, srel 5 Using v sl sogwes . Ursd
bliss was & vaial sgwesess) . Weld el e wikh thagr
& waik

8- BL] wight,  Ee leSs g Uheegl the temes thab g
w0 ot phas,  To oefre oleay, ol sees the oless

ol comcrated

L] (2]

@ What wan ine price’
B, wash,

(-9 what was i pricer

. 3% ar flvs. I cEn't resssbsc sdactly. SR wes dn the

17im, T think.

. That wam tha tarm of ks mE P
atF

. Teak. Teah.

Q. And then what war f5s soustt Bax it for the sntize
Freiect?

A. Tuah., Ysah. Fror tha mibwizuctuss and ta deack. T

Malinds Sengeisdiuie wtata gd.um

SOz

‘Halinda Scogwtadioaie_rkats wd uw

e

gy DT pare
ths pEars?
A I ide't == whmn we did get the projsct I wa smos

pricx to poo talking to Thes on

that ihwy £id sows werk foc Ed Ezwrless. Es builde T=x
towers azd bridger toc. o I ves owsre iy <5d @ project
with Bin.
3.  Erd bwewd on that, did wou belisws that Golden Ties
would be familiar with ths 0T's mpacificetiosat

I . FINE:

THE CoilAT:

Objactian. Calli Por apecilation.
Fustaiced.
IBY MB. BRAM} 5o Fom talied e faw Waldeae?
Tab.
e bl vl okass of dodmiete dil Yes Galdk Bl e
L L
L adl
[ gk wan hlE e peanset
&, He sald thek saild b 01 wigh
war 3 Priendly phors call, 26 we talked swart, yeas s,
the WSS Ao B Dikow, slmy. Bl e Salioed st pome
geationd sbaut Bow long L0 At golsg to take trat you talk
ta anphiedy yos'os Ln alsssa with,
§. Edd he ssposis sy concesw about dafng & EOF profects
L.  Trab's & long convsrmation. I dom't went to -~ I

§ md, g B LE

't raslly think th-sre waa — I saked Ein sboudk Srockw

Escmme e Aoy da, you mew.  Ard we talbsd akout te

23

thigk i% waa Iiks a thoumsnd yards almeat, I thdmk.
Q. And yzu ww abouf when tie concmets cesdesd o Ba
deliversd, the Elms Eraas?

&. Wewh. e had fo esplaic when ww wars gaing toogat
whacted.

L= Bnd that wea ftc cdgEtd

R Trebiy wach. Troeity such, yeah.

Q. ‘That'w sll yos cesded for your comtoact: right?
R. Wiget.

Q. Teo sanbioned the prics vos theught, I dsine in the
Codlimowy L8 Wes 130, You fEwughi it wes soestbing like
Lt

B Weak, aksul,

G il e Baes @ Peaaklen 4l Ghe Shes whelkar thal
Ppiles - wi La bhal giles a8 alle

B F Benwsily — mwl T oden'i bave LD bs Trosd of s oo
o b il A1, A v bl SR of o vk, DB rles Palls
wa'd gt cacergts S8R to M8, s the tims, dollare. @
I thoaght Bt was & halr high, yau kbrow. tham what
Alpex Falle amd thet szss booughs aoed Wwtsstosn,

©. mbowt how many Bld projecta Sa yom have & yeary
k. dams could be, Like, fiws to misc, seves maybe.
@. bo avoumd ZE, 21 woudd that b brost
K. TWsak. s probably hed flws ox sds that pasc.

2. kd pea got pricss for cororsbts, foxr ME concrats, IT'm
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&11

: right®

R, Tar.

3. Do ywa koo sboat how sampr

4. ¢ ikdak 8% wee swvan to nine of Shes.

3. e wmt hreogh Ehen wits M. Matahall. aod e cas o9
through them agiir. W booled of Ewnibie €. 1T, 18, amd
1%, The Uise Praws wai belwses Teplasber Elh and
Eqplasiegs 14id, Thene uss Pea failuses fer sioesfi. Do
Fou Eeisll e

. Tes

G And o af Uhass was e saEing sopnett

L. Carpaet,

T O E - & " s W R M
=

[
L =

K. O

g to wham 1% °r undax
AB8F, it'w & remoral, Bnd ik wes Liks 308 ik cawe back
st. Bz that 2E-dey cylisder boeks o8 38 ard s trs pewss
w44 Ghat Lok babera. Rod dheis dhay did e cering At
wtill didn't seach. recaive 4590, T wan illl urdes

a0,

that,

54 then the Bridge design gets 1 make tBak
dacinion of wak pees o= Hhees.

-] Wi il Gy have poss fead 58 oaylibes epeak bnab Les in
Fal ndei—es-an brkidge jeksr

= Fh Bappess bl ael o guibe Thal L

8 Bt dosauds Bibe g hid bo s by daes @f e
wmplipeid Lo ol an Ube canking e P saiveld Be

G, 1 oedu thara'w bean 8 lab of tewtimory on thar, B X L] eantimue ol ladng @p on tne Bridos o sos mighs b
wart ta hesr what happened, fwt's etaxt with gquing Ill rassvets
Barraards from the taEtieg dets, It sands Libe tha pour EE| A, W Sld hewe spetulation, We §tlll poured the pder,
woilld rEes e Lo sRTLY Mkpart,  Soes Hhat saand sooumatsr L] Eut e wsited o amamt of toe far the oplindsy coting =
A Taah, 0 deyw up = that Trsak. 27 Lred el TR af Trarapscstion 8 cHcielocRsldng. @ it
G-  Than lsb's o swven dayw sfter thal. 'What haegpsna AB| mlowed our sheals decklag proceas donm, Secauss Ghe stats Lo
Ehibr® 18| met gedmg te lat s paf Ehe wall on fop of footing that
. They kave the four cplinders. The Pirs oms dma T, 20| ewsld peseibly ba reamcrsd.  End thee g wmen poum sk
11, mnd than beo of them axs 30, A= that firek oplisder 21| pou're st pour ownm Tisk here.
Ersks rsally Low. T wex comrwening.  ITE smxs't such ad 22| @, BI1 right. T'm gedng to mkip asosd s Litfls. T want
all. T don’t renasber siwt It vem, Dut it wex Liks T or EI+ to gwt thooagh thesae deducticora. Laf s ftouch oo Them
L0 . 2| Briefly. md tten we o= et indo Tham 8 bit oore. Tha
3. Hhat did you do when yon foed ouk it wan Ersaking 25| wort gwt od dsductioms wers related tz tha bridge. Do you
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that Lo 1| rTacell bridge deductiona®
k. W talked, T kmeaw I falkwd to Jam shoot bhat, 2wl . Ve
than the OOT talksd o him. too, becaurs whean we cams for L] = And wers thass foseh comcrsfs temis that fadlsdy
tha paxt poos thare wes diwommiony there Bt e Firss B &R Tap. Slemp.
eylindss Braka Tasy Low. sl g.  Ckay. BAed we ot hoasd Hro Harekell say tRak
@. And Ehey've all Sartifisd Shey wsse awes of the 6] Endtislly thay DHad oo war §27,003
roring sw wall too; right? 7| & Coccect.
k. Cozzect. B| ©. et owsr oo meaction when yos heard thet it weuld be
@, 66 PeU Baid aTEET bhe 7 diy. Uhen Setetd 4 18 AT il 27 . aoan
E. Taak, veah. o] B, I tEougst et wer astrewly high. Liks arwbedy wmila
G.  THLL b abaeiil Umal. 11| o whett Chey ee Ceklsg 27 avay foem podar comdeach.
&.  And USe 18 day wan nel such beliet. 12| . old yed Sl thel sub ssen aCler Lhe peue?
G ShErkig WS Gies, Al e msbirees b wail i Sl 23| m e BF hes e neldly yei OF Weaed 8 failed s ipe
LT A8 & tea) e U biskgs dsgl,  Rhil Ul Tha sald be hisl 0
R, Fwd bo sy eie e beee b lilgaadk e de. WA e Ah| i b8 R, wd e didet ) gl U nParea Lben aelil Bhad

il b okl grmin paspls oo ds el eerieg s we descgated
§oomes jusl e Balp ehrkng s

G WLl come bact te the coxing, ot gt thiz tise pou
Bad Sy fabled sSrangn teets dn o ek By, mTshall
balbsd azculb you began dlan@elns giffersnt comtoactors,
2a ywa recall discumsing that with iir, HaTshall®

i, & littls hit. They wars cancsrmsd.
§.  Wers pou cencensedd
X Tash.
]

That wers your comesrna?

s
w
]Il
E L
20
a1
2k

23

wlaged

. Be Ehet mlght yes Basyd --

B Tha neyt soming. [dld, tre newt dey after he feond
Th

. ‘feu hewzd -- muTEy
=iz

I uma talbing cves you u Libtls

Sy, I went to oo sbout wies poc heerd sboest the
Fotantlal 27, 030 deduck. e did e Deac bhaty
k. Tha nagi day.

Q.  hed tten aftar the Eridge dacht van prosd o toacs
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551 Bad
F. What S0 yoa chosms te dof 1 THE WITFEES: MNo.
E. Thars was cowrawiion, end T dmwer bhab they wwren't 2] 3. mTHE. TN Et thdy peskimg thare s bentimomy bhek
tiking shat theyd poraibly bo cerporwibls. Thass uen poms 3| pou waid wrespthing iw gesd. sed T teiek ey clarified
Lals aboot lSe cdbdng. WhHat Lt codl aed Wet dovmibies Lingr §| Ehis. ¥hes o dey evasythisg ls geod. ewwryliing Ld Sine,
waiba laFing. S8 thatd wel ocomemiatlon abeut Lhat. ) what afw Peid fefestisg to hecar
G- 549 al so@a polnt did Grangaitd pay Lvv B K. That the colciebe S0 Sob hive L4 B Eanaved.
A, THE. Tl B- §8 ChEt & L Sldbessiby
-] Fo mb Chis Gime, and ins bles of tkds Unekes e Bl ®m.  whal gs 8 Wwus 0aiesseni .
Gfaisr B, Fow wndeistand (hel Wese's s petenilel Pl @ ol sken s ekl Wl wweary il wes e, s dlladn Ty
Saionte Flealing smad sl Lherer 0| make wgy el wlalemeria segErding glveyg ap e wlgits
i T B b weiaway Ton saneenferskng ssersbs Daor Ake pisrst
G, ksl Colibeh Vi sdew may b s s Tl thave s 12 & W,
worizg -- § think was Takkbed 8 1itels hdt sooot thie, Bt B3] = selden Vieds sllaged that pou promised fo pay Balf of
Eld theay swer mk to ges tha loyoices for ith bl the eak the mot doy after the pear. Do you recall tredr
A.  ®a, 15| tastimany on that, fdzety
G- Bab's go to ootokey Fndl, Welp, lst's start Gotstay 6| B § o=
EL 1 alisws that ‘s when W8 sgeesd that this pos-ceos A7 g- Eat ddd you peosdes ln segerd fo - &d you praades
weipbleyg tock plice oo the holdgs. iE b maks 8 Dl e ymecit
L. Tan. Ip| K. ¥ maid fhat 52 thars la e dedwtloa, ¥wdll gl poa
B. M1l might. They'ws testifisd oo maid somafhing lilks, 20| Falf paymest,
"Tha check'm n the mail™ 21| @. Zo thwb dack wmm poumed, End tSare'm alvesdy bastimoey
k. Tan. 23| that thecs wes elump issuss: Tight?
§. Bid ysu asp thaty 23| R, ¥em, that Tinm Hazwhall mads the Sy of iie pms.  And
k. He did., It wan tooestly fscgotiten, eod the next dey 24| the= wa Inew at that time.
thay gat tiw chack. 2El Q. ke Golden View testifisd thay ner sbod thin. ould
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[+ Zid y=u premims te pay the balincs that saz

sutmtanding st that bise®

k. Tan.

&- ind did yoa pay that?

i Tan.

[ d2 vweEr your promips to par that spomnt s tous

ntatemant?

k. Tar.

. Rgaln, &% HREE Pime e Gre SebicRiod bean e S,

inidRiad om Yau?

i i

g. I'm Lilking eassdsad by e atile o= pou,

LT LN

G,  whei Fou pald UsLE Lavelas, weid Uhene abhei

veli b b Lhal eihai Uhas hal paiiieg i dbal e semdt

i, Tas

= Fhat ways bhiaan

L Fap the lsbay snd ths Talp with the Serleg craw

gatting dmm to the bottes of the fosting T takte toa

AT

%-  2kay,  bLd you promies to give up aay =f pear Legel

ramsdlan reluting ta nen-RiE conctais fram ihe pdsced
HE, FINE &bisction, Tour Honoy. Apsbs 5 Iegal

mares Lo i

THE OOURT: trrecruled.

23

TIu sgres with that?

B Ve

@. fo that dey, scesntially, yos knew yoo wess facing ==
EBow hig af a feduction #1d yeu think it was?

K. = said it was guing to be raally large, sTu know. So
I dddn’ kmeer that day. Bot them thet night he Sigured it
Sika he paid be did. Bndl then e next dar 1% wan pow
digibs . you mos, Senty ~o wimbeesr it swe, 2 ox 37.0E .
B, RLL Elge. . S0 this BF Ocioker 22nd, 2304, We'e gob
theas coring Emradcws iEal paed e ba pald. we have
et lone Bet weae comire) doen Che pllr, and then st W
Eade oVEn mefw patanilel dehecilew el Uis pedsil. Sid
Ll dfCwd P i bl o on SAmiien Lo ey paying Godde
LIt

R, ey el e s b, el e e i g il
ar The pidees el B oatesd by that.  jd bhaye wers

dedusnlons, pmd nALL v bR what il uEe &l1 geiy e
carmiet af for faes onosur emd, that's why ¥ waited
B B yms Tevs Bdube 140 okay,  Eo affer the posr, the
any goss by you kave the deductions, on that thivd sy,
did goldsn ViR SVET BRY. Ty oS preslssd a4 pay us Falf
By morrt

K. % can't recall. I msan, 2 zeally can't.
@ Edd yoo get mowrlbten fowcdcs foom Boldsn Fled fox tha

dack Facc®
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K. Ten, [ would arsumss 33, 1] & Taw.

IS, BRHF: MHay £ spprosch? 2] o rnd them we wer moemil, I beliews £f wen Exsdbot 6

THE DIAT: You miy. 3| whars Erisn seedled youx sffice in Decesbar anking sbout
g. [N EE. PROMI  This L6 Esfubit 14, P ea eswld Find & paveeed, el e Telet in FoE SETicd feipods that wete
GeEtaber 2250 Gn Lhere. ) waitisy for iEe Pisal poT deductisns: Elghsr?
L. GEE¥. B A mas

Dd Fou §ee an lsvolcs iumbes neal Le balr Tl m.  aed Lb pellecls yols edNisein Elgsd moe Ul e’ ve

T B| waiiisey i ses whal syeryihdsyg Leshs liker
G Eaded mn s dibebsetles vkl Salden Vies. dees thal Pl ®  wes
birsmld o popiesenl bl Uy ssnl & wwililben Livvsdes L] -] Seal e Lasdeid &l &Ll Ghe dedkiclims  We s e i
ha yow fax Lhat awsasi® 1| Waverbay ¥igatt
LT L1 3 & Wag
G- B ol rerEl] SET TesiTiTe] & WTlthen imralos that 9 i pome ano sareary A0
#add you get to pay §AE DO oo ryoes il & WaE
&. Ha, A5l @, And Then ssEs ALl the WAy to the smd of Jausry,
G ] W reveern 't pesn this weitben lwedics bn this trisl AE] Sfarpary af CiAT
FHL, BETA WEY 7] B -
k. W, we havs et 18 - hnd I bellsve Brlas bsetlfled peaterday that Ea
. EFf por beves some Rird of sgresssnt for papen® fox the Bl rainlrsd & lewyer In Pelbrassy or ifscch
ek woald you arpect the tarmm of tRa% to b wribSen out 20| K. Tam.
in the written invaics® 21| .  Cksy. [id ke sver tell you — did you fallor up aSber
L. Tar. 72| Decenbss about settling up with him, or @id zomsbeody in
@. And it wamn"%t. Well, we Barsn't asen it. 23| wour sEfice?
k. Cozzmct. 24 LR, FINK: Otjectisn. Speculstics, Yeex Hooor.
F. Fd s heve='t seen ors bhert sedd you bed o pay bl o THE COORT: Drearrulsd.
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the next day. Thet's what you teatified te?
i Tar.
. 5o Ef you hews @ writfien imesice that rete focsh your
Faymant terma ang yoeo hees ol megotiatioow ttat Eapparsd
Frizz to. which coar s Fou geang to folles io owgard T
Faying?
1. FINE: Objection
THE 0OMAY: dwerruled.

Bulsreancs. Yeur Honoo.

Fau cif £y U5 ARFHEE.

THE WITWERS: Eay thil qusstios egain, dassy.
G- OY . EEMNF 56 yel had ofel cofwersaiioss abeut
making & half payssni the nesi day: rightT

& Taahi

g WiRh U erslliilon of e dedacis ol e ve gt e
ks appaniing sl this pes geld & wnilblen bwales, i
blimgl af Ssbe Il evary shhas sre pouive geiben wight¥
L. migha

& Wwn opea got that emitten Desios, de e g1LL senss
Foul Bavd an ahligation to pay telf of it Bessd on tha ssal
Eagotistions yus fad the 2ay beforet

. Wu,

.  Gksy. hnd then dolésr Flew kept performing sork
through Wowssbar; Tight?

K. Tan.

&. Emn [ ooy pacforaing west. I msan sopplyang camcsets

23

Q. (AT EE. ERIN} Ind dod Bw fmll you, yoo're godem o
Faves ko tallk to my lawysz?

. Tar.

(=} Io Fyou wouldn't feve, ot That poini, deped all tees

118 pau?

B Wo. Mot im litiguhion,. no.

Q. Tacsuss ¥ou had Lewysxwy iswolved st that pouank?

B. DAzt
R pANw:  Thaek you, WP Srabjiard. Thebts &ll T

Baka Eaf nos.

THE OORT. Mi. Cisk?
SRR ERRIEAT LS
B R, FEME
B OExw. mE, Ceabgeid, gei foel Ledbifhed el the

avrrinreablon on e Beldge weench i ewlioneg Do g Pl
Wk et e b sl Ty HRad pewesarbien . Te dhan s
T waylng?
LT
. dou're saping that i it's not in Woiting £iw mot
& canbracts
B, RMIF: Otjsctian. idisatstes testimcny.
L COURT: Demtaimsd.
Q. [ HE. FIN} Too're maping thers War & comssmabiam

sbract o pEying Emlf -an the bridge bt pinos 1% wmen's o
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caze tha victim of tha Leax wan Granguard, she ad bo pay
penalties sad deduckions beasd en capbyscteal presisions 1t
agremd S0 in @ cospletely weparete combzact.  And
sspatinlly, with thes cuge Gracgasrd 18 seskang & pasy om
thoms Lesmse bo o Bhosd party, Golden Pisw. 5o pincs Ehoss
typee of contraci=s must be s@resr scoogding ta Maxk Teo.
W, Heliiie, we wsild aill bhe Ceusl ke glve Uhls

W e

THE SO0KT! Daws defaries Gave any oemeeis’

ER REM  We've obvlemly mopied Lhis & assker of
tzmaz. He'rte oot claimisg imdemmity baxs.  Be Save demiges
hire, dimigel Thit Pallest oiF pesallied, Pt w'ne BT
cluiming isdemnity heTe.

THE OSORT- Tha Court did peasleusly grask iBa ssiion
it Lising elready that the plabrtifd sequested.
tha partiss shildsd by that, Tesrs war ne olsis of
anmslty gplédl mar soqusd, TRE HRDe brece sy facta

I Eelinia

subadtted that the defstdent iz sny dambtsrclols Hes
raiskin b Iepeefis indeaniny igiessent, becaudss He. Flsh
proparly oitea 8he cops Ime  Thei womid kove 1o ke an
axpredd coibEsch betMeen Ll gaxbles, abd 1Rat Le clesely
et the owes. Thary 8 0 Iaok of efindtiam 10 Che paCica
Coiract. Thai's why we'Te Bere, Bul I den'T Beliews this
iy cecammary becnme af e motioe in limins.

Wowr, ler, Fink, T ordarptand your poedibion, bt tha

T ¥ - = " & W W L

[ [
ﬂﬁt::""‘ -

21

=

I8

2

[ boven't losked that classly yet,
sibar pedy poeporsd? The coerk feld wmsge of Erade wam

In 2% alzaafy in thams

apaTopriate, The Ceurk fell Like this imstrockion ehaedd
Ba givee.  NOW, WW cum rRMEZIE bhir.  Moyie I will held
sff. Bet thea the mest ace medernssth it i salssed, and
thel L3 Based en o diffesasl cade! bul, a8 wall, 10 alds
wppeare to be baped am $7R< 2203 ax well ax §7R-1-30H, o
Let'g kodd off oo thoas beo, We'll coms back te thes. And
mayke the game ax trus with the next ons submabied by the
dafenis. Ii'd based o8 STA-1-313, dealiang wilh esposes
WarFant e Aad bthen bhe nadt obe 55 oik of STA-2-304,
dualing wath 1mplisd wescamiy. & prefuct far @ pestacelas
PATEGEE End ceape of trada, T'11 held tross all in

abayamos, e Phon we'lE revied Chem shem we Leok af ol
the DOC supplassntal lnetructions trat the parties

promisd.
KL Tigat, The veas oo © had, then, was fiom the
plalsliff, [t's Bused &u the putloe 3180, aboul evey

crmtract combaire an uplled caweraat oF gosd Feits ard
Fair dsalinmg, The Coust Falt this wan spplicahls.
Hr. Fink, it's your propomsd. Any commserta?
. FINK: Ho
THE COURT: Ay abisctisn?
LR, FINK: He.

. RAAN: W'll chiact am o good Faith amdl faer

Malinds Sengeisdiuie wtata gd.um
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‘Halinda Scogwtadioaie_rkats wd uw

dateriast 's cluzms for dmager updsy the breach do Talats
to thome paralbiss previcicns, bet i3ces axe the faciz of
the cass, They have pat argued Endserity, amd 1 balisms
urder the MG ard the spglicadie statwies, they cen claim
thoest LEsm0 A5 damagesn, meb meCepnrily umdex amy theery of
ipdamnity. aed they Save net acguad sech.
propmemd sk and yoo wart i, BE. Fisk, bk the Coars iz

die [ Lmcar pam

going to decline to give thet ot this poing i tims.

Tha aexs me ip emmbied by ke dafendmmk,  1RmoEed
ek of tha pabfwme, but ib i out af the BT, ssesptpally,
dealizg with ths term “umyge af Srads, " dnd pe wight hava
soms skther things sn the amdy propomsd, beb T'w mak gasng
te Bauck on thoms yet, Tha Comt falt thipwes sppoapciats
it applicabis, asi T did sllesy bhe pariies i get lalg
tastimary and evidencs dsaling with cxege of fras with all
Ll witmansed to poss extal &8 bo ubal Usir keesdledgs
wa

g, Mr FizkF

HE. FISK: This ix ape ef thase bimes wheds wa hive
§ partion &f STA-1-313. mxd I would &8k the Ceust ta
Lieliwhe @1l of that lakfiige Coam thil stilels. &Ad 1'es
ot To lesk af Ehe gtafais, ek § believs that'sm the cas
that talks stomt course of dealing. B=t = loak It mp.

THE coMET:  Tas rest Lesbractior alea dp sowesdeat
Bassd on §TI-1-203. Be il'8 brobew deem 18 these 1w, ind

23

daaling.

TVE CRUET: Voderstedd. The Conrt Wl 0 misng chat
Froml and dmcmit: soe applicatle jswpes for thie jory o
Lok gt emd Eoze yeu heve & standiag obdection te this, but
Im geing bo go abasd asd giws this are.

The et o LE based on J0-RE-TE.  BE wes mohaktsad
by the pladatiff, 1t dipnmses abaut wmcy orsl o wpikiem
contract Tepuires bhat all pycbise So the comtvect oonssnt
te e making of that romtract. This se o fadzly stapdasd
eantEact Lsmtrustien.

Mr. Fink. &fsy comsenbs? Tou submltbed L0

B, FINE: e aejecilon

THE COURT . i, Bake?

EE. pam: The chectins ls jest I doeth Lees Lkl
thaza' ¢ & guastion of comant of arkwring ints o cendrack;
Bid pkhaw bhas bhad, A sl eetien

THE (OURT:  I'm gedeg to give i
TonEdEl Ly onbemted. bt pewtimes it's bElpiul to g
mawd &f thess hasics thet we have a coetract mars

The pest aie suhmilied by Lhe defense, bised oo bhe
Hobis Cimatoictiog caie. £ s laskisg, aed il igeiss o
B applicasle, I s " contwact i bresched wten cne

T das'n hing

sty fails Lo carty ool an ispecbani pasi of Cbe teoiraci
Ehat msgqelcss lmmsflats performancs.™

Hr. Fink, amy abqjectian?
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Bl L]
esimtially, ¥ dldove chasgs &b, Ray objeciiem Lo By 1 | "Fou muwt Find that Jrasgeazd comsdbted cpprammive
mwing yeur propewed wndezx SE-130-10f 2 | Ezwcdulert, malsiciews and ini il mi szt 1E you

=, FINE: Moo 5| fured thay did, thes pou wy wapd s asast for " asthing

THE DOURT: Ay ebjectian? & | Laba that. T rasd that as they nemer éo find otathes they

9. MIHE: We oBqect. Wa prefer gure but -« £ | Ln fack commstbed oppragsien, fraud, milics. Thab's tie

M PRRYz ALl might, 1'm gaiag ko give the e with B | way I read LE.
HE. Figk df bhis poid? Seciise Lb ieciides Lhe isteresi 7 THL [TAFY: kol T mots pm isberpostaticn. 1'm ek
Bew, :f wn get dmm amed pwe bath dacide we'te med geing ko B | comferiable modifying the palters. I lhisy iU asks iU
Ll tmem -- £ doin' & hish e cas ds Lhad aid Base' s wiy. ¥ | sparopreazaly, that they baes bo meite that fEnding firgk.
EUUE i geesalion of Fack, Mo, AL yom wail Che Ooued Lo 20 | Sp I eedecwieed poux coosern, but of thax ix giorsa woiiout
dacids tub qeesticn of fack, [ doz't Lika doizg t2at axa 31 | any obbar sedificatisns. T Uaink it dees Seguite them ko
mimed Bay, A I did thind iheeagh the sarit &F that, 17 | mebe the Bndizg Excxt wn weatben. I oead b daEfarambly
Becanse [h4 JUTY Can get cenfesd, FEC. now. 49 © fRdak 13 | thes pre se caiding it S LE'@ gaizg Le sbay. Bue D01
aboot it teo, f doot Emow thai I com do that. I dom's b | Fleg that, and we w2ll sevlsik ik egain. Beb, agen, I's
Sifs Sairg that 15 | Enelired to give 1t ma i,

. FEITES: I owad a attespt S0 clesn TRETGE wp. L ALl cight., The sl sse, plalnlill bed @ peapasal,

CEE COU§I: oM, Eiw Deer ot 12 eeder; Lhdd Jead viik A% | and § difn e Like kv, Elght eedernsath k1 &8 [Be Gourt'a
the penitives, fdo this b8 plalsbiff's propoesd; 03 im iR | propossd.  This is somsdliat Bssed oo §1-50-10, a@d I°8
Eapad ob pallass TO-100-00, aid B9 '& LF Lliap Glsid Lis IR | weykin b Bhiak of shere said i T ulll seds alishgss
demagis as prapesed [ Bk L1 @ eccuzabe Teflesiien o ER. FINK: Leaks goad S ms Jadge.
frem the pattera. 21 THE OMET:  Pusk wull. There's chargel oo Dhe second

r. Fink, #a yoo wirk for thie to bs given? 2% | pags. T¥eou guws tham a clsansr copy than ms.

I®. FINE: Y. 23 . BBMEFRG: Ysah.

THE COLRT: Too wtill hawe & steeding oe]sction? e ESE OYRT: Tou Mage LF eleaned op. Hita donis'®. M

HE, BEER; ¥es, dmd alss I'd moos e O mubmit et 2% | mads mataE.
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aught snather instruction mm pomtive damsges.  dnd wa oan 1 Sa hnt gecend page, Tizak purageaph vemds:  TFinally,
el b Eheede labar. 1t my e Encargorsted in BEre for tha 0 LSy wenlict 15 oo e FLAERTAET. 1sdicete accoedingly.
L wredsr BIC1 31-3-3, pob bwing able B0 recesa pud s 3 ) IE pour wexdict 1w foxr the Defendwnt . dodicate accordengly
Samagex fTew the brmach of conkzect. & | Phen yoo have TEacEmd yoor vesdic: mad have completed,

TEE (OWRT| ['m inclimed to give 3, bub sten oe go % | dated, and your fooeparsos ham migned b appoopciste
throegh the later suEmiszsicns, we'll tewvisst this oem. & ) wewdlct Fogm. yool Will pegea® boo Phe BadllfT thas wed Rave
WE, TETEZ: &et ms gy GShie, This iasteectien ap it 7 | ranched & wasdict. ®
Teads smpmmsn they pe quilty Becwuss it sge, e sddigien, B Go I clmared op whare 1% falbed abowt the werdict
o By alEs asesd damkged bacdudn of oppEaiglen, Fraud, 8| Pasm.
malice. in i, FiiiK: Do thay enaly sign oom wacdict foced
THE SGUET: If wou FiAd. Il THE 0T Yas.
HE, TRETL; Thas daoesm b may thak. 1% apsemss they az ER. FINK: They ceald sigm bein.
TN &4 THE COURTI Fa, thal's mol geley Ua be te,
THE (OTET) To'a in bewe, "IF v Cldd USal Wliey il HE. FINK . @kay.
wuffmied ms lndery a8 8 eesull ® TL% USe paliein ik TIE CSURT- Dearything im oo oem. Tou'BH man it whan
M. FRITE: Thek's Has caesatzzm.  BF yee Fizd Galden I6 | e Bavwd i,
Wiee seffaeed an Ljusy of & Eemelb of 154 opEeasiian o 1w &, FONN: Oy,
fraod, I mesd that oo Do they werd, 0o [ Aave to find gL THE COWET:  Tais Cleans It up acooodingly. e pe
there Was an mjury &% Teault 3% | giving mine.
THE CGIBT] ToaT's mot bow 1t resds.  “18 you find an ALl cighi. Besl ww' =x ool gakeg Lo Deoll sl whil oo
that thay have, " a1 | subsitted, T did & Jlat of wark from weat peu guye
W, FiEm: pdditiamd op wilidul wed wsnkon aliscncuck 2% | wusmibied from wy nofes that I'w koldiag op le frons of
AT you Find Galdes View saffered an Dnjuey as & eesull ew 23 | gou. Yee Bawe Court's preposed vesdicy Surm. We bind of
the lowus of pusdtlvs damsges. 28 | tried o combdas sach of your respect foe wrdict fore,
. FEFTE: Wy don't s mikd This glsar and Eay, L
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That = Lar PF on e many hilling 1 | and uss tks fekts bhat tke jucy maps ictersst spplise azd
statemmis smchmis send et It'e for them to dsbtszmens 2 | tham ==
whathsr 1% 'w appliceble or mok. = THE COAFT:  The caly wey ik con be cesplicsted ip i1
We, Tink, ap & guaskien af Lvw, if thate sxe dumages, & | thay sy thare' m tntemest on beth and @ differet dates
thatw i be pr] iRt isdacedt, stan L the jury doax £ | mned daffavent tatem, which wm'd here to mart through that,
aob dstermire that pnkszeet wap an spplicehls part of the B | Di's problesdtie.
pgramwanl Batemen the pasbles 7 bR, FEHE: And bhat kind of gels me bacl Lo 15w
MR, FRE: Boonaw T's weacecing oF we naed o gine tha B | infarest, Fow Shak T'w thinkieg aboub 2%, why wald thace
intanesy bestaurtien LT we lave hle vewdiot Parm, # | 5a intarest o3 any dcmgur by Srengeard? They'ws alzwady
THE CSURT: T Rind wa hade ba Lall Uhes heid ba 20 | applied tha satafd
caloilaks it. 1 den @ think wn chege mipthing, | if i THE COUET: Thak'm @ good paick. And [ wex bryizg ko
e ailbeg 16 Gid . W8 Bade Lo haee 11 kn Dhe atbas, A7 | miks blidda -~
Era ye akay with this fore® [&] HE. FEITE: Thers atw axpaidas. the ceting efpasin,
HE, FIHK: Yea, bl | the lakor eopecos . we'Te geing to claim those ars mendes
BE, TETIR; B2, A5 | sut 8 deor. E0 Ghess wunld be gebg et 4 iotarest. 1
TR DOURT: Ftasdipg apjs&ctian onm -- 6 | mgree thet desucts Bight mat --
EE. FRITE: I have two fandsssatel -- o stasdieg i THE CONRT: ®e. Theiw 55 oie Way. 1 Wi Exping ko
ehijactlom, . AE | Essp ot simllesxr to both as fo what bhey'ts gaing t=
THE DOORT: Oy I | ceemldei, bt T dan'l des Uhak poul sanil Le gie it g Ds
HE, TETTZ| 1 den't see 18 ohe o 2ws whesa thay geb 0 | o el waak fem ke conalder inlesest s gee elelma, T
ta mecoont fer sur meted®. 21 | daeTm bEers Lhed yei plad (4 aal bhe saes wwy Lhet the
THE OERT; T twiek shay Rove ton Find o gositive 2z | planklsf did.
Tesperse to Ba, 7, 1 thisk they es o fled that Tivst, e FR. FRITE: W& e oot worried about & Tabe becwiss e
IS FITTE: Yam. 26 | dide't =n
THE COARY! A thils goes bk Do They might male & = THE COWFET)  They want o Mughsr Tits them thie stacuts
Malinds Sengeisdiuie wtata gd.um ‘Halinda Scogwtadioaie_rkats wd uw
anz asa
fandang foxr oo and wm sacent of Gwmages and then sy bot 1| slloww, ma i%'s questice of fmot. Ba SF we took 15w
Ehe conersts wRIn't gacd snooegh, =g == || Entarsat gertione oot ypoere pRElL smititlad to
M3, FRLFI: Baoe'c the dbfTerenes.. Eay. Thaj' e gab 3 | previudgmeant iotersst.
the 85000 of tmesacas. LI we oy erRiltled bo set thex off L] HE. TRITE: Walch snes are subject Lo Intereer, which
By tkat AE comay davn o Ba 0 op 3LBOE, LR'E isterest am 20w wpE' U I'm belLing you cigab now 1 agoee wibh Hike,
that. ¥FTaw're gedrg bto celoulibs dsbareat o 39, HO wan E | The defiacts, vou Rave bo sxpend She money, That' = appdying
they dido't oew 8% 000, T | to cocing coste end cut of packwd.
THE O000T: Bt I think the applicetion of the B THE OFIT: Sed then yono cen oeqeast Jedgmeni oo
LRlaredt Li psmelhing tBat She Ceusl osuld awpley. ] WA, PO 6o i bhey ongd pere Sor the plwmsbiff =d
i, FITE: Laves® in | give & todpme=t for 50 000 far defesdasil
TEL (TURE; Escuuss We' g8 bavipg bthen mats o factasl 11 ENE CRRT: T dan't seadly wmsk the tr caleelate ox
deterninitioe; cighlt? Wil it tie disagesT &6 Lbwcw 212 | weda accend R isdieiell becnne -
iotersat® [f aw, Eroo vhat dakts. IF thay sy Bot you'te h 1] I, FRETE . 1 dem'y Eieer sdidl Ghep ' d ascaid,
arfitled = ard oy cepcee i v dm't Ll thew ko taks it i THE COORT)  Thaws be o quessibon of Fawl e any
alfl af thi alhes, il OF Uhey siy poa, Oulden Tlei's 2 | Brdaie il b Salidan Ve e S il
zearrate vam't gosd ercush, aed bhers'z o 50,00 dusage 1] kR, PRTTE! Ba bi's sbatubasy
ta yosr gy, than — w7 THE OmIRT:  met thay don't have be mabe & Tsetmal
BE: . FENE: Whioh laswse &3, M0 voagaly AN | aarermination
THE COURT: The Court Sham wsuld -— what's the iw KE. FINK: 1 that were %o hippass, thas 1 thizk Eha
aiffarenca’ L&ty may thers's §§F, 090 and thars's an 20 | Coaerl éould leok ab ln sl a8 long ad Che amsisd -~ 30
interest cats. The oourt cem Apply any dassges yoofoe 21 | bt wers 553, [O0, am an sdemple, or 200 030 for tha
aotiiled to &8 o seboff befoss we calculate aoy Sofesaal. 25 | dafepdesk -- leb's seick wfth §d. Then wilk §50,080, idwn
Baea that msks ssras? 2T | awlwff had aliwady bmen spplisd snd Thers wmuld be 5
HF, FERKI B0 dees Lo ma, fudgs. Se Lk olhet waids, 4 | Enterest.
25

woil wodild vake bl pimbers, 4o Uke math, and thEn go back
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IS, FETTE: Pacauss cns s deffensa and ooa iw 1| T gt that.
affimmmtivs claim. 2 HE oMiiT: It probabiy whould be snlacged.
THE (RT| Mskesm gangw, 5o T wep lacking st giving ] . FALTE: Yar.
the Flazntife ¢ dastustzens modrwd and sresractare frend L] THE ©OURT: Ok, it ip iz the beglening
imdas 10-10-180. ASer thian thi etioddng objectlen, asy £ HE. TETTI: Taie is the oce whers — peak, 1 thooght
shigction Lo thal dpesific insbroetban? 6§ LY rakd 'Of L0 dmsimes demadges yeu Fied Lhab gelden wiew
IS, EBRHF. Yes. 7| wuttered ap & resedi of the oppressiom and faesd commithed
i, FRETED Yee B ey 5
HE, FISE; Taer Wonss, § would seggeet bhat e peil L] FEf GFRRI: Twp barw por shmding ol ectaoni sppest!
thit ooe aad give ths Frasdeleil siscope wlics abd L bR, FRITE Ve,
davni b i TAE 0T dnd nowdo peo hame @ specific abjection?
THE COURY: 05 L Sead peipeted oven theagh tRey A7 | Ov mors URaL el gasd 00, a8 BT akayF
T Want ug, then v Teel derslt, frausilant L3 ER. FRITE! 1 wonld Liks 1t to oy Bolden visw O3
stgmpreambabion, dicaill feradelant concaalmnt  dad fhes i | poly recewes padties demapes if 7oo find that Srangeacd
we have — ib's saying you cea b give penitive disages oo L5 | glves gppreasion, mallce, and miecanduct.
CaETEIte, Which im tTus, L TIE CEURT: o odted I'L] gaww AL id L3, [ baliive
W, FiHE:  Toahi, Thecs Ok o8 pemdbire Samsges LT a7 | e hed Shil SLSUEERLON BAT1I4T, IT AF MOUTSCE.  ILCE
theaw’a fraud. IE | & watSer of sesarsios amd kow we're geing to istarpred
THE cRY:  Busobly, But (8 clawifyimg that I Ik | Bhat, bot T fkdnk It wecks-
thers's brsach =f comtract, yoo can't giws pusdTivs o ALL pight, Fa'ee almest dots. P wlll come g with
Sxmages . 21 | sk olesn et sad gles daples, Sed tles e Geee L gn
I, FINE: Right. 22 | thaowgh imdividoslly sad baos Co malex Dham o0 Che Tecood.
THE COWRT! That's iy I thisk that instroctien -- o 23 | This 2z ma much fum.
they byme These hexe. They propossd. Aad 1t appsared Co e LR, FIIK: Aze =a off tha record, Jodge?
=4 Herald rsplacs your saziier =ns- o THE COOLT: Dere.
Malinds Sengeisdiuie wtata gd.um ‘Halinda Scogwtadioaie_rkats wd uw
pEH x4
HE, FINE: 'The thitd ees about the sction for brsach 1 {Dimousaion =IF the Tesacd. |
of obligition arlsing fios camtract, that wedld assoms chal = EEL QPRI Barl an the reowdsd. ['had Fachal Hscnowac
thers's co fzaud alleged, and ma I would opgpoee the 3§ the lagt pereon colled sp, mé [ weold agcess her as ihe
inrtosction that mays the Jury cacnet glve pusdtive & | miteroasa.
Sxmagem. = My objection, Hr. Fink?
THE THILT: TEjsctio=m im seisd. Ii'r & FIopec ] EHR. FINE: Wo
Teflection of the low. The verdios Ferm txies te claxify ¥ T™E COURT: B, Frite?
thot. but tmving this inwtzuckion I baldere mill ba B . FRITE: Fo.
Belptel, 0%t coll bs o Fe Bhe sarlier feacd ip gasng ] TIE ONERT: Thab's cermally Bew T dn it T wsll bell
ta bm ne. We'ce paisg de pot in Tfrauduilent in | By i%ak pwfers I stasl L8 sedd Ansirecticas, and 1F i
mlgregteintation, fraudulent cotcealmeni, st Lhen Ehab 31 | wambs Po Beaiss, dbwocan leave, of AF dbe WEsts a deal in
clagification -- 1z | the gallery, ahe can 4o inaft.
., FRITEE  Da poai wand belh of Shede® it I, FRITE Based wn bhe Rawh eie aulded
AT GRRY: T thial ba wedd pew. #nd 7 tRdsk i maken b1 THE (OUNT  Tesh, Be's gol bW wless Ui up,
Ami, ik ARdaim i kan aff Lhe bacasd )
HE, FIHE! Wiy Lish fins ie ss 1] THE {DWRT: On tha recerd.  We'ze guing through the
12, REHERRD:  Waich aviae? B | Flesal settling of SnnEoctisss, B8 5396 & Tinel coves
THE COURT: Whsass That wea? Aed then | tSipk thaiw AN | shest. Ft Ly new prepared pe Ot maym "FEnal Jusy
wam acly crw sbhat o Lb'3 dodm thacw @ Lifkle festhar. A% | [nStrarClens.” ORod W6' T8 d20e sibn Ehils, =Bl 2310 in
I, FINE: Ths Lagal gmumé 20 | the Tirst papge whege 1T 8578 bow REOY INSiractions Chere
I PR Tt use Flaiaeafe  In addibicn £r mctuml 21 | ave: I Bve ool coamfed thew up sgain. bat onpoe we go
dambges; bhis S5 wlece vt Lestrectisg o the puatiives, 2% | thesugh the misberies, ey 1E cems mp sed 811 pighes b,
T balisws. Yao. It'm undsr S0-100-18. 23 | | oem gedaq to sdgu sad Sabe LE, Fedsy L the 13EL.  key
I, FRITE| Tt dosen't say agywhers. Tt has to be 24 | chisctlem ta the finsl form of the covsr ahesby
willfil, They wolldh't DSed -- BL°4 of tha wrdiet Tarm. L R, FINE: He.
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mads. Would you sgrea with that? 1 . FINE: Ho
i, FEHE: That mafkws swrns to me, xer. 2 . RAHF: e
. FAPTE: Yew. Y WHE OGINT:  Fabwc 23, “Fo prows Srmudslent
M CRR1:  Ba gewr choeskzons Bame beem otsd trdsse § | mirceprenisrbation, ©
thara’ £ comathang Tou feal sivengly abeoes that wou want bo & BN FINE: e
Fring w=p aguin.  ked we'te damg taie fo the tumsdiasex of & ER. ERHF . Ho
01, B den't Be @frald ba say, 1P Useee wass'l &S 7 THE OOURT.  Fambeae M, “To piows Cisidalend
wbjsckion. T'd appreciafe thet you go Back and way wo, bot B | g ey L,
the chjacticos pseveossly redaed praad fap seestking. Of k W, FENE G Comdmalmest
7eu remmebar you abjected, pos don't ke bo go snko debadl T THE OOO0T . Thawl s
Al dn, @@ GF yes juek wanh ba akand s - n R, FINE: Ha ai]eitban
I FITE I ihlsh we jusl dtaed oA Ehe pEavieas W IR, RRBHFE: Hé ab]ertlan
racard.  And we'Es bedl ek cmliceleg thit this 8 tka el i TIE SOURT: Teat's 4.
tkat bl Coiirk hai spgeovad.  That weaild be m risggestion. i1y ek 25, “lmiskion fee eha branch of B shligarien.d
THE SHIRT:  And the susbering, e kR, FINE: Ho.
R, FaTTi: And the musberiveg, L R, EMIE: Ho
R, FIHE: T sgrae. i THE COURT: 38, "R lagul ohiuss Lo & cauas ithat
TEE [OURY: I'm chay with bhal Leo. G2 we bave 15, IR | preducss soes harsful osaali.”
Tou'rs geod with that? 1 . FONE: Wo
. FIHE: I'm gacd. an HR. RBMF: Ho abqsctian
. FRTTZ: I'm ge=d. 21 THE CONFE: Bambsx I7. "Ib L3 poer duby 0o Sterwins
EEL CPRY: The oast omn wiald 3e cismbet 16, Thix Wid 3z | the following iewusx.”
% the pattern 30=10=10, “kn sxpresx comtcact im an 3 . FINK: Wop objectiaon.
agraemant . IH LE. EMF: Hp o-jectian.
L=, FINE: Hep pEjsctian. = TiE CHET: Pusbix 2, 'REny gerson whs 18 satitled mo
Malinds Sengeisdiuie wtata gd.um ‘Halinda Scogwtadioaie_rkats wd uw
pl% ] gt
HE. EAF: Ho obje-tion. 1l | caccesr Sxmmgex.”
TH DT Wedl ook wosid be 17, ofF af A0-10-30, 2 I®. FINK: Ho obisction to 04,
"The cartrect may be isplisd iz fact "~ 3 K. ERHF: Ho abjsctdon.
. FINE: Ho. 1] THE CTOFT: 29, “Im addtition be ooy actual demsges,”
IE. RINF: Ho objectian. L3 LR, FINK: Heo.
THE COURT: Tha na=t one will be 1B, In ir off ] ER. RBAF: Ho ozjection.
patten Fi0-41, “Every contzect oomteize an implied T TNE OOTRT: 33, “Tharm arw certain rulsr you mext
carmat . B | Follow “
1M, FINE: Ho. ] M. FENE: He.
i, RaHN: e ohqestian_ in i, REHFW: jie oEqectisn.
TEL TDAPT: 1% off af peiterm M=10:T0, “Tf ayul es 11 THL TOWRT; Ard thes they would sign md dujs.  And
written coslraet. 1z | them = Eave Lhe proposed veedicd ferm.
I, FEMKL He. & HE. DREERG- Oh, [ dida't put that o beceurs we bad
I, RAHF| He. Al | epaded iy A . Eimesbei?  Th was peally -—
THL OOERT: Baxt oma dll be mesber 5. 0% dr off of ik THE (OAET: 1Wmyea il's Fibe the wiy LL i5, Wa'ss
gomrxizex in bk cede tmdes bha OCC whare bha combreckes A6 | gisg be et bhia e s gages
BaE e tad dosdEEtE w MR, FINY: The werdiet fores
WE: . FENE: Ha gL THL COPRT: Tha wirdicl [afm  The coabenk will st
I, ERAF: HWo objértian e | chamge. It dess cenelet of slghs gaestions
THE SOOET: REaWt ons Will be FL, "Io dsciding a0 Me, Fisk, sow yeo oxdeptabds wikh the fapuat of that?
A, a1 IR, FINE: Wes, [ am,
MR, FIHE: Mo az THE COORT: hir. Rsbnd
M. RENE: Moo a3 ER. RMIF: Yesh. Ws agresd to ths fozm, but
THE COURE: 23, “The susirscbon i el Pyl L 28 | chisckloza Tsmain.
Supplisz.” L TiE COVET: 0o moted W' 11 gt Rad ceasolidiled Ro
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tws. I'm geing &e print a4 emrmien bhak deero't Bavs Eha
aites. I°10 bave 05 e bheeiigh sl mosber ageds. 1011
ydwa anch of pru bhe comzabidabad vecdact farm ta sdd e
Four Flls.

. FRITE: Ee-San

ML 03RYz - And 111 inelock thet an thip wet with the
citer agein. AL] wight, Tou cen ga mef up i bbe teble,
andd we' L get geleey,

B2 of pocesdiage o thwmbaga sk 11508 wan b

(Tha hury vatmised To Lhe Gomrl i, sl
taa falloeng precesinge smrsd wbh Cosk.
Enpfeiil , Bl pickisd prasnt 62 11:H wmo)

ThE OURT: The Coirt w1l bats fe= tha pacced thas
81l 11 jursys haye returnsd fallowisg vepartisg this
Eorming st ARiE0 ap amdened, ind the pATiss 404 goeseal
with counmel.

T apdlegise foor ke delay. D70 & procssa to §o
Ukioigh 1k Lisfssichlod.  Theee 'd be olhai iy Lo daiciiba
ik, Cowesal wiis wery Ssepesabive; sod thay sxpresssd theis
aplsiong. ard we Bade o record.  Bul L% Yiwb faies & lesg
timm, 5owe do hewe bRore Fimaliy ready and prepased

Weer ix thm mnmmt of treth when T will meieass the
AETATRATE Jurer. Apd mmuslly bow I 99 L2, the leat parson
oallisd up, Hirhells Some, you gat Gr b sxoumed.
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Plrzs yow sant ko kaws

Ril raght.

ITmcaupon, bha final fusy Snekroctsoms
Wiaw Tead by Sedge Giles.|

TIE OSURT: Tos will b guows o merdhct foem Tt bax
bt phges. L b eight gemifiims. Tob must pead Lhe
gusntien and follow the wretroctios. v bnd of 2 geids
L Balpisg S sbbs Joid declolss. DR fod it mabbed
all the Bexer on the geastions and havs ceached prar Firal
dacizien, than the fooepereos well data db asd aigo ik, and
Bl gaia fabusmad

ALl xaghk. Wewoll oew chast bhs clemag srgusants.
Mt Fink, 3au oan progesd fitet,

kR, FINE- Thank yau, Veur Esner,

Hay it plemas ths Coort, Comaasl: I the Epring
of 2fEl, Ocsremisl oTingaand oF somEbody froe Srampaird
Comstsuclion savgik Wind Lhel LAe Eoath Swiets Depastsent
of Transportatlon was goicg to be perforsicg & b idge
grojach,  Eziegaitd Ceemlradlch wis & Seadobed ceilkaitor
Ehat bad owes toigily 100 constrectien peofects Like Lhias
nipd. and thaey hed varked on sy Ssals dovelwing the BOT,
Qrangaacd Construction kmee Pall well Whal wad godng T3 b=
asked of thes with thalt contoece. and they alse mderstood
tha obligwtices that would esist tn theic centrect.

Thig 4= tha comtpact thet war migeed by Srangqeard,
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Rl

Too can @it im the galleary. Yiu cam haar tha

imetrurtione. Yop can Bser the clecirge, Qut prs dm't
ot b0 oo back apd deliberate, sed you‘re nel sharing the
FiTza With thm mwet of tamm. Ok yom can TEmmia if you
ward. Mod I dewtwd on Letbiog you go seslies, bk I
A5dn T wn oty alee Eo Fare § hidas absack wWhils they
wars muibting. Fo 1 kept pru entil we gob s tada paznk
Thut' s what ws pdd we weald 4,  Tow were attabive, e
you pild atbtantich. e Gpprecliba tEal, Bt you'oE Tha
vitecrvts, And pop cen havs 5 sead in Bae gullecy Af oo
wanl Lo aLay.

T will nme pead the Lestrectime, Just to gure Jon oW
roaceap; T' 1l go thomegh it Ok wzll tabe o litgls bat of
ibme, and Lhes e pailies el L0 comments Wik ibeis
zlaming argemmtz. Wa hed discusred 28, and ws alloceksd
ke time of §0 wlmtes sach,

bw Plad s 0% plaisbEf7 gats ba divids pary &f
it isto pehettal. B'll ess apprecimtely I6 simtes b
Flrat timsm and then 10 at Ube and. S5 woi ‘il hive Lo
Listen Lo me fer a while, aid Dbes they' 11 acgue Far sheut
ie hair Lolal, afid s oo’ LD fecesd Qo delibesils. Aid I
do groadse well brlog ped lusch pight sty beciess We'fe
working Bind of Phough She lench keur, Sut 1 Ehoeght LE
el bl U0 gl U starded aod geb Uels paxl o 58 goisg,
iod pan stati falkieg while you fiqure out whdch pleca of
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This 4% not ths conbract Whlch ix raally tha mosject of
this cis. Solden Vhed Wil dmier made & pusty of Lhis
cortrast. Ooldsn Visw wss never shown thir contzeck.
Geldem Wisw wes nEver qiven soy cabloe by aopne o8 b what
war brxide tkis contract. The jnese o this case iz
AEeEETG AN WE EedE babvEE Ermguand aned the muEpllex,
Golden Vi

iw, ['a eedng to give penowhat T bsliems e o smmmay
=t the facts of the coms,
Like crimguicd, specifically rersmiih Scibgaied, sben Ba

Tt Lasks to me, in wy opanien,

dacided Lo Bid the profecl, B mide oge cell, Mo mide @
cill to Oelden vieW, and Lhete wEn' L tedilessy, bel it
poabably meles serse bocinse Solden Tiew Hal foar miies
may Erom the boidow. Meomads o ocall Bo gpoand talk bo Sam
LIRE T

furieg thet conversabion. thers was pe dlscussios
Bhidit the Dejpertssat of Transpertatian waldd S
rugeliticns. There Mum 4 cisgle ceqeast far & quotw, ard
Sam guva tham @ geote For §L3% an bour  ded, felke. is
whov, [ Ghiak o Lhil peied in tise Jesesich Graegeard Eiee
that & wal lacklng &t & FHest desl for sams chasp
B ibdind i ke Dol well ; &d did He. HaesBall
from the Eof, that althasgh there's some ohillgations by
¢ dingpaared waday Qb BOF, b N Pel] well Lhak jhose
shligutisns rom't pasE &owm to the mupplisr of The lesad,

coactale
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dod § thopk Mr. Ezecgeasd boes fell well shat if be could
qub tha sercrabs for bhat price, be weeld Bave o hack of &
danl en his hands .

Ho be bid the project.  He filled cut the bud shest,
arad that bad shest ix Exkebat ¥e, & dnd inoche hid cheet,
1 paw Dok ab the dbsms relsbed Ty concosbs, the otems for
concrete Botal ever o mwillion dablare  Me tertified that
just far the dack Bs kad Beilt in §430,000 of predit. §o
thaze vn w Lok af pmedit af stake woth she ensont that ba
wid gulng &9 pay Sclden view. Thece waa quiie & mriup
Bied, iz wddition, ke koew that ke wes guiag o gek am sazly
ceagplation boouw of F1M paz dry. weach wer luctatavs am
will,  Be Ined &1l of that. amd 8o ne Bld Baaed on The
dimies thit be pot frem fam Waldsss. Bub piier o miliieg
Lkt Bld, ba hid a8 Slscissiae with SiE sbeut Whel Weelf be
axpecied of He. Maldned, o LRere Had 0 coslracl mide il
that tims.

Opce the bid was lel; Lbe peajeck begui. Bul beloze
it begen, Jesamiah Seamgeacd 6l geed Uhe combrict with b
E207, and T know that you'rs going Bs rea @ grest hig
plazurd thal abesed cestain sbesdesds bhat irs Tsared 15 bhat
Aspagimemt af Travepagtatisn cogbzact.  They'Te guiag to
ko ¥l thee Eoand page 6 & poovisien fhat hay standards
But if yoa look o pags JG7 of tha

written an it.

soptzact, pom Ll ges tha Bacbics: $E0,] Shat peads: “Tae
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Iock at ihe concrete mtarialy thaseslves, Twedlew e
mhaate that cams slorg with the metariel, maks ctbhex
recoamsndaticos. Thass waw ao isdicetion of Grangaard
doing that Apd thess ‘s eo indication Lhat Ursageacd
irgacied aby of Uit U9pe of thisg fcem coldes Wied. It
appeare Granguasd wex pisply Reppy with how the [epasiswent
of Transpotlatien was handlisg things .

o wa il inde Lhe samwey, e e esoeaeis i
stasbizg to pour, and Phen ww Bave & chmge dn bhe pathesy,
op metll 4 certain poled it scursds Like Liese wis geod
commibleatios bolvben Srehyaitd & Goldsh Fied, Wit ot
mema prant in fima Shooge sterk o sees agast.  bod lacgedy
anselmneT Lo S0l W, thér® ird ookd probless with
soms ctrength teaiing tkat ja soosrring

Hew — micmw s, [ picied up shateper Ebe 2dge b,

Wobv, Feu'll dee Sb the Stewmd Ehab Will be séab Bick
with pru the immledties, Ui law reguises that if there's
gaing 56 e 8 complalak by sassbody whe reoalwss geade,
Elery Bt @ diny Lo obify Uhe supplies abeul asy kind of
problen, Boaconlsimisg geeds,  IF foangescd wants ko ke
iny cladm for moaconfermieg geeds. i1 bad & duby ts mokily
Galdem Tisw shme fhat wilwabine  And fhat paksp Eengs,
Emcauss if thers'r & prchbles, it cesds to be Eixced.

But. very cleaTly, kn WY Tifd, Gre0giRTd WAR Eans
Lrnarestsd in the §1 400 & da7 sarly complerdsm b-mes than
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cartractor shall demign ==l be rexpeneihis for Sha
perfarmars of all concrets maxes cesd i Ba strectos
Hix decign shall be modified dmding the comrss of the weck
when pecesmiTy bo snoere complismos wuth the requiresssts
[or sirend and comsdstency, The mix desigon amall poedios
L curereba coafarming to the foliceisg megquimassots. ™

Thees fhat 's when poe kavs the [eequsge on the seoond
paqe.  Thim dass nat coewte & ceskzsct with any sppliec,
Thig comided & cortect wilh Sringuird. Aod By Signiig
this cenbeack, c=ingeisd scoapbed LUabiliky if ENaca HiF
ity prubless With ey dections of Lhe cohbzact. Aad wo
with Lkis cass, wkab vw'pe Leliisyg abowl L# a =rilttsn
combsact dlgmed by Lle Doparimmel of Traispoetalion aml
azispaesd thit pleced clear idl espeess abligeiiees oo

guard aad brageasd’ @ affart da fellenng aleng te paza
it sontrachusl abligatiorm snfs doldes Ties

the erldepcs © Lhisd wes peeity clear taal as the
projact pentisied, i@ Ehe praject wis segaisg, you ked Tim
Harshall . b stale weginaes, whe hilpsd pub tegathis tha
deiign. Tim Hurshall s bt ses thab was Ledpecting Lbe
redoirins kb Saldes Vicd il Wi Calledilig up o b DREbgs

wars going.
Thers's po svidsncs, though, Bhat sven Hhough

Frmgeaid agend e be peipiible Far U cobecela, LRl

granguisd rself Bired sy evperts ol bhe thms, seperta bo

23

Lt e sieut any panaliisec tRat wight ba fawed aleng ks
WAy

And wary clearly, ia gy vise we kave 3 eifned iow
whiTe Jeremial Srsmgaard knows thet ke's gat & seeen deal
=n wams cetopebs. TR leokp toome Likw ha dida'® owast bo
sy Ething Shat s gedeq te make Goldss Viesr siart being
copcezTesd o otherwiess ot want to bewp rmopplyiag the
cancrete._

Eio thats Hid & Leck of commrelcal ish, e ERE Sl
dettimental 96 Ooldes View. Becdues Seloen Voiew wWes
Beitiang bhib LB concoebe wak geed. IR Wid aciually Tam
Weldics ln kis dhe spprosched FPetemlab Braagekid sben e
#aw Shal Lsere wan sowe ooy belmg deae sad startal
il lig whelbes thesa's o problem: 3t pelhing Wil over
gadd L eebss Thal sighl ossss Sulden Tl e lale s
Bazder Lack ak whatb's kagpemizg, saybs geb his rosa sccart
sndl Ay ba Dimd st what e gedey an

L ehank feey talllee i Bhi eomils daees Wt dsn pedsk
bn tims Jarasian Srangaard gees off to find a nes
comtracter, | beliews Griin shen be seys that was oever
Boseghl gp. [ thisk lecesdel tbid asthieg bl that. I
thizk be sald cothieg abeek ke peasibilivy of deduciicmn
Eecmiss he wmited fo besp hls obasp cosorets mvadilshis,
Aod vhee ba geb ssmthes qeote fai §700 4 fatd, Be did Un
math e hia hesd aed b bvealled ba' o uglag the comzackos,
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2ol getting any dalagr, mud gebiing kox bomey at the wmd,
which emded wp badiey FI03 000, &8 eppoded 5 talkisg ko
dolisn Tuewr, rabmlag conrecrm, gebSisg smeryboedy fogethes
wed trgeng te formslate o diffecent gathey meneg fomasd.

dn, vy eleazly, theogh. ¥ Gransmord was cary opest
in Tegtemhar, e bava 8 patustion whess he e £ opaed hie
Bl mAd Ul beee Lo bell pei, Pelks, whis be wbhbeld
thka% paymant on the S20, 000 boll ket wux dos, 3f Be cacdd
faye foumd apcthey cogbractos foo Dess mopey, 5w owesld pod
Bave pald Rhat FLE, 000, e padd Uke B18, 000 beciess fhe
Bedl Bl b ot wus 709 4 papd feem anolbér ssblrieekor
A pakd Ut Wikl hedasa e Wil dallid Ta Iadl &0
Oclobher 118t ea 154 hifdge deck wmik, did B waE bald ki
if ha lx ol gadng te pay hia Bi1l, Phes Cellden Fiad £8 matb
gaing to bring any cencrets,

End, Importantly, Arien Waldier told his st that
meerieg, Be said, Dok, iF there's oy Lind of proiles if
wa can 't boing what pou sesd, then Let's do scssthlag

AEfFakest baie ox dom'l @b cobhEale Do i, Hi mida Ehal

wart by q that Hr  drargeard slvesdy Looked
=l =, far = tor.
5o what was h @ W oIE Him

TespieE Wy smerythiog 15 a1l qeed, the check wus in the
mail. 1 think he wery mich sdgerscated che siteetien with
the oonorete that Be kid, ond ba brsaght up notRAng abeet
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wary best, fb'r sislesding.
Gelder Uiew that thare hevs bosn o musbes of prebless. ¥a

in gheold haws hesn bellizg

should kawm toid Solden Tiew thet be wex ecpecticg thst
Golden Tpasr pyy far the dedostioee, bm ks Gda't Becwees
Be conldn' & fond goasbedy slee S0 baks oo and ke mntsd ko
gel the pooject Sorueed. Be dinted bo omplele sarly,
wiuleh L8 did, Belvisy upet Cheds slatlenstls made By
H=. Drabgiicd, foldes Tiew shoded op aod they podced 1Es
k.

W Grmguacd dude't hage swbady oo eeama bwetdam tha
o0t to be wabching the concosbe as LS Joeped. B9t in
epaty Lot ifssd with every dale, ol thésd webs milizls
Lediwdinl dilee, oo hid & call s ofber Bo bey. Yeu had
dalivey and you Bad seceplimen.  Bad uadad tha L, ae tha
Court résd to you, 1E & party is geing ©o complaln skt
the gaality of Qaedp, thars Bam 1 4 patlos glven
CeRRGnAbLy clume o the time of LCCEELENSE.

Ennn L He. Qresgnisd vedld have Lide the cEEef; can
G ball B pay wnbhl T Pliad gl Lo s OF Lhais's sy
dedicibons, thet sign dhew o ETlarer kied of o coabeacd,
But hers, the way the partiss parfermed, it war peor ke
CenITla, a0 Ereadoe, Ard Chess poremnt dus withio 30 dase.
And tEai wax BEow ks pactises pecfcrasd rsgardises =i
whathes toere wam @ pogeibtliby nf a deductine, bacaam
dnjuctiong oEver o0 Browght up. 0o even wdth che MoTaber

Malinds Sengeisdiuie wtata gd.um
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tha pepmiTdlity af any pEmalties Seang pasged an T Eoliden
Timw.

Ard reswmber, at this pednt im tiws thare s peres
2y dlscusmico wikh Goldan Vimw aboot the pamsibility af
pemaliies comicg 48 @ TemAT of comtrnct prowislons bebwsa
ths Dspartesrt and Br. Ozsngascd. Thoas peoalty
pomsiene, when pee beok o the sahibdt, the sxbdbiss, T
wull challsnge ampbady have sad T'L1 challesegs couassl fox
Hzr, &psngmard te psant out an that beck sxsctly bor thers
pundliien work and hew Lthey'te amaived.

Hz, Mapshall wann't esw smactiy how thess genslbise
got amsesesd, and that = sagnificant bscause 1f there wax
geang to Be s challange ta thams pemedtiss, thes uates the
terms of e conleast 6078 Bp Lo M. Svanguiasd lo make
thers challsnger. Somstimes he challanged bha pecalties;
semsbtizax ha had ae chaice sad bhars was cering.  But ckhar
timms, if pom remsshes Bip tertimery, be ssde ns chllecge;
Ae ot iccepted t3n panalty, which was Bis right hecesss
ke guralbivn arw @ crwilars of thie cetract. £a ke jost
simply chise bs accrpl thess geanlties, and i1l bhe whils
b Ropt Oolden Visd in the asrk shogt s15 of theas
panaltisn.

fo dotober Sed rolls arcand,  Wery clsarly, thers
warE mlaTRpTARaTGatisre mads,  Jepemish dosagaapd eyyviag
Ika® all goed” means L8al cascrele wash'l peeoded AL Rha

23

pammmt . wom had Brlan SPsliéner in kaTe miyisg. lack, REs
eal Lg, o' ws gabt bo gay At the tiwe of delivery. Ee 4
At that eccaslen say balf A ot duliway, the obher Half
tum im the normel Smeodcing pacicd.

B 1ae dek 18 poamed, End wEat happens Lo thess' s oo
pamment Wb o Al basioally Crom tRaR paknd da caes,
LE'w dewd iz, by L it desd ady? TG becswsd Jesemsh
Arangaard dide' ¢ sesd Golden Tier inpmars, Fs dda' @ seed
ths concrete. Weoy soon afier the dack pour, the project
il Flniwbed Jetesliil dddn't tesd thes
cunpleblen dale,
didin"lt Seil ke oeded Le give any eolice of Wilhkeddirg
ey el bw el des, WAk yeu'll resd Lkal is tke
Engiruciims a3 wall, IF somchody is acl happy witk a
peodict mad bhay wasd bo waikindd paymenl, bhey b o
glvs smdbon of bhai

Surmidh Gangard dide't do taak in Septabi whan bs
witkhald pymnt, and b didy © &0 1T aftexr e dick wam
podrid. Falks, ba simply dide L care ioymarw, Becoims e
Ead his coacrele. Aod b ook Lke pesition bhal 1've got
i corebe, §'ws LS gl my mosey, ol coms ol ged R
This we bive & LoomiE, ded Lhes we'te in coEl beka bededy.

One of ks lnatructlions the Coart avs o wes

e hid his

B bed Bia saely complefion Bodes, Ak

Leoftpuction 1o, KD, and (ket be me 1o 4 Lepoelesd can. I
danin with the making aff 8§ carfrack, The snstemce of »

Helinds . Songetedfoyy .etats.ad.ux

li=linds .Soeguteadiain . etats ad.ox

LRAMGAARD AFPEMDIX 93



- - ® R W e

i
11
¥

1]

ik
Ly
LB
1
1
21

IF

i

=3

- W™ 4 W

iw
11
iz

id
ik
is
1T
1
L¥
in
2l
28

L]

L]

187

sombract reguires parkiss copable of contrscking and tien
thate conwent. dmd I thock thek i wery obwices. EF
7ou’ o gatng to Have @ conbzack, pacpls Bawvs tz sgres e
At. . ALl zightw

Thix bussmees af e coperets fauling. all Tight. to
e Bant im gn jeeas bhat ghould havs bsen gealt soth by ghe
Beparizent af Toamspertation md Rrepgesd bsfore penslbiss
1§ oo semaber, e in Pecesber of 2671
apd Feeusry of 22 Brangeard sELU) Bed b oppertusdly Le
ranilmil Uhe panaliiss e preses) svideses o sl
infersaticn that wild 4llew cofbeil, He Ba'tal lscluded
Mol Tiew 1a soy of Uil prodeds  He sedsd &0 Lasd
Folden Tiew T now what's gaisg an

L' aek gerd Wil Celfin Tiaw weuld bin dons.  Hugha
Lbey wanild have dops Lheir obe Sndependent besling. Hagbs
Ly wonld Bave hived Laeic v expuil ol Lwl ties e Bely
with This conteat

waTh dasEEmed.

Dot LiF o6 'T BETLED CHONCES ol
Spductloos ars & coeatume of thls confzsot, the DOT
warrkrack, and met & oreators of ths low persrslly.
Mian pors Lock wh bhw coscrsbe thet's oub thera, ol af
i3 wan aooeptad, A11 Tagit, Tt'm all these, Tt all
baen detomlned Safe  The bridgs By b etaradmed sala.
1 of tlw copaale pasted ok state’ § spécifications. The
daffeverce 18, Decmms of cartain stTenqnh Cests, Chere's &
BACRamiEn in the BOT omirect waick maym the ganbractor,
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HR, FOH 1 btter Boge e 1'98
gol 4 leb pare %o Lalk abead, bef I wasd o spead & fas

Ta ok 30 mimdies,

mrtes e te pendict farm,  Tolke, the moumt due Eolden
T g0 thim cemy am G0, 05,3, 0'm asking thet gea find
that Grarguerd hrsached ite sgreemaat Sa pay Shat smourk.
I'nm waling 1hed poi [ind Lhat Lbese wis o befm Ln USe
cmileact thil fejulied tessst isleresl of 18 peresi
shotn B o cwEsy dotummt sl Wil SeESmbbied. Al fn
Qulebar Wies Ube D16, 090 paymenl Was seds, vhel Lecleded
I8 pavewmi, dn Lhe eeires of perforssses s is pay
18 pardent afier & etk mad padeed,

Foom oy cavaar of the sxhubote, pragedgeant snberesk
Lk iy e weiild Bogin en Dovesbar 9 of 2031, md 1's gedng
to ask that gru find bhat thive's o breach of devy of goed
Falth end freud becsase of The stobtements thal were mede
sul m. Che biidge Clat fofuced foldes Wies il Le just deal
with the 15,902 Bill that wam dos Eut to Doing mors
evircrele whick Jerenlak Grangaisd, paver labended Lo Dally
gej. He pewss Snteded Le Dally puy bhal awoil. Thal's
Bad faish.  Teab's Frand

I'm geing Ba amk SEst you fimd thet Qelden Ties
saffered injury e 8 reewlt of that fresd, sslice. or
Loventiona] migownduct. And Le Tarms of perdtire damsqes,
dpite Trackly, that's Soxr you fo décide WEAL pEnd shsent i
Juet. In =y vamw, Geldmn Tisw didn 't get paid for the
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GEafgaatd, gets pald Leew for fkiw concnats.  Rad § did
mass math,

Exkdidt 18, which Zeale with & larges sscars that
teated peorly, weem € jeckhemered wab, Thab Babch dealn
with #.1 yurds. drecgescd had a pemlty of §23.000, bet
e ownp mEil] padd 574000 @ow thal copcrats  Be Grangsind
war paid for the corcrwbe that wear the mbisct of the
dednction. o, interwetingly, sith thet 35 pecde,
Geldm Wimr ooy Splied E6, 908 fox that camcrets.  dnd mery
imporbantly, in oy mind, tha% deductian we the minect of
i bilf that ultimebely gob pald

ALl right. 8¢ i ocyesnl bese s ook oaly tkal
Goldea Wiew sbeuld siep inio Ehe skeas of Dreagaatd sdth
raspact be thiz conizact; the srgowmnt iz that doldan Taer
sheuild pay peoallies ped bised b whal ils cosl of Lhe
doperals ves Bt whed rapguaipd v baing pald by bhe
Sspartnart of Transportation, which ses o ssszive mashop.
& largs <hank of it endleguied, Teing prafit

e if you Ehink aboet all the evidescs brgutiss, st
Rappmed i 18 thal lasge deductio, it s Basically Sevesish
arsagssrd 1ast mis proflt oo the dedl and was still pald
Par net anly kis cowt of that concrsts bat for othex
SAPETEE -

THE {0WRT)

Tou ke .

He. Fink, yeu'os ab 30 mdoabes, sk 50
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ceprils they Spalied. Oraamard Dept USam I8 Lhe daih 83
Ehat thiy conld gat chalr 5220 000 berus, 1F this 15 gedng
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FRELITMINARY STATEMENT
For purposes of this brief, Defendant/Appellant Grangaard
Construction, Inc. will be referred to as “Grangaard.
Plaintiff/Appelles Golden View RBeady-Mix; L.L.C. will be
referred to as “Golden View.”
STATEMENT OF THE ISSUES

I. WHETHEE THE TRIAL COURT EREED IN ALLOWING THE JURY
TC AWARD PURITIVE DRMREES.

The trizl court permitted testimony related to punitive
damages; the trial court gave instructions related to the award
of punitive damages. The most relevant cases, related to this
issue are as follows:

A. Overfield v. Am. Underwriters Life Ins. Co., 614 NWad
814 (S.D. 2000}

B. Grynberg v. Citation Oil & Gas Corp., 3573 NWZd 493
(5.0. 1987)

B. Sundt Corp. V. State of South Dakeota by and through
SDDOT, 566 NWid 476 {(2.D. 1957).

The most relevant South Dakota statutes; related to this issus
are ag follows:
A. SICL 15-6-51{b}

II. WHETHER THE TRIAL COURT ERRED IN ALLOWING THE FRAUD CLAIM
TC BE PRESENTED TO THE JURX.

The trial court instructed the jury as to the issue of

fraud and deceit. The most relevant cases, relasted to this



imsue, are as follows:

B, Rist v. EKarlen, 241 N.W.2d 717 (3.p. 12786};

B, Wasserburger v. Conseclidated Mgmt. Corp., 502 N.W.2d 256
(5.D. 1993).

The most relevant Scuth Dakota statutes, raealated to this issus
are as followa:

B. EBDCL 53-4-4

STATEMENT OF THE CASE

This is a U.C.C, Bales ¢ase, related to concrete Golden
View sold to Grangaard in 2021, after orders were made by
Grangaard in relation to a MeCook County bridge project.
Grangaard, a general contractor; had been awarded & contract
with the South Dakota Department of Transportation (SDDOT} in
relation to the Hwy 38 project. When construction began,
Grangaard ordered loads of concrete from Gelden View and Golden
View delivered the same. As =ach crder was made, Golden View
invoiced Grangaard for the leoads deliwvered, The concrete was
mixed consistent with a SDDOT recipe. Grangaard (belatedly)
pald all of the invelces related to the first loads supplied in
relation te the lower parts of the project, but declined to pay
the concrete delivered in relation to the top "deck™ portion of
the bridge.

Golden Vliew flled a Complaint, alleging 1) Breach af



Contract; 2) Breach of Obhligation of Good Faith and Falr
Dealing; and 3) Fraud/deceit. In addition to reguasting
compensatory damages, Golden View asserted a claim for Punitive
Damages. Grangaard denied Golden View's allegations, and
submlitted a counterclaim, alleging breach of contract and
negligenca on the part of Golden View.

On January B, 2024, the matter was presented to a McCook
County Jury; the trilal lasted’ four days. The jury determined
that Grangaard breached its contract with Golden View, and
awvarded Golden View damages in an amount egqual to the unpald
invoices (related to the deck work); thea amount of damages
awarded was 58%9,343.32. The jury further determined that the
applicable rate of interest for the unpaid inveices was 1B% per
annum.

In addlition, the jury determined that Grangaard 4did not
commit fraud, but did act in bad faithy the jury awarded Golden
View an additisnal £50,000.00 in punitive damages. The jury
determined Golden View did not breach any contract with
Grangaard. Grangaard has appealed this verdict.

STATEMENT OF FACTS
In 2021 the South Dakota Department of Transportation

(5DDOT} let a bridge project — inwvoelving the demolition and new



constructicn of a Highway 38 concrete bridge which crosses the
Vermillion Riwver, near Salem, South Daketa. Tr. at p. 211.
Such 30DOT projects are “let™ to a successful contractor,
following a bidding process, whersby the contractor submlts a
bidding cost sheet; the project is awarded te the lowest
rasponsible bidder. Tr. at p. 212. Grangaard, a general
contractor, was interested in submitting such a bid for the
Highway 38 project; in preparation, Grangaard’'s Jeremiah
Grangaard contscted Sam Waldner of Golden View (a concrete
supplier) for a price for concrete materials; Samual gave him an
estimate of around $£13Z2.00 per “yard” of concrete. Tr. at p.
99, At the time he gave Jeremiah this sstimate, Samual didn’t
know how many yards would be needed for the project. Tr. at p.
99, And, at this time, Jeremiah never had any discusszions with
Samupal about what kind of obligations Golden View would have, 1f
concrete was later purchased for this project. Tr. at p. 374.
With his bid to the SDDOT, Jeremiah Grangaard entered
various bid amounts ;n a state bid form. . . which amounts
related to the different elemen;a of the project. Tr. at p.
375. With respect to the concrete needed for the new bridge,
Grangaard bid $1,200.00 per yard for the bridge “deck™ (the top

part of the bridge), for a total bid amount of $64E,000.00 for



that deck; When he entered this bhid amount, Jeremiah anticipated
that his actual “cost” for concrete materials would be $130.00
per yard (the approximate cost Samual Waldner had given him).
Tr. at p. 376. HNeotably, Jeremiah Grangaard built into his state
concrete bid, a profit of "probably a2 half a million dollars.®
Ir. at p. 377

With respect toc the Jlower portions of the bridge, Grangaard
bid the concrete at $9375.00 per vard; for a total amount of
8333,840.00 Tr. at p. 377. When you add this amount to
Grangaard’ s amount bid for the deck work, we see that Grangaard
bid a tetal of 51,030,000.00 for the concrete elements to be
utilized on the bridge, Tr, at p. 378. At the same time, with
it's SDDOT bid, Grangasard anticipated paying Golden View (at
$£130.00 per yard actual cost) between $140,000.00 and
5150,000.00 for the concrete supplied. Tr. at p. 378.

Thereafter, Grangaard learned that it had submitted the
lowest bid and was awarded the bridge project. Tr. at p. Z13.
At that peint, Grangaard entered into an express written
contract with the SDDOT. Tr. at p. 214, among other things,
this Grangaard/SDDOT contract required that Grangaard comply
with the provisions found in the SDDOT manuwal {about two inches

thick) which cutlines the “standards and specificaticns® related



to SDDOT projects such as the subject bridge works. Tr. at p.
214. The Grangaard/SDDOT contract reguired that Grangaard {the
general Contractor) pay all suppliers within 15 days. Tr. at p.
217

However, the 3DDOT does not enter inte contracts with the
various material suppiiers which might be used by the general
cohtractor; the SDDOT leaves lt up to the individual contractors
toe come up with thelr own supply agreements. Tr. at p. £13. As
waz SDDOT policy, thers was no written contract between tha
SDDOT and Golden View. Tr, at p. 216.

After Grangaard was awarded the contract, a Grangaard agent
contacted Golden View's Samual Waldner and told him Grangaard
would be using Golden View for its concrete purchases. Tr. at
p. 101. Samual Waldner and Jeremiah Grangaard then discussed
price and the necessity for monthly payments being made for all
concreted supplled for the project. Tr. at p. 101. At oo time,
however, did Grangaayd's Jeremy Grangaard every tell Samual that
Golden View would be cbligated for any regquirements found in
Grangaard’s SDDOT contract. Tr. at p. 102. Likewlse, Jeramiah
never showed Samual any provis=ions contained in Grangaard’s
SDDOT contract. Tr. at p. 102. Jeremlah Grangaard never

presented Golden View with a copy of Grangardt®s SDDOT contract.



Tr. at p. 102.

And, importantly, Grangaard never told anyone from Golden
View, that Golden View might be held responsible for any
penalties which Grangaard might face, pursuant to its centract
with the SDRDOT. Tr. at p. 113. Golden View never agraed to
take responsibility for any such penalties. Tr. at p. 123. In
fact, at trial; Jermiah Grangaard acknowledged that the issue of
liability for any penalties Grangaard incurred with respect to
its EDDOT contract, never came up during any of his discussions
with Golden viaH: Tr. at p. 382

Likewlse, Grangaard never provided Golden View with any
docunent outlining the terms of the parties’ (Grangaard’s and
Golden View"s) relationship to sach other; Ln fact, Grangaard
never told Golden View how much tetal cencrete would be needed.
Tr. at p. 103. No written agreement, of any kind, was made with
respect to the material Golden View supplied to Grangaard. Tr.
at p. 115. This was a unigque situation for Grangaard, as this
was the first time Jeremiah Grangaard had ever procesded with a
project like this. . . where he didn’t have a written contract
with his concrete supplier. Tr. at p. 38B0. (Grangaard has been
a party to many of such projects - a hundred or so.) Tr. at p.

372



Prior to any concrete being ordered by Grangaard, SDROT
inspectors came to the Golden View facilities and inspected
Golden View's “batching” plant and alli of the ingredients which
would be used in the different S0DOT mixes (recipes) for the
concrate utilized on the project. Tr. at p. 107. During this
inspection, the SDDOT raised no cgneerns about the ingredients
they reviewed at the Golden View plant; all of the SDDOT
inspection tests were passed. Tr. at p. 225, Likewise, the mix
design which is significant tc this case ("A-45") was approved
by the SDDOT. Tr. at p. 107 220. (The mix design provided by
the SDDOT 15 1ike a recipe. Tr. at p. 90, 222.) The SDDOT
Project Englneer for the Salem bridge, Tim Marshall, testified
that the supplier’'s obligation is to follow the recipa. Tr. at
p. 222. B8 the project moved forward, the SDDOT never reguested
Golden View make any changes to the approved A-45 recipa. Tr.
at p. 110.

Motably, concrete changes from the time it leaves the
mixing facility - to where it is ultimately “placed® into forms.
Tr. at p. 97. As swuch, a supplier cannct guarantee how concrete
is going to perform after it is delivered to the job site. Tr.
at p. 103. Concrete can bs mixed preperly, but the contracter

must =till take care to “place” it cocrrectly. Tr. at p. 106.



The contractor alsc needs to take care to pick the right weather
conditions for placling the concrete. Tr. at p. 103. As the
SDDOT project engineer, Tim Marshall, explained, concrete is
variable, in that there are a lot of things that affect 1t;
“ywou've got environmental things that are affecting the mix."
Tri. at p. 233 - 234,

Golden View utilizes a computerized system for mixing its
concrete. Tr. at p. 92. This system keeps track of all of the
material that goes into the mixing (and deliwvery) truck, and
produces a certified ticket for each leoad. Tr. at p. 93.

And, with sach load of concrete supplied to the project site,
the SDDOT project engineer {Marshall or another agent} tested
the load pefeore the concrete was removed from the truck and
placed into the forms. Tr. at p. 112. Marshall owversaw the
entire Balem bridge project. Te. at p. 112. No rejected
concrete was ever unloaded into the bridoge forms, Tr. at p.
116.

Likewise, SDDOT's Marshall never raised any concerns, with
Golden View, about how Geolden View was mixing the material. Tr.
at p. 120. Marshall never reguested that Golden View adjust the
B=-45 recipe. Tr. at p. 121. He also never raised any concerns

about what was being reflected on the batch tickets. Tr. at p.



12}, During the course of the project, no one ever told Golden
View that they were unhappy with the material Golden View was
delivering. Tr. at p. 132. In fact, during the coursze of the
project, Golden View's Sam Waldner was hearing that the SDDOT
was happy with everything. Tr. at p. 132.

rnd, as the project was progressing, Grangaard never told
Galden View that it had any intentions of not paying for any
loads. Tr. at p. 132. BAs each truck arrived from Golden View
to the project site, a S5DDOT technician reviewed the Golden View

teh ticket. Tr. at p. 225. 3DDOT project engineer Marshall
testified that he never felt there were any mistakes with those
tickets. Tr. at p. 225-226. Likewlse, Marshall never felt any
corrections {to the mixing process| needed to be made by Golden
View, Tr. at p. 226. Marshall testified he was not aware of
any concrete being improperly mixed by Golden View. Tr. at p.
240,

In terms of visually inspecting the lsads delivered, tThe
SDDOT. waa in charge of examining the concrete brought to the
site, and the SDDOT decided whether a load would be accepted and
dumped inte the forms. Tr. at p. 383. Grangaard chose not to
have its own engineer perform any lndependent testing at the

point of sale. Tr. at p. 383. All of the concrete that was
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provided by Golden View and accepted by the SDLOT and Grangaard,
was pouread inte the forms. Tr. at p. 383,

Thare was, on one oggasion, an instance where a batch of
concrete was rejected (due to excess heat) beforse it was dumped
into the project forms. Tr. at p. 238. However, this rejection

was not Golden Views fault; Project engineer Tim Marshall

explained:
“0. Was that Golden View's fault it [the batch] was
rejected;
&. Ho.

Q. They [Golden View] didn't cheoose to pour that day,
digd they?

A. HNo. They were asked to deliver concrete [by
Grangaard] and came out, and it [the concrete]
exceeded the heat level.* Tr. at p. 239,
Marshall testified that overall, the amount of concrete rejected
at the Job site was about the same as for other projects he had
worked with. Tr. at p. 240.

B8 the project moved forward, Golden View's Brian Waldner
(book keeper} took the load tickets and mailed a copy to
Grangaard’s corporate office. Tr. at p. 335. Brian also sent
bills out with the truck driver for each load. Tr. at p. 336.

Golden View’s policy is to allow & contractor credit of up to

£10,000.00 before payment is reguired up fromt. Tr. at p. 337.



By August of 2021, Brian began to have concerns about
Grangaard’s histocry of payment - related to the concrete
supplied up to that point in time. Tr. at p. 338. On one
cocaslon, Grangaard’s unpald balance had risen to $22,000.00.
Tr. at p. 338. But, after Brian communicated with Grangaazrd,
thia bill was paid. Tr. at p. 338. Later, however, in September
of 2021, Grangaard’'s unpald billes had again ballooned to a
balance of almost §16,000.00. Tr. at p. 340.

Bo, in October of 2021, (before the top “deck™ portion of
the bridge was scheduled to be poured) a meeting was held at the
construction site, between Golden View's Samusl and Brian
Waldner and Grangaard’s Jeremiah Grangaard; the parties
discussed Grangaard's failure toc pay the last several invoices
(which totaled 516,154.58). Tr. at p. 133, 141. Brian Waldner
was concerned about Grangaard having exXceeded its limit and
having failed to make monthly payments. Tr. at p. 134. During
this meeting, Jeremiah stated that a check was "in the mail.”
Tr. at p. 135. This was untrue:

Q. You had asaured Sam and Brian that a check was in
the mail for the §$16,000.00. True?

A. {Jeremiah Grangaard)]: Trua.

Q. But you never did put & check in the mail, did
you?

12



A. No. Tr. at p. 382.

Agaln, up to this peint in time, Jeremiah Grangaard had
nevar ralsed any concerns about the condition of the concrete
which had been supplied to the project site. Te. at p. 135,
Likewize, up to the time of the October meeting, Golden View had
heard no complaints from the SDDOT, about the concrete supplied
for the project. Tr. at p. 136. &t thisz point in tims; no one
had salid anything to Gdlden View, abput any problems with any
*strength testing” parformed by the SDDOT Tr. at p. 137. HNo
one had told Galﬁen Vliew of any problematic test results, Tr.,
at p. 132,

But, unkeknownst to Golden View, Jeremiah Grangaard did
know, by RBugust of 2021, that Grangasard was facing SDDOT
contractual penaltiea related to asocme strength tests perfaormed
on samples of the concrete materials - which had been supplied
up to that point in time. Tr. at p. 249. In fact, by October
of 2021, the SLDOT had withheld a portion of a SDRDOT progress
paymants due Grangaard, as a result of some sample test results.
Tr. at p. 258. B&And, by Osteber of 2021, Grangaard knew, from
additional testing that had been performed by the SRDOT
{“coring”), that Grangaard would be facing penalties by virtue

of provisiens found in its SDDOT/Grangaard contract. Tr. at p.

13



303.

But none of this information was relayed to Golden View's
Samual and Brian Waldner, st the time of the OCctobar bridge
meeting; insatead, at that meeting, Jeremiah Grangaard promised
Sam and Brian that he would pay the entire amount dus Golden
View for concrete supplied up to that point in time; Jeremiah
also promised Lo immediately pay % of the amount due for the
upcoming "deck™ part of the project; Grangaard promised to pay
the rest of the “deck” blll by the end of the month. Tr. at p.
178, 347.

In fact, at the October meeting (when Jeremiah was asked
about the guality of Golden View's concrete supplied up to that
point in time) Jeremiah told Zamusl and Brian: “Evervthing is
good, fine. . . everything is going to be fine.” Tr. at p. 136.
Jeremiah never told Golden View of any “penalties” that he was
facing; he never told Golden View tThat he expected Golden View
to be held responsible for any such penaltiss. Tr. at p. 133.

Likewisae, the SDOOT s Marahall never spoke to Samual or
Brian about whether Golden View being could possibly be held
responsible for any penalties Grangaard was assessed pursuant to
Grangaard’s contract with the 3DDOT. Tr. at p. 130. Im fact,

ne one aver told Golden View about any of the Grangaard/SDDOT

14



contract provisions related to “strength standards.” Tr. at p.
148. Grangaard never teold anyone from Golden View about how the
concrete had to perform pursuant to Grangaard’s contract with
the SDDOT. Tr. at p. 15Z.

Brian Waldner testified that, at this Cctober meeting,
Jeremiah Grangaard never acted as if he was disappointed in the
(payment) demands Golden View was making. Tr. at p. 347.
Jaraemiah just stated that he wanted to get golng with the deck
project. Tr. at p. 348. He gave no complaints about the
product that had been supplied up to that peint in time; In
fact, Jeremizh told Sam and Brian “you're better than mest
ready-mixes.” Tr., at p. 3439, He never told Golden View that
Grangaard might not pay for the additional concrete it planned
to order for the deck. Tr. at p. 138. Jeremiah acknowledged he
never told the Waldners that Grangaard esxpected Golden View to
reimburse Grangaard for any SDDOT contractual penalties. Tr. at
p. 388,

Of course, after the October 2021 meeting, the “check” from
Grangaard never did show up in the mail. Tr. at pg. 137. So, in
order to persuade Golden View to supply more concrete, Grangaard
aent scmeone to the project Bite, with a check in hand, in order

to pay up the acpount in full., Tr. at p. 137, This payment was
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made on October 21; 2021, Tr. at p. 141, ({Importantly, all of
the penalties Grangaard would later complain about, wsare in
ralation to pre-October 21 concrete deliveries.} Tr. at p. 3835,

After this payment was made, Golden View delivered
approximately 500 vyarde af conoerete related to the “deck™
portion ¢f the project., Tr, at p. 138. A couple of days later,
Brian Waldner sent Grangaard an inveice for the deck material.
Tr. at p. 351. The amount due was $89,343.32., Exhibit 14,
Grangaard did not immediately pay 4 of this amount due, . . . it
didn't pay by the end of the month., . . . Grangaard never paid
anything. Tr. at p. 351.

bz the weesks and months rolled along, Brian Waldner
continued to send statements te Grangaard, and expected to get
paid; but payment never came., Tr, at p. 353. Grangaard never
gave Samuel Waldner any excuse for non-payment. Tr. at p. 142.

Project engineer Tim Marshall testified that none of the
concrete supplied by Golden View for the Salem bridge was
structurally unacceptable. Tr. at p. 242. In fact, since thsa
deck concrete tested well, Marshall assumed Grangaard would pay
Golden View for the last 500 yards supplied. Tr. at p. 2bl.
Marshall never told Golden View that Grangaard could aveoid

paying for the materials it had supplied te the job site. Tr.
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BL B 251

Rifter the preject came to an end, ‘Grangaard was ultimately
ass@essad penalties related to strength testing that had been
performed. But, as Tim Marshall explaiﬁed, these sample testing
penalties (the method of determining the penalty) are part of

the contract between Grangaard and the 3DDOT. Tr. at p. 245.

And, according to Marshall, he could not say that any of the
‘penalties resulted from improperly mixed concrete; to Marshall's
knowledge all of the Golden View concrete material was mixed to
the design standards listed on the mix design recipe. Tr. at p.
246, In short, Marshall saw no evidence that any actlicons by
Golden View led to any of the sample concrete testing poorly.
Tr. at p. 267,

Alsc, the penalties incurred by Grangaard must be evaluated
in light of Srangaard’'s SDDOT contract &z a whola, Notably,
Grangaard”s SDDOT contract provided an oppertunity for Grangaard
to regelve a “"bonuz" for completing the project =arly. Tr. at
p. 265, In fact, Grangaard recelved a $5223,800.00 in early
conpletion bonuses in relaticn to thls project, Tr, at p. 266.
This is significant, in that (while the project was cngoing)
Grangaard had the opportunity to (but simply chose not to)

challenge several of the S5DDOT's sample strength test results
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which led te strength penalties. Tr. at p. 268. As project
engins2er Marshall explained, this challenge process (for sample
strength testing) slowe down the project. Tr. at p. 269, 8o,
with its per-day early completion “bonus® opportunity in the
background, Grangaard stoocd to gain §1,400.00 for each calendar
day they completed the project early. Tr. at p. 285,
Challenging a strength test results would have slowed the
project, and cut into that early completion bonus.

And, thisa Court must undarstand, ewen with the SDDOT
contract deviatiens/penalties assessed against Grangaard,
Grangaard was still paid for all of the concrete supplied to the
site; Marshall explained how the Grangaard penalties were
assesscd: As set forth above, with its bid form, Grangaadard bid
its concrete at 5975.00 per yard for the bottom portions of the
bridge works. Tr. at p. 273. Grangaard bid its deck concrete
at 51,200.00 per yvard. (Even though Grangaard's actual cost of
that concrete was $135.00 per yard.} Tr. at p. 274)

When penalties were assessed pursuant to the
SDDOT/Grangaard contract, such penhalties were baszed upon the
amount bid by Grangaard; so, where SDDOT penalties were
assessed, Brangaard was gtill paid approximately 5400.00 to

5500.00 per yard for the penallzed concrete. 273. This
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penalty, or "deviation" process 1s set out in the “3tandards and
Specifications” portion of the Grangaard/sS0DOT contract. 273.

It is true that Marshall has seen Contractor / Supplier
agreemants whereby deviations related to such sample strength
taste have been passsd on to the supplier., But, as Marshall
explained, in those instances (where penaltles are passed on),
the concrete supplier usually jacks up its sale price to tha
contractor, in order to cover the added risk:

@. But at the beginning of construction, if wou would

have seen a supplier willing teo provide concrete for
300 to 5400, Would that have surprised you?

LR

THE KWITHESS (Marshall): I would typlcally expect -
and, again, I den't see the [supply] contracte, and I
don't know, but I would anticipate that they bid 250
to 300 a wvard.

2. If the supplier is geoing to take on the risk of
the contracter’s contractual deductions threugh the
BOT contract: right?

A. I aszuma that’s the reascon.,” J2Z2 - 323.

Again, as SDDOT project engineer Marshall testified, he had
no information which would lead him to believe Golden View
improperly mixed any of the concrete used for the project. TrI.
2 oy = 0 Moreover, Marshall was not aware of any contract by

which Golden View agreed o be responsible for Grangaard®™s SEDOT

centractual deviations. Tr., at p. 326. In fact, Grangaard
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never told Golden View that Grangaard had been penalized until
saveral months after the project was completed. Tr. at p. 354.

In the end, by withholding payment for the deck project,
Grangaard ended up paying Golden View less than half of the
amount due for all of the concrete placed on site. Tr. at p.
393, At the =anme time, Grangaard was paid for each yard bid,
plus the early complation bonus.

All of the foregoing facts wera relayed to the jury by
virtue of testimony submitted in Plaintiff's case in chief.
Following this testimony, Golden View requested that the Court
pertnit discovery and additional testimeny related to the issus
of punitive damages. The Court granted this motien and the
following additienal testimony (by Jeremiah Grangaard — related
to Grangaard’s finances} was heard by the jury cn direct
examination:

Q. Your company, as I understand i1t, had gross
receipts in 2021 exceeding $13 millien. Is that true?

A. Correct.

Q. And it looksa to me like your total income in 2021
was almost §3 million. True?

A. Correct. Tr., at p. 433.
This was the only significant punitive damages testimony

presented on direct examination.
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On cross examination, Grangaard's attorney elicited
testimony to the effect that Grangaard®s net income for 2021 was
just $200,811.00. Tr. at p. 434. ©n redirect, Jeremlah
testified that the net income ls determined after payments are
made to employees and gfficers. Tr. at p. 435. This was the
extent of the financizl testimony related to punitive damages.

Standard of review.

Appellae, in general, does not take issue with the Standard
of review ldentified by Appellant.

Howewgr, this Coort does not reverse a trilal court’s
decision regarding jury instructions unless the complaining

party was prejudiced by it. See, Overfield v. Am. Underwriters

Life Ins. Co., 614 NW2d B14, 816 {5.D. 2000). This Court looks

at the instructions “as a whole" to determine if they adequately
inform the jury on the law. Id. Moreover, a complaining party
must have properly objected to an 1nstructicon To pregstve the

issues for appeal. ©Sees, Grynberg v. Citation 01l & Gas Corp.;

573 nWwW2d 493, 503 (5.D. 1997).
ARGUMENT

I. THE TRIAL COURT DID NOT ERR IN ALLOWING THE JURY TC AWARD
PFUNITIVE DAMAGES.

SDCL 15-6-51{b} states that "no grounds of obhjection to the

giving or the refusing of an instruction shall he considered .

21



on . . . appeal, unless presented to the court upot the

‘gsettlenent® of such instruetions.” Sundt Corp. V. State aof

South Dakota by and through SDDOT, 566 NW2d4d 476, 4BO0 {5.D.

1987). The complaining party must have specifisd and stated the
grounds for his objection, and a mere general objectien is not
sufficlient to preserve the right to appeal. Id. An attorney
must be clear when objecting to jury instructions “so the trial
court is advised of what possible errore exist and be granted
the opportunity to correct any instructions.” 3See Id.

Pricr to submitting the case to the jury, proceedings wers
held in chambers, regarding the instructicns to be read in open
court. During those proceedings, counsel for Grangaard
submitted general objections to the Court's decisien to instruct
the jury on the issue of fraud and decelt. See, generally,
Volume 4 of the trial tranacript. But, notably, Grangaard did
not specificelly object to the weording the Court suggested be
used on the Verdict Form.

Likewise Grangaard did not cbject tc Instruction He. 18
(“"Every contract contains an implied covenant of good faith and
Fair dealing that preohibits either aontracting party from
preventing or injuring the other party’s right to receive the

agreed benefits of the centract. . .".) 8See, Tr. p. 7440. And,



ther than providing a general abjection to the Court’s
submission of the issue of frauwd and punitive damages to the
jury, Grangaard did not object to the Verdict Form:
THE COORT: “The verdiet form. The content will not
change. It does consist of eight guesticns. Mr.
Fink, are you comfortable with thea format of that?
MR. FINK: Yes, I am,

THE COURT: Mr. Rahn?

MR. RAHNM: Yeah. We agreed to the form, but pkiections
remain.

This is significant, in that Grangaard did not object to
that portien of the werdiet form which states: “If your answex
to either question 4 or 5 (or both) is yes, then you must answer
Quastion 6." This language specified that the jury could render
punitive damages in fha event the jury found that Grangaard
either committed fraud, or acted in bad faith. If Grangaard was
of the opinion that the werdict form should have been drafted
differently, it should have stated its specific objection.

Ultimately, the jury answered questicn 4 by determining
that Grangaard breached ite duty of Cood Faith; and it answered
questien 5 by determining that Grangaard did not commit Fraud.
The jury then followed the language of the verdict focmm, which
stated that it could award damages in such instance, and went on

to answer guesation &:
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“6la)l. Do you find that Golden View suffered injury
ag a result of oppression, fraud, malice, intentional
misconduct, or willful and wanton misconduct? Yes X
Mo P

Bazed upon this finding, the jury assessed punitive damages in
the amount of $50,000.

But, again, the trial transcript does not contain sny
specific objection to this wverdict form, by which Grangaard
argued its actions (in bad faith} could not serve as the basis
for 2 punitive damages award.

Bt best, Grangaard presented a general cbjection to
inetruction number 18, which explained the covenant of good
faith and fair dealing - which exists in every contract. (See
Tr. p. 657); this instruction came from the South Dakota Pattern
Jury Instructions (SDPJI 30-10-40). But Grangaard did not
specifically object to the Courtfs decision to give the jury two
pathways to get to guestion 6{a). Instead, Grangaard’s
cbjection to instruction #1B was made without giving any
gpecific reason:

“THE COURT: Any objection.
MR. FINK: Ho.

ME. EAHN: We'll object as to good faith and fair
dealing.

THE COURT: The Court made a ruling that fraud and
deceit are applicable issues for this jury to look at
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and notea you have a standing objectlion te this, but
I'm going to go ahead and give this one.” Tr. p. &57=-
B5H.

Grangaard did argue Golden View had not shown gufficient
evidence to support a Ifraud/deceit verdict. But Grangaazrd did
not provide specific objection to the language used in guestions
4, 5 & 6 on the Verdict form. #As such, it has waived it"a right
to appeal the contents or structure of that fozm.

Moreover, Instruction Number Z9 properly instructed the
jury as to the issue of punitive damages. This ifnstruction cama
from South Dakota Pattern Jury Instruction number 50-100-10, and
states:

"In additien to any actual damages that you may award,
vou may also, I your discretion, award punitiwve
(exemplary) damages 1f you find that Golden View
suffared injury as a result of the oppression; fraud,
malice, intentional misconduct, o willful and wanton
misgonduct by Grangaard. . . ™. See Instruction # 29.
The jury found Grangaard’'s actions amounted to “bad faith.” The
jury also found punitive damages were appropriate based upon the
elements found in Instructicn MWo. 2%, which means that the jury
found Grangaard's actions amcunted tTo:
—oppression;
—fraud;

=malice;

=intentional misconduct; or
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-willful and wanton misconduct.
Cppression is conduct that subjects a person teo cruel and
unjust hardship in consgicus disregard of that person's rights.

Crisman v. Determan Chiropractig, Imc., 687 H.W. 2d 307 (5.D.

2004y . lice is not simply the doing of an unlawful or
injurious act; it implies that the act complained of was
conceived in the spirit of mischief or of criminal indifference

to civil obligations, Selle v, Trozser, T8c N.W. 2d 748 {(3.D.

2010) .

In the case before this Court, CGrangaard ordered concrete
materials from Golden View (for the deck), knowing that it would
not pay for those materials. At the wery least, Grangaard
mizled Golden View of its intentions to pay — as was promised by
Jeremy Grangaard at the October meeting. During that October
meeting, Jeremy Grangaard told Golden View's Brian and Sam
Waldner, the concrate supplied up to that point was "all good”
and that it was of high gquality. Grangaard hid the fact that
there were testing problems, in order to keep the project moving
forward {soc that it could continua to get cheap concrete and
recalive an early completion bonus). At the same time, Grangaard
chose not to challenge many of the penalties it received (and

delay the project), even theugh it had successfully challenged
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ona such penalty. Later, when Grangaard decided not to pay the
bills related to the deck concrete. . . it argued Geolden View
should be required to indemnify Grangasrd for the SDDOT
penalties it was assessed for concrete it did pay for - ewven
though it had no contract with Golden View or cther reasonable
basis for such a claim.

In trufh, Grangaard’s legal position (Counterclaim} ig that
Golden View should indemnify Grangaard for its own contractual
penalties. Grangaard had an extensive written/express contract
with the SDDOT, by which it could be.penalized based - upon
terms set forth in that contract. Such penalties could be
assessed even though the concrete supplied was properly mixed
and accepted at the work site. Such penalties could be aszessed
against the Contractor even though the resulting bridge was safe
and strong. As such, by not paying its concrete bill, Grangaard
wags claiming it had a right to require Golden View to indemnify
it for its SDDOT penalties.

Prior to trial, Golden View moved for summary judgment upon
Grangaard’s claim, arguing that an agreement for indemnity must
be an “expresa” contract (it cannot be implied). Golden View

pointed to Mark, Inc. w. Maguire Insurance BAgency, Inc., 51B

WW2d 227, 230 (Sp 19%4), where thiz Court discussed those
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limited instances where indemnity is allowed:
*Indemnity shifts the entire burden for loss on
ancther party, and is generally not allowed, excapt
under the following limited sityations:
(1] derivative or vicarious liability;
(2] action at dlrection of, and for, ancther;
{3) breach of duty to indemnify;
(4] failure te discover negligence of anocther;

and
{5) esxpress contract. Td.

In Mazk, Inc,, this Court held that Iindemnificatlon can only be
invoked when the party seeking indemnificatien can show that
liability should properly be shifted to the second party.” Id.

During the Summary Judgment procesdings, Golden View argued
that there iz neo sauth Dakota authority suggesting that a
concrete supplier has a duty to indemnify a Contractor who is
penalized pursuant to terms set forth in a contract with the
SDDOT. Golden View argued summary judgment [upon Grangaard’s
counterclaim) was appropriate because there were no facts which
supported the contenticn that any “express® indemnity contract
was entered intec by Grangaard and Golden View.

The trial court denied Golden View's motion and, aEs a
resyult, this case was presented to a McCook County jury over the
course of four days, most of which time dealt with the iasue of
whether Grangaard should be allowed to pass on its contractual

losses to Golden View - even though Grangasrd was paid (by the
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SDpOTy for every yard of concrete supplied te the project site
(albeit the S5DDOT paid Grangaard a lesser amount = a deviated
amount — for a small porticn af the ceoncreta).

The evidence at trial established Grangaard knew full well
it was facing penaltles; but it alse knew challenging thosae
penalties would slow down the process., Likewise, Grangaard knew
that if it brought up these deficiencies with Golden View at the
October mesting (and an argument that Golden View would have to
indemnify Grangaard for deductions), Golden View would likely
hava refused to supply any more concrete for the basement bottom
price of $130.00 per yard.

S0, Grangaard chose to hide the ball at the October
meeting, hoping to Keep its basement bottom pricing - and
collect its early completion benus, with an eye toward shafting
Golden View after the deck was poured. Punitive damages are
warranted in this case.

II. THE TRIAL COURT DID NOT ERR IN ALLOWING THE FRAUD CLAIM TO
BE PRESENTED TO THE JURY,

A claim of “Fraudulent Inducement”™ to enter a contract can
arise under either tort or contract law. See SDCL 20-10-2

{(Taxrk}); 53-4-5 {(Contract}; See alsoc, Rist v. Karlen, 241 N.W.2d

717, 719 (5.0, 1976). With reapect to contracta, Fraud is

either actual or constructive, BSDCL 53-4-4,
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"Actual fraud in relation to contracts consista of any
cf the fellowing acts committed by a party to the
contract, or with his connivance, with intent to
deceive another party thereto eor to induce him to
enter inta the contract:
1) The suggestion as a fact of that which is not
trua by one who does not believa it to be truep
2] The positive assertion, in a manner not
warranted by the infermation of the person making
it, of that which is not true; though he believe
it to be true.
3) The suppression of that which is itrue by one
having knowledge or belief cof the fact;
4] A promise without any Intention of performing
1ty or
5. Any cther act fitted to decelve.

Again, Grangaard ordered cheap concrete from Grangaard,
with the intention of withholding payment later on. It hid the
fact that it planned to argue it was entitled to a “set-off”™, it
hid facts which would have given Golden View fair motiwvation to
elither raise the price of its concrete (Lo Ccover any
“dewviations®) or to decline to supply any more concrete.

Grangaard purposely kept Golden View in the dark about the
early strength testing results - related to concrete samples
from the first part of the project. 2And, rather than
challenging these results (which it could have done pursuzant to

its contract with the SDOOT) Grangaard chese to move forward

with the praject, motivated by the 51,400.00 per day early
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complation bonus.

By hiding the test results, Grangaard placed Golden View in
tha position where it could not properly investigate the
situaticn or make good business decisiens moving forward.
Moreowver, during the October 2021 meeting, Jeremiah Grangaard
suggested that the concrete was all testlng good, which was not
true - Jeremiah did not believe his statement to be true. (He
also lied about the check being 1n the maill. )

and, Jeramiah Grangaard suppressed othar facts, such as his
intention to withhold payment for the additicnal concrete he
gtated he would order. He suppressed the strength test results;
he suppressed the fact that tThe SDDOT had withheld a portion of
& progress payvments due Grangaard.

In crder to convince Golden View to keep bringing more
product to the site; Jeremiah Gratgaard made a promise to Golden
View's Samwpal and Brian Waldner - that he would immediately pay
for half of the “deck™ concrete, with the other half being paid
at the end of the month. The facts clearly show Jeremiah made
these promises in order teo keep the project moving. (He had
gecretly tried to find a different supplier prior to the October
meating - but could net find anveone who would supply concrete

for the low cost being charged by Golden View,)

i



Bnd, after the deck was poured, even the SDDOT s Tim
Marshall could not understand why Grangaard didn't pay for this
concrete — as the strength testing for the deck concrete was
fine.

Clearly, the facta supported the Court's decision to allew
Golden View's Fraudeolent Inducement claim to be considered by
the jury. The fact that the jury 4id not find fraud, is not
good reason to grant Grangaard a new trial. In granting or
denying a new trial, the trial court has broad discretionary
powary it should not disturb the trial court's decision in

absence of clear abuse, Wasserburger v. Consclidated Mgmt.

Cotp., 502 N.W.2d 256 (8.D. 19%23).

Ultimately, Golden View azks that this Court affirm the
verdict rendered by the Jury, in all respects. However, in the
gvent this Court wera to determine that the punitive damages
portion of the verdict should not stand, then Golden View
maintains this Court should order such amount to be remitted
from the Judgment, and to allow the remainder of the werdict to
stand.

This Court should not, however, reguire a new trial upen
Golden View’s Breach of Contract case. Very clearly, Grangaard

failed to pay the amount due for the materials it ordered.
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There was no competent testimony establishing Golden View mixed
any concrete improperly. Even Grangaard’s expert testified that
he could not point to any specific load statement and say that
it indicated a load was mixed improperly. Grangaard's
counterclaim (seeking indemnification} falls upon the facts
presented to the jury; 1t also fails as a matter of law.
CONCLUSION
Fo the reasons set forth above, Golden View urges thia
Court to arffirm the verdict and Judgment entered herein,
Dated this lﬂ_ day of November, 2024.
FINK LAW OFFICE, B.LC.
/s/ Mike C. Fink
225 M. Main Ave., P.0. Box 444

Bridgewater, South Daketa 57319
Attorney for Appellee
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Golden View argues in its Appellee Brief that the appeal on the punitive damages
awird should not be heard because Grangaard did not specifically renew its objection to
punitive damages being awarded on the breach of imphed covenant of good futh and far
dealing claim (“Implied Covenant Claim™) on the verdict form during the settling of jury
mstructions, There is no merit to this as the Circuit Court decided by that point that
punitive damages could be awarded on such a claim and noted Grangaard’s position to
the contrary with standing objections during the settling of jury instructions,

In Beptember 2023, Grangaard moved for summary judgement on Golden View's
Fraud and Deceit ¢laim. primarily on the grounds that there was no independent tort here
and any remedies available to Golden View were himited to contract law. (Keply
Appendix 0014.) The Court denied this motion and allowed the Fraud and Deceit claim
lo proceed,

Om December 27, 2023, Grangaard responded to Golden View filed Plaintiffs”
Motion for Permission to Undertake Discovery Regarding the Issue of Punitive Damages
and Maotion for Submigsion of the Tssue of Punitive Damages 1o the Jury {“Punitive
Damages Motion™) agan arguing that puniive damages were improper because all of the
claims anse from contractual duties to pay for concrete and punttive damages cannot. as a
matter of law, be awarded on 2 claim for breach of a contractual duty. (74, (HH8-21.)

O December 22, 2023, Grangaard submitted proposed jury mstructions and
objected to certain of Golden View’s instructions, including on fraud and punitive
damages, and specifically objected to Golden View’s special interrogatory and verdict

form. (Fd, 0027,)



Om December 27, 2024, Grangaard brought a motion in limine to prohibit the use
of evidence of Grangaard's profit of the Project as having no relevance and “would be
offered herein only in hopes of causing the jury to perceive Grangaard negatively and to
mnfluence it to return a verdict based upon such perception rather than the relevant
evidence and law,” (fd. 0039}

At the close of Golden View's case, Grangaard moved for directed verdict on
each of Golden View's counts, (Tr. at p, 4005:12-25.) The Court analyzed the implied
covenant clmm with the claim for fraud and deceit and found that there were facts
supportmg these clmms. (fd, at p. 407:4-12.) Grangaard was allowed to provide argument
on this and agamn argued that all the clanms here are contractual and, as a matter of law,
there is no additional tort claim here. (74 at pp. 407:16-409:5) The Court found that “the
jury could find to keep fraud and bad faith and deceit alive” based on Golden View's
detrimental reliance on false siatements that cansed Golden View to “proceed|] 1o deliver
the balance of the concrete that had been ordered.”™ (fd. at pp. 410:16-22.)

The Court then invited arsuments on Golden View s Punitive Damages Motion.
Again, Grangaard argued agunst this motion based on SIXCL § 21-3-2, which expressly
limits punitive dumages to a breach of “an obligation not ansing from contract.™ (& at
pp- 414:24-11.) As such, emmsel for Grangaard argued that punitive damages are
improper here because the only obligation at issue was Grangaard's contractual
obligation to pay for the concrete it ordered from Golden View. (/d.) The Court disagreed
and denied the motion, Ffmding:

If we were onlv pursuing the breach-of-contract count. [ would agree with

vou, But we're not. The bad-faith count 15 alive, as well as fraud and

deceil. The obligation arising from something other than the contract
terms 15 the obligation of good Fath a fair dealing,



(Jel. at p. 416:9-19.)

In settling the jury instructions, Grangaard ohjected “as to good faith and
fair dealmg ™ (7/d. af pp. 6537:17-638:3.) The Court “understood™ this objection ag
it related to the Court™s “ruling that fraud and deceit are applicable issues for this
jury to look at and note vou have a standing objection 1o thas. " (fdl) On the
mstruction related to the issues for the jury to decide, Grangaard's proposed
mstruction did not include any 15s0es related to the implied covenant of good faith
and fair dealing, fraud and deceil, or punitive damages. (Reply Appendix 0028 )

The Court, however, adopted Golden View's proposed jury instruction in this
regard, with slight modification, settling on Instruction 27, (Appendix 32.)

The Court again recognized that Grangaard had "a standing objection 1o
the good-Taith fraud part”™ which erroneously instructed the jury to make
additional considerations om pumtive dumages based on a breach of the agreement
to pay Golden View. (Tr. at p. 680:12-17.) As for the punitive damages
mstruction, the Courl acknowledged Grangaard's standing objection to the same
but gave the instruction over such objection. (7. at pp. 683:17-684:6.)

After going through the mstructions, the Court presented the parties with the
Court's proposed jury verdict form. (72 at pp. 686:18-621:18.) Prior to reading through
questions 4, 5, and 6 on breach of duty of good faith, frand, and punitive damages, the
Court instructed the parties, “Dom't object ver.” (fd. at p. 689:4.) After going through the
Form, the Court asked Grangaard if it was okay with the form, with Grangaard responding
in the negative and the Cour noting that it was based on Grangaard s standing objection

to pumtive damages on the confractual clams. (fd. ot p. 691:10-19) In going through the



punitive damages instruction again, the Court again noted this standing objection. (Jd. at
pp. 732:21-733:14L)

In going through the jury instructions a final time, the Circuit Court noted that by
not restating a previous objection the parties are “not waiving any objections earlier
made, (Jd. at pp, 73R:25-739;1,) The Court continued, stating that “objections have been
noted,” and for “timeliness™ that objections need not be restated in “detail.” (/4. st p.
T39:4-19, )y Grangaard s coumsel confirmed that the parties stood on their previous
ohjections in the record and that during the final review of the jury imstructions the parties
wene “just confimmung that this 1s the set that the Court has approved.™ ({d.)

The Court made edits to the verdict form, presented that version to the parties, and
the Court again noted Grangaard s standing and previously stated objections. (7. at
739:4-11,) In going through the verdict form the final time, the Court stated that “[t]he
content will not change ™ (fd. ot p. 742:18-19.) Geven that the Court had already decided
that pumtive damages could be awarded on contractual claims such as the Implied
Covenant Claim and the imstruction to counsel that the content of the verdict form would
not change, Grangaard agreed to the Court’s form but only over its standing obyections.
{Jd, at p. T42:18-25.)

Cm January 11, 2024, the Jury followed Instruction 27 and the corresponding
questions on the verdict form, which led it to erroneously award punitive damages on
Golden View’'s Implied Covenant Claim. On January 24, 2024, Grangaard filed a
Renewed Motion for Judgment as a Matter of Law, or in the Altemative, a New Trial

{*"Post-Tral Motion™) asking the Circunt Court to correct the clearly erroneous verdict,



The Circunt Court demed the motion without explanation, presumably based on its
continued belief that awarding punitive damages on contractual claims was not in error,

ARGUNENT

I. The Cirenit Court’s error in allowing an award of punitive damages on the
Implied Covenant Claim and the jury’s error making such award are propery
before this Court on appeal, and soch errors should be corrected.

In reading Appellee’s Brief, it appears that Appellee does not dispute that the

Circuit Court’s allowing the jury to award punitive damages on a claim based in contract
and the jury making such award constitute error. Golden View only contests whether
Grangaard properly preserved this issue for appeal. As set forth herein, Grangaard
objected at every opportunity it had pre-trial. during trial. and post-trial to Golden View’s
attemnpis to submit both the fraud and punitive damages claims to the jury. To suggest
that Grangaard did not preserve these issues seems disimgenuous,  These issues are
properly before this Court and thiz Court should reverse the Jury’s improper award of
punitive damages,

A, At numerous stages of this ltigation, Grangaard made the court aware of

the error that would be committed by allowing the jury to awarnd punitive
damages in a case involving only alleged breaches of contraciual duties,

O many occasions during the course of this Itigation, Grangaard advised the
Circuit Court of the error that would result of the Jury were allowed to consider and award
punitive damages on contractual claims. The pretrial motions in this regard focused on
the fraud and deceit claim because that was the only potential independent tort claim
pled. Tt never occurred to Grangaard that the Court would allow the issue of punitive
dimages to go to the Jury on the Implied Covenant Claim alone.

During trial at the close of the evidence. agmnst Grangaard’s arguments and over

it5 objections, the Circuit Court ruled that the Jury conld award punitive damages on



Golden View's Implied Covenant Claim. Once the Circut Court decided as such and
after being Tully aware of Grangaard’s position that it would be in error to award pumtive
damages on such a contractual claim, Grangaard was lefl to simply renew its objections
it this regard as to each of the Circuit Court’s subsequent decisions that led to
mstructions and a verdict fonm that allowed punitive damages on the Implied Covenant
Claim. Grangaard did object as such during the settling of jury instructions and the
Circuit Court noted such objections based on Grangaard’s fundamental dispute with
Giolden View and the Cireunt Court as to the law on the award of punitive damages on
contractual clamms. Therelore, Grangaard properly preserved this issue for appeal.

A party ebjecting to a jury mstruction or verdict form “must do so on the record,
stating distinctly the matter objected to and the grounds of the objection.” SDCL § 15-6-
SL(be)1). An objection need only be “sulficiently specific to put the circuit count on
notice of the alleged error 80 1t has the opportunity to correet iL"” Feber v Weher, 2023
5.D. 64, ¥ 24, 999 N.W.2d 230, 236. An objection once made preserves the objection to
aimilar issues without the necessity of repetition, Union Blec. Light & Power Co, v,
Srvder Estate Ca, 63 F.2d 297, 303 (8th Cir. 1933) When a party moves for a directed
verdict based on the imsufficiency of evidence to support a claim and then objects to jury
mstructions that allow that claim to proceed to a jury, the issue has been sufficiently
preserved for appeal. See Shaull v. Hart, 327 ™N.W.2d 50, 53 (8.D. 1982); see also
Wilking v, Bd, of Hegents, 519 8.W 3d 526, 536-38 (Mo Ct. App. 2017) (finding a
challenge to an instruction allowing the award of future damages was preserved on

appeal where the pariv moved for a directive verdict on such damages. submitted jury



mstructiens without such an mstruction, and objected to the instruction on future
damages).

Here, Grangaard put the Circuit Court on notice on several occasions of the legal
error of allowing the jury to award punitive damages on contractual claims. Prior to trial,
Grangaard made this this argument and presented the Circuit Court with legal authority in
this regard i its motion for partial summary judgment and its response i opposition 1o
Golden View's Punitive Damages Motion, Grangaard filed objectionz to Golden View's
proposed jury instructions and verdict form that allowed punifive damages on contractunl
clams and proposed counter instructions and verdict form that would have prevented an
award of punitive damages as to any contractual claims,

At tral, i its motion for directed verdict and arguments in opposition to Golden
View’s Punitive Damages Motion, Grangaard again notified the Court of the law
preventmg the award of punitive damages on claims arising from a contract, such as the
Implied Covenant Claim. Grangaard further argued that the evidence was insutficient 1o
aupport & fraud claim, which was the only potential claim wpon which punitive damages
could be awarded. After hearing these arguments, the Circnit Court disagreed with
Girangaard’s position on SDCL § 21-3-2 limiting punitive damages to independent tort
claims, finding that “[t]he obligation arising from something other than the contract terms
is the obligation of good faith and fair dealing.™ (Tr. at p. 416:9-19.)

The Cireurt Court ¢learly was proceeding on the mistaken belief that a claim for
breach of an imphied duwty of good faith and far dealing is not a clam based in contract,
Based on this mistaken understanding of the law, the Circuit Cowrt submitted jurvy

instructions and a verdict form to the jury that allowed punitive damages 1o be awarded



on Golden View™s Implied Covenant Claim, over Grangaard s standing objections. At
this point. atter the close of evidence at trial. the Circunt Court was fully aware of
Grangaard's position that proceeding in this manner was in error. As such, any further
argument on this issue during the settling of jury instructions would have essentially been
a motion to reconsider the decizions of the Court relative to multiple pre-trial and at-trial
motions, There was no obligation under South Dakota law for Grangaard 1o seek such
reconsideration during the settlimg of jury instructions to preserve the izsue on appeal.
The Circunt Court was on notice of the alleged error and noted the standing objections to
the same during the setthng of jury istructions, and that 18 sufficient 1o preserve the 1ssue
ol appeal.

E. This Court can correct the erroneous punitive awarnd purssant to its

review anthority of Grangaand’s proper appeal of its denied Post-Trial
Muotion, and this Court should correct the same.

Objections to the jury instructions and verdict form aside, this Court certainly has
autherity to review the Circuit Court’s denial of Grangaard’s Post-Trial Motion which is
the subject of this appeal.

When a crrcwit court denies a motion for judgment notwithstanding the verdict,
this Court has the authority to review such ruling by the abuse of discretion standard.
Bland v. Davison Chaty, 1997 8.1, 92,9 26, 566 N.W.2d 452, This court reviews the
testimony and evidence m hight most favorable to the verdict or the nonimoving party. fd.
Then, without weighing the evidence, the Supreme Court must decide if there is evidence
which would have supported or did support a verdicl. /d, Even if a party does not object
toan erronzows verdict form, the issue is preserved on appeal when the party brings “the
matter to the circuit court’s attention in post-trial proceedings while it [is] still casily

correctable.” Mealy v. Pring, 2019 5.13. 37,9 39, 934 N.W.2d 891, 902,



Here. Grangaard s Post-Tral Motion made it absolutely clear to the Cireuit Court
that Grangaard believed that the punitive award on the Implied Covenant Claim was in
error and provided the uncontroverted authority supporting such position, Grangaard
requested that the Cireuit Court comrect the punitive award. The Circuit Court declined
and denied the Motion without addressing the merits of the Motion, Grangaard appeals
this decision amongst others, as s¢1 forth i the notice of appeal and m the briefing herein.

Putting aside whether Grangaard sufficiently noted its objections to allowing the
Jury to award punitive domages on claims based m confract, it cannot be denied that thas
wsue was squarely before the Circuit Count in Grangaard™s Post-Trial Motion.  Golden
View submits no argument as to why the Corcurt Court’s demial of such Motion was not
m error. No such argument is raised becaise no such argument exsts. South Dakota law
does not allow for punitive damages to be awarded on a claim for a breach of the implied
duty of good faith and that 18 exactly what the jury was allowed to do and did despite
Grangaard’s repeated attempts to prevent the same. These errors could have been
corrected at several points during this litigation and certainly a= late as in response to the
Post-Trial Motion. The Circuit Court refused to correct its own clear error which lead to
the Jury’s error. Grangaard now asks this Court to correct these errors by reversing the
punitive damage award,

. There is Plain Ervor here regarding the award of punitive damages, and
this Court has the authordty to review such error amd correct the same,

As discussed herem, Grangaard could not have been more clear and consistent in
s objection 1o punitive damages being awarded on contractual claims. The Circurt Court
corsistently disagreed during motion practice and specifically held at trial that the

obligation of good Faith and fuir dealing 15 an obligation that & not arsinmg fom contract



such that punitive damages could be awarded pursuant to SIDCL 21-3-2. This is plain
error and should be corrected regardless of Grangaard’s objections.

In deciding State v, Brawmer in 1981, this Count recognized the legislatively
created plain error rule, now coditied at SDCL § 15-6-51{d}2). 304 N.W.2d 111, 114-15
(5.0, 1981), In deciding Srate v. Nelson in 1998, this Court adopted a four-Factor analvsis
for the plain error rule outlined in Soknson v United Stares, 320 118, 461, 466-67, 117 S.
Ct. 1544, 1549, 137 L. Ed, 2d 718 (1997) (citations omitted). 1998 8.1, 124, 9 &, 587
N.W.2d 439, 443, Under Nelson, *[pJlamm error requires 1) error, 2) that is ploin, 3)
affecting substantial nights: and only then may [the Supreme Court] exercise [its]
diseretion fo notice the error if 4) 1t *seriously affects the fammess, integrity, or public
reputation of judicial proceedings. ™ Fl (citing Jobmson v. United States, at 466-67.) In
2004, this Court made it clear that the plain error rule applied to civil appeals, First
FPrawmior Bank . Kolerat Empers. (In ve Boone), 2004 8.0 92,9 18, 686 N W 2d 430,
441-42.

A court’s deviation from a rule of law or statute is error. State v. Guziak, 2021
5.0 68, 268 N W .2d 196, 206; Nelson at 444, The word “plain™ means “clear™ or
“obvious”. Nelson at 444 (citing United States v, Ofane, SO7 LLE, 725, 734, 113 8. C1,
1770, 1777 (1993), The error affects substantial rights if it “affects the outcome of the
proceedings.” Bawer v. Curators of the Univ, of Mo, 680 F.3d 1043, 1045 (8th Cir. 2012)
{citing Limited Stater v. Chano, at 1774.) Disclosing “prohibited matters™ to a jury
“gerrously affects the faimess, mtegrity, and public reputation of judicial proceedings.”
First Premier Bank v, Koloraft Enters. (Inre Boone), 2004 8.1, 92,9 19, 686 N, W.2d

430, 442 (finding plam error and granting a new trial based on the circoit court allowing

14



the prejudicial disclosure of plamntiffs previous settlement of a related claim durning
opening statements, )

Looking al the first two elements of the plain error rule, the Circuit Court
certainly erred in finding that punitive damages could be awarded on Golden View’s
Implied Covenant Claim, which iz undoubtedly a claim based in contract, Such emmor is
clear and obvious as the black-letter legal authority is directly to the contrary. Cvesel
Mach., fnc. v. Mamitowoe Crarme Grp., 777 F, Supp. 2d 1198, 1211 (D.8.D. 2011)
{finding *“a claim of breach of the implied covenant of good faith and fair dealing cannot
support a punitive damages clamm.™) Golden View does not now dispute this. As such.
there was error and it was plain.

Asg to the third element, this plain error necessarily atfected Grangaard's
substantial rights. There is no doubt that the error atfected the outcome of the case as the
Jury did in fact award punitive damages againgt Grangaord on the Implied Covenant
Claim.

This award also seriously affects the faimess, integrity, and public reputation of
the judicial proceedings as it validates the unfortunately all<too-common practice of
parties throwing fraud and punitive damages claims in to purely commercial contractual
disputes over payment obligations. It seems nearly every year recently this Court affirms
what has long been the law - that such claims have no place in such disputes. See ez,
Swvada v, Muller, 2022 8.D. 75,19 35-37, 983 N.W.2d 548, 560 (finding that the frawd
claims fail because they “pertain o whether [plaintifT] satisfied his contractual obligation
to complete the project by the contract’s deadline.™), Wright v Temple. 2021 8.1, 15,9

S8, 956 N.W.2d 436, 435 (finding the fraud claims fail because they “arose stnictly from



the alleged contractual obligation.™). Despite such clear direction to the contrary, the
filing of these improper claims persists. These contractual claims disguised as frand
claims attempt to change the calculus as to the amounts in dispute with the improper
threat of punitive damages. Sge Grynberg v. Clranion O & Gas Corp., 1997 3.D, 121, 1]
17, 573 N.W. 2d 493, 500 (noting that among the policy reasons for not allowing punitive
damages on contractual clamms is that “while compensatory damages encourage reliance
on business agreements, the threat of additional punitive damages would create
uncertainty and apprehension in the marketplace.™). This practice 15 completely
unproductive., frustrates the purposes of contracting parties. and makes resolution in a
cage like this unnecessarily more difficult.

The traud and punitive damages claims here arse from an unpaid invoice for
goods delivered under South Dakota’s Uniform Commercial Code, The same unpaid
mvioree i the amount of Golden View's breach of comtract claim, upon which it fully
recovered. As a general matter. if punitive damages are allowed to go to a jury under
these facts, it i hard to imagine any L'CC case over unpaid invoices that would also not
mvolve a claim for pumitive damages, rewniting the law on remedies for the nonpayment
of goods sold in this state. Here, the punitive award against Grangaard is patently unfair
given the black-lfetter law prohibiting such an sward on this contractual claim. The
Circuit Couort had an undeniable opponunity to correct this plain error on Grangaard's
Post-Trial Motion but refused to do 2o, Given the above, this forth factor of the plain

error rule 18 clearly satisfied here,

12



This Court has the authority to fix the erroneous punitive award. Grangaard
respectiully requests that this Court exercise such authonty and, al & minimun. reverse
the punitive damages award,

II. The submission of the fraed daim and punitive damages evidence to the jory

was improper, w hich tainted the compensatory award such that a new trial is
warranted.

The Jury was erroncously allowed to hear evidence and argument in regard 1o
Girangaard allegedly acting fraudulently and in a deceitful manner in only making partial
payment for the concrete that was deliverad for the Project. The Jury was further
erroneously allowed to consider evidence, the only relevance of which was in support of
an improperly submitted punitive damages claim. Grangaard s income and profit in its
anmual operations and, more specifically, on the Project was a significant part of Golden
View's argument to the jury for finding m its favor on all clams and for boath
compensatory and punitive damages. As such, the awards are inseparable and, on that
basis, thes Court should direct the Circuit Court to hold a new tnal on all ssues.

In attempiing o justify the submission of the punitive damages lestimony to the
Jury, Golden View, in 1ts Appellee Brief, agmn seems 1o concede that such damages
cannot be awarded on the Implied Covenant Claim and only attempis to reargue the
validity of its frawd claim. The problem with such attempt 1= that it 12 based on a
migplaced reliance upon South Dakoeta law relating to frand as a defense to the
enforceability of a contract. Golden View did not assert fraud as a defense 1o the

enforceability of the contract a1 issue in this case, Golden View asserted an affinmative
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clamm of fraud as an independent tort claim.! Yet, in support of its argument on this
appeal, it failled to cite to South Dakota law pertaining to an affirmative fraud claim. Such
confusion as to the fraud Golden View is alleging here underscores the absurdity of this
claim being submitted to the Jury.

In arguing that the Circnit Court did not err in allowing the fraud elaim to be
presented to the jury, Golden View first distinguishes between South Dakota's law on
frasdulent inducement in tort and contract. { Appellee Brief at p. 29.) However, Golden
View goes on to argue on fraudulent inducement as a defense to the enforcement of a
contract, citing 8DCL § 53-4-4 That Chapter provides that a comtract s vordable when
obtained through fraud. 5DCL § 53-4-1. The aforementioned section cited by Golden
View provides part of the definition of such fraud. The Appellee Braef poes on to attempt
to make i1s case as to how the Section 53-4-1 definition of the defense of fraud applies to
the facts of this case.

Fraud as a defense to performing obligations under a contract, however, cannot
give rise to an award of punitive damages, 8DCL § 21-3-2. The only reliet that could be
granted on such defense 15 avoidance from the contract and the obligations set forth
therein, SDCL § 53-4-1. No damages can be awarded under SDCL § 53-4-4, punitive or
otherwise. fd.

The trial proceeded and the Jury was instructed on Golden View and the Court’s
false belief that fraud could be foumd and punitive damages could be awarded if there was

deceitful conduct by Grangaard regardmg its intentions to perform under the agreement,

* Despite such claim being factually wnsupported, the Circuit Court allowed it to be
presented to the Jury, The Jury, in agreement with Grangaard, found the fraud claim 1o be
factually unsupported.
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As a predictable result, the Jury erroncously awarded pumitive damages on Grangaard's
failure to make full payment for the concrete Golden View delivered. This was inproper
and should not stand.

Moreover, the Circuit Cournt’s decizions that led to the Jury to consider whether
Grangaard was fraudulent and deceitful and award punitive damages also prejudiced
Grangaard in regard 1o s hability on Golden View's breach of comtract claim, Tt is more
difficult to azsess the effect of allowing the fraud claim to be submitted to the Jury given
that the Jury found that there was no frand, bt the same cannot be said of the use
punitive damages evidence. which was part of Golden View™s grounds for Grangaand’s
lability generally, Golden View argued to the jury, in part, that Grangaard should pay the
full invoice amount because of Grangaard s “massive madup™ and “profit.™ (Tr. at p.
T36:3-13.)

Additionally, as discussed throughoat Grangaard s briefing, the only conduot
ultimately at issue was Grangaard’s nonpavment of the final invoice amount, which
provided the same Factual basis for both Golden View’s breach of contract claim and the
fraud clam. So. if the jury believed that pumitive damages may be warranted on such
cotduct, which was likely implied by the Circuit Court allowing in separate punitive
damages evidence, then it could assume at the very least that Grangaard was liable for
failing to make to make full pavment on the contract. As such, it is not surprising that the
Appellee Bnief makes no attempl to separate the compensatory award on the breach of
contract claim from the punitive award.

As discussed in the Appellate Brief. if a compenszatory award cannot be separated

from a punitive award, all 1ssues should be remanded Tor new trial. AMavbes v Sacobs
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Motor Co., 519 NW .2d 341. 343 (5.D. 1994). As set forth herein and a8 Golden View
concedes with its silence on this point, the awards here cannot be separated. The
presentation of the fraud claim and punitive damages evidence 1o the Jury unfairly tainted
the entire verdict. As a matter of law, the inseparable issues that gave rise to the awards
must be tried again, Therefore, this Court should order a new tnal on all issues,
ISTON

For the reasons stated herein, Grangaard respectfully requests that the Court
reverse the Circuit Court’s denial of Grangaard’s Motion for New Tnal and remand for
new trial on all issues, with the direction that Gelden View's frand and decent claim and

claim for punitive damages be dismissad.

Dated this 27% day of December, 2024,

Ballard Spahr LLP

By: s/ Damiel R Fritz

Daniel B. Fritz

Timothy B. Rahn

101 South Reid Street. Suite 302
Sioux Falls, SD 57103
Telephone: (605) 978-5200
Attornevs jor Appellants
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L Daniel R. Fritz, hereby certify that the dppeliant s Reply Brief in the above-
entitled matter complies with the typeface specifications of 8DCL § 15-26A-66 and the
length specifications i SDCL § 15-26A-14. The Appellant s Reply Brief contains 4.669
words and that said Appellant's Reply Brigf does not exceed sixteen (16) pages and was
typed in Times New Roman font, 12 point.

Ballard Spahr LLP
g/ Daniel R. Fritz

Daniel B Froiz
Attornevs for Appellants
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The undersigned hereby certifies that on thas 27th day of December, 2024, a true
and correct copy of the forepoing Appellant s Reply Srief were served via Odyssey file and
HErVE SYsler.

Mike C. Fink

Fink Law Office, P.C.
223 N, Main Avenue
PO, Box 444
Bridgewater, SD 57319
{605) T29-2552

Ballard Spahr LLF

2! Timothy B Rahn
Timothy E. Fahn
Attarnavs for Appellont
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BTATE OF SOUTH DAEOTA ) I CIRCUIT COUTRT
‘RE
COUNTY OF MCCOOK ) FIRST JUDICIAL CIRCUTT

GOLDEN VIEW READY-MIX. LLC. a South S4CIV 22000040
Dakota Limited Liability Company,

PlaintifF,
BRIEF IN SUPPORT OF
v, DEFENDANT'S MOTION FOR
PARTIAL SUMMARY JUDGMENT
GRANGAARD CONSTRUCTION, INC.. a
South Dakota Corporation,

Defendant,

Defendant Grangaard Construction, Ine, ("Grangaard™), by and through itz undersigned
coumsel, submits this bref m support of its Motiom for Partial Stanmary Judgment.

| 8 N L% ]

Grangaard s conduct here was consistent with how it had pertformed 113 bndge construction
work for nearly thirty years. Golden View attempted to expand its busmess to perform such bridge
wark and held iiself out as being capable of the same. H turned out that this was not the case and
Golden View now wants o pass its risk and liabilitics for its out-of-speculation concrete on 1o
Grangaard. Golden View should not be allowed to do so. While some fact issues may remain, it is
factually undisputed that there is no fraud here and that Grangaard is not liable for nonpayment of
amounts deducted for Golden View's concrete that did not meet DOT specifications,

IL LEGAL STANDARD

Summary judgment is appropnate when the movant demonstrates that “there 15 no gemuine

msue as 1o any material fact and that the moving party 1s entitled to a judgment as a matter of law.”

SDCL § 15-6-56(c). The purpose of summary judgment “is to secure a just, speedy and
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mexpensive determination of the action.”™ Wilson v Great N Ry, Co, 157 NW.2d 19, 21 (S.D.
1%68), Accordingly, “it is leoked upon with favor™ when no genuine issues exist. Jd

In ruling on a motion for summary judgment, the Court must view the evidence in the light
most favorable to the non-moving party, Cont | Grain Co. v Heritage Bank, 348 N.W.2d 507, 551
{8.00 19%4%), “The non-moving party, however, must present specific facts showing that a genuine,
material issue for trial exsts,” fd “Unsupported conclusions and speculative statements™ simply
do not suffice to raise a genuine issue of fact for trial, Paradiom Hotel Morte, Fund v. Siowx Falls
Hotel Co,, 311 NW . 2d 567, 369 (5.1, 1994),

The non-moving party must show that it “will be able to place sudficient evidence i the
record at trial to support findings on all the elements on which [it has] the burden of proof™
Bordesaix v. Shannon Ciy. Sche., 70T NJW.2d 123, 127 (S.D. 2005). Neither general allegations
nor proot of a mere possibility sulfice to establish 2 genuine issue of material fact. See Fasrer-
Neser v Anrora Chye, 874 NW. 2d 503, 308 (5.1 2016) see alzo Gregne v, AMorgan, Theeler,
Cogley & Petersen. 575 NNW . 2d 457, 459 (5.1, 1998) (" The party opposing a motion For surmmary
judament muet be diligent in resisting the motion, and mere general allegations and denials which
do net set torth speafic facts will not prevent ssuance of a judgment.™)

II1. ARGUMENT
A. There is no separate legal duty such that an independent fraud claim can lie, and even
if there was, Golden View falls well short of meeting its burden to provide evidence
for each element of such a claim

This i= a simple contract dispute between two businesses — Golden View and Grangaard —
based on alleges breaches of the parties” Agreemenl The undisputed evidence shows that Golden
View agreed to provide concrete for the entire project. including the bndge deck. but then tried to

get out of the Agreement when Golden View discovered that its concrete might farl and be suhject
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to deductions. Grangaard tned to find a new supplier, but could not, and Golden View provided
concrete tor the bridge deck as required by the Agrecment. I Golden View believes il was not
paid all that it believes it was owed under the Agreement, its remedies for the same are limited 1o
contract law. There is no fraud here, and Count 1T alleging as such should be dismissed with
prejudice.

1. Any assurances from Jeremiah regarding Grangaard’s performance of the
Agreement would not create a separate independent frand claim.

“A party cannot convert a breach of contract cause of action mto a tort merely by stating it
as such.™ Grmberg v. Cllation Ol & Gas Corp., 573 NW.2d 493, 510 (3.D. 199T). “If a party
could simply, by alleging that a contracting party never intended to fultill his promise, create a
tortious action in fraud, there would be no effective way of preventing almost every contract case
from being converied to a tort...” /d. (quoting Feriz Commercial Leasing Corp. v, LMC Data,
Frc, 343 NYL8.2d 689, 694 (Civ. C, 1973)). While an independent fraud claim may arise out of
& sl of circumstances related 1o a contract, it 15 generally “conceded that tort usually signifies o
breach of a legal duty mmdependent of contract.” Grynberg v Citation Ol & Gas Corp., 573
N.W.2d 493, 501 (5.1 1997, The cxistence of a legal duty is a question of law. /& In determining
whether such a duty exisis, courts must focus “on whether a legal duty exisis mdependent of the
obligations under the contract.” Wright v, Temple, 956 NW. 2d 436, 434-55 (8.2, 2021) (imternal
citations and quotations omitted).

“ID]amages may only be awarded on a deceit claim when the party seeking them ‘can
prove an mdependent tort that s separate and distinet from the breach of contract.™ Wright v
Temple, 956 N.W.2d 436 at 454 (citing Hoffinan v. Lowls Dreyfius Corp., 435 NW.2d 211, 214
(5.0, 1989, If an obligation that was allegedly breached could not have existed but for a

mamfested intent between the parties, “then contract law should be the only theory upon which
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habality would be imposed ™ Fisher Sand & Gravel Co v State by & Through S0, DOT, 558
MW 2d B6d. BoT-68 (5.1, 1997) (quoting Prosser and Keeton on Torts (51 ed 1984)).

The obligation at issue in Golden View's fraud claim is m regard to Golden View's
obligation to “continue supplying materials™ for the Project (Complaint at 965 It is undisputed,
however, that Golden View already agreed to provide such matenials under the Agreement. As
such, this obligation was entirely comtractual and could not be the basis for an independent fraud
¢laim. Therefore, the fraud claim should be dismissed,

2. Golden View acted pursuant to the Agreement and not in reliance on any
representation made by Grangaard, and even if there was such reliance, it
would be unreasonable here

Even if there was a hasis for an independent tort claim for fraud, such a clamm fails as a
matter of law becase Plaintilt has Failed in meeting its burden to provide evidence of each eleiment
of the same, Therefore, Count III should be dismissed

Under South Dakota law, the essential elements of common law fraud are: 1) that a
representation was made as a statement of facts, which was untrue and known to be untrue, or else
recklessly made; 2) that it was made with the intent 1o deceive and for the purpose of inducing the
other party to act upon it; and 3) that the other party did rely on it and was mduced thereby; 4) and
damages resulted to the other party as a result. Dafd v Sittmer, 474 NW.2d 897, 900 (8.1 1991),
To avoud summary judgment, the essential elements of frand must be adequately supported by
alleged facts. Agreva, LLC v. Bailly, 950 N.W.2d 774, 791 (8.1 2020).

Fraud iz not to be presumed and must be strictly proven, & “Speculation and
mmuendo. . are 1ol enough 10 raise o genuine issue of material fact.™ Schwaiger v dvera Oreen of
Peace Health Servs., T14 N.W.2d 874, B80 (5.1D. 2006). Caszes of "fraud and deceit require a higher

degree of specificity in order to avert summary judgment.” Oson v. SBerggren, 965 NW . 2d 442,
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454-55 (8.D. 2021). There must be somethng more than a mere evidence of a misstaternent. See
Point Brush Corp, v New, 599 NW.2d 384, 391 (5.D. 1999, The must be additional evidence of
some “trickery” or “plan” to deceive. fd.

To swrvive a motion to dismiss, a fraud claim must allege facts with particularity showing
that the plaintitf relied on an untrue representation of fact, N, Am. Truck & TPrailer, Inc v MLCLE
Commun, Servs, 751 NW.2d 710, 714 (8.1, 2008). When such representations are made after
contract formation, the representations cannot be used to establish a fraud claim bazsed on the
mducement into that contract or performmng under the terms of the same. See Deniz & Crow O,
v. 50 State Cement Plant Comnt'n, 466 N.W 2d 631, 637 (5.D. 1991}

Here, it 15 undisputed that the parties all intended for Golden View Lo supply conerete for
the entire project when entering into the Agreement. (Statement of Material Facts at 1§ 12 and 13.)
Even in October 2021, the evidence s clear that Golden View intended to follow through with its
ablhigations under the Agreement 1o pour the bridoe deck but required payment of outstanding
mvoices, When those were paid. the deck was poured, as the parties had always intended.

Grolden View alleges that Jeremiah made misrepresentations at a meeting in October 2021,
months after the Agreement was formed. As such, these alleged representations were not and could
not have been relied on by Golden View in entering into the Agreement. Golden View continued
to supply concrete under the Agreement and was obligated 1o do so regardless of Jeremiah’s
assurances as to Grangaard’s performance under the Agreement.

The reliance in a Fraod claim must be justified and reasonable, Schwaiger v Aditchell
Radiclogy Assocs, P.C., 632 N.W.2d 372, 377 (5.1, 2002), Even if there was some reliance here
extraneons to the contract, such reliance would be unreazonable as it 15 undisputed that DOT

Engineer Tim Marshall wamed Golden View that some of its concrete was going to be subject to
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deductions and the same would be passed down o Golden View. Golden View disagreed with Mr.
Marshall and poured the bridge deck anvway. Therefore, Golden View cannot establish the
reliance element of a fraud claim, and dismissal of the same is proper.

J. There is no evidence that Grangaan] made any know ingly untrue statement
of fact or ever intended to deceive Golden View.

“Opinions cannot form the basis of a fraudulent concealment claim.” Cleveland v City of
Lead, 663 N.W.2d 212, 220 (8.D. 2003). Golden View alleges that Jeremiah represented that
“evervthing 15 fine"; “we're all good™; “everything came back good™ and 1t passed”, apparently
referming o the testng and specifications of the concrete Golden View supplied for the Praject
These alleged representations are all opinions from Jeremizh that they were good to move forward
with pouring the bridge deck. The only alleged statement that is arguably factual is in regard to
whether the concrete “passed™ the tests. This too. however, is subjective as concrete could “pass”™
and not have to be removed even if it was subject to deducts, which was the case here,

Al the time these statements were allegedly made, no deducts had asctually been issued by
the DOT, And it was true that the concrete supplied to date was good enough to pour the deck and
complete the Project, None of the conerete needed to be removed. As such these alleged statements
were nod knowingly untrue or recklessly made. Importantly, there 1z also no allegation here that
Grangaard ever represented that it would not pass aleng deductions for out-ol-specification
concrete. To the contrary, Grangaard assumed that Golden View was aware that Golden View
would be liable for such deductions just as every other concrefe supplier was. Grangaard further
knew that Golden View had worked on other DOT projects and had good reason 1o behieve that
Golden View was familiar with the deductions process.

There 8 also no evidence that Grangaard made any representations with the intent to

decerve. “In frauvd and deceit claims, “[sJummary judgment 15 proper [when a plamntiff] produces
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no evidence of deceitful mtent on [defendant’s] part. . "7 Defka v. Cont’l Cas. Co, 748 NOW . 2d
140, 152 {8.D. 2008) {quoting Garvetr v, Bantwest, fne., 459 N.W.2d 833, 847 (8.D. 19907, If
deceitful intent “rests solely on conjecture. . the case should not be submitted to the jury.” Roper
v Moel, 143 N.W, 130, 132 (5.D. 1913). “[T]here is a considerable difference between a promise
never intendad to be performed (fravd in the mducement) and a promise imtended 1o be performed
but which ultimately is not (breach of contract).” Nw. Pub. Serv. v. Umion Carbide Corp., 1153 F.
Supp. 2d 1164, 1168 (D.8,1, 2000) (etting Budeetel fnns v, Micros Sve., 8 F. Supp. 2d 1137, 1147
(E.1), Wis. 1998)) In distinguishing between fraud m the inducement and breach of contract
clams. Budgerel goes on to state. “[ajn owtright hie to mduce a party to enler a contract differs
substantially from a broken contractual promise. Courts and contracting parties should be able o
distinguish the two.” Budpeetel fnns v Micrey Sis., 8 F. Supp. 2d 1137 at 1147

Here, Golden View 12 alleging that Grangaard did not pay Golden View what it was owed
under the Agreement following the pouring of the bridge deck. This fact alone, which Gringnard
disputes, cannot be the basis for an intent to deceive. Golden View must have something more to
austain a fraud and deceit claim, and there = abzolutely no evidence of that here. Therefore,
Planntiff™s fraud claim should be dismissed.

B. The UCC"s “wsage of trade™ provision applies to this wnwrtten contract, and the
fucts are undisputed here that the practice of passing down deductions to concrete
suppliers is of such regularity of observance that it is justified to include such
practice in the Agrecment.

The UCC cannot be ignored here, The “usage of trade™ gap-filler et forth in STXCL § 537A-
1-303(¢c) applies 10 the Agreement. Upon iis application, it is undisputed that the passing of
deductions to Golden View is part of the Agreement. Therefore, the Court should find as a matter
of law that Grangaard did not breach the Agreement or its duty of good fath and fair dealing by

not paving Golden View the amounts deducted for Golden View's out-of-specitication concrete.

|
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Under South Dakota™s Umiform Commercial Code:

A Musage of trade™ is any practice or method of dealing having such regularity of

ohservance m a place, vocation, or trade as to justify an expectation that it will be

observed with respect to the transaction in question. The existence and scope of

such a usage must be proved as tacis. IF it is established that such a usage is

embodied in a trade code or similar record. the interpretation of the record is a

question of law,

SDCL § 37A-1-303(c).

“I'TThe Unifarm Commercial Code [i2] controlling with respect to a subcontract tor the sale
of conerete.” Cenmury Ready-Mix Co. v Lower & Ca, T P.2d 692, 696 (Wyo, 1989 (citing
Chicopee Concrete Service, Inc. v. Harl Enginecring Company, 20 Mass. App. Ct 313, 479
BNLE.2d 748 (Mass App. 1985)) Under the UCC, the terms of a written contract may be explained
or supplemented by certain extrinsic evidence, including “usage of trade.” Dakata Enerzy Coop.,
Inc. v E. River Elec. Power Coop., Inc., 75 F.4th 870, 877 (8th Cir. 2023), “[U]sage of trade must
be construed whenever reasonable as consistent”™ with the terms of the contract. fd Where a
comiract is silent a8 1o a particular term, evidence of usage of trade s not inconsislent with the
contract and should be considered. Ralph's Distrib. Co. v. AMF, fne., 667 F.2d 670, 673 (8th Cir.
1981}, If evidence of usage of trade s wndisputed, summary judgment 15 appropnate, See id, A
party need not have aciual knowledge of a usage of trade when it is so general that he must be
presumed to have known it. Estherville Produce Co, v, Chii B, [ & P. R Co, 5T F.2d 50, 55 (8th
Cir. 1932}

Here. Golden View does not dispute that the passing of deducts to a supplier is the regular
practice in South Dakota. Golden View has not pul forth any evidence or expert opinion 1o the
contrary. Rather, Golden View atfempts to hide its head in the sand and feign ignorance to this

common practice. As Mr. Marshall, an objective non-party with no interest in this: matter,

described this usage of trade. the precedent for it s “tremendous.” Mareover, Golden View had
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supplied concrete on DOT projects before and held themselves mil as capable of dong the same.
As such, it cannot be disputed that the usage of trade of passing down deductions 15 s0 general that
it must be presumed that Golden View, through its work on DOT projects, was aware of ii.
Theretore, pursuant to SDCL § 57A-1-303(c), the Cowrt should find that the Agreement
meorporated this usage of trade that permitted Grangaard to withhold paviment to Golden View for
the amounts deducted from Grangaard’s pay from the Stte for the Project, With such term
mcluded, Grangaard, as a matter of law, should prevail on liability under Counts | and 11 for non-
payment of such amounts,
IVv. CONCLUSION
For the foregoing reasons, Grangaard respectfully requests that Count 111 be dismissed with
prajudice and that Summary Judgment be granted in Grangaard's favor for liahility on Counts [
and IT for nonpayment of deducted mmounts.
Dated this 15% day of September, 2023.
BALLARD SPAHR LLFP
By: /s! Timothy K. Eahn
Timothy . Rahn (4871)
Damiel R. Fnl:" {2390 .
101 South Rewd Street, Swite 302

Swoux Falls, SD 57103
Telephone: (605) 9785200

Emal: rabntid ballardspahr.com
fritzdidballardspahr com
Artorneys jor Defendant
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CERTIFICATE OF SERVICE

I herehy certify that on this 15" day of September, 2023, a true and comrect copy of the
brief in Support of Defendant’s Motion for Partial Summary Judgment relative to the above-

entitled matter, was served via Odvyssey File & Serve system to the following:

Mike C. Fink

Fink Law OiTice. P.C.
225 N. Main Avenue
P.0). Box 444
Bridgewater, 81> 57319
T: (605) 729-2552
Attorney for Plainiifi

BALLARD SPAHR LLP

By: /s Tunothy . Rahn
Timothy R, Kahn (4871}
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BTATE OF SOUTH DAEOTA ) I CIRCUIT COUTRT
‘RE
COUNTY OF MCCOOK ) FIRST JUDICIAL CIRCUTT

GOLDEN VIEW READY-MIX. LLC. a South S4CIV 22000040
Dakota Limited Liability Company,

PlaintifF,
DEFENDANT'S REPLY BRIEF IN
v, SUPPORT OF MOTION FOR
PARTIAL SUMMARY JUDGMENT
GRANGAARD CONSTRUCTION, INC.. a
South Dakota Corporation,

Defendant,

Defendant Grangaard Construction, Ine, ("Grangaard™), by and through itz undersigned

coumsel, submits this reply briel i support of s Motion for Parfial Summary Judgment.
I. ] =P TS

Golden YView does not dispute that the U'CC applied to the contract nor does Golden View
dispute the regulanty of the ohservance o the practice of passing down the costs of deductions on
to the concrete suppliers. (Sze Plamtift™s responses to Statements 8 and %)

Golden View mistakes Jeremiah's testimony regarding Grangaard's agreements with other
suppliers, Jeremiah testified that in almost all other dealings with suppliers. it 1s the supplier that
that requires the agreement to contain certain written terms that would limit the supplier’'s
respomsibility For the performance of concrete in certam limited circumstances, such as pouring
concrete in cold weather. (Ex. Jto Rahn Opp. Affat pp. 109:13-110:8.)

Section 9,13 of the DOT Standards applies to payment to both subcontractors and supplicrs,
The Section goes on to expressly state that “Jijhe promptl pavment and release of retamage

deviations will be subject to pnce adjustments as specified in Scction 5.3, There 15 no language
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m that provision that limits its apphication 1o only subconteactors and not suppliers. Therelore, 1t
st apply 1o suppliers as well.

Whether or not the parties agreed that Golden View would be the “exclusive”™ concrete
supplier for the project is irrelevant. That fact that is relevant here s whether Golden View, when
accepting the offer, imtended to supply concrete for the entire project, including the bridge deck. I
15 undisputed that this is true. (Ex. A to Rahn AT, atp. 33:3-13.) As Brian Waldner testified, “{ajnd
[Sam Waldner] wazs already planning to pour the bridge deck,” (See Plaintiff s Statement 121; see
alve Ex. A to Rahn Aff. at p, 35:5-13.)

IL ARGUMENT
A. It remains undisputed that Plaintiff™s fraud claim fails as a matter of law.

Golden View alleges that by “failing to pay for the concrete it ordered, Grangaard has
breached the sales contract.™ As such, Golden View concedes that any payment obligations
Grangaard owed to Golden View here were contractual. This same obligation 1o pay for concrete
cannot be both contractual and the basis tor an mdependent fraud or deceit clam in torl, It is
undigputed that there are no other alleged independent obligations or duties that Grangaard had
here. Therefore, there is ne basis in fact or law for Plamtiffs fraud’deceit claam and 1t must be
dismissed.,

“In fraud and deceit claims, *[sJummary judgment is proper [when a plaintiff] produces no
evidence of deceitful intent on [defendant’s] part. . . Delka v. Comt'l Cas. Co, 748 N.W . 2d 140,
152 (%5.D. 2008) (quoting Crarreft v, Bamiowest, fnc., 459 NOW. 2d 833, 847 (8.1, 1990)). If deceitful
mient “rests solely on conjecture. . the case should not be subminted 1o the jury.” Heper v Noel,

143 N.W. 130, 132 (5.D. 1913)
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Even if there were grounds for an independent fraud or deceit claim, they still fail. Disputes
over contractual obligations regarding Golden View being the “exclusive™ supplier are irrelevant
to Plaintift’s fravd claim. What matters for the fraud claim is whether Golden View allered its
position to its detriment in reliance on a false statement from Grangaard. Here, Golden View
alleges that s detrimental position was supplving concrete for the bridge deck. It is undisputed,
however, that Golden View always intended to supply concrete for the bridge deck, and such
mtention was independent of any of the alleged misstatementz made by Jeremiah, So, Golden View
can dispute whether it was contractually obligated to supply all the concrete for the project, but
Golden View cannot dispute that its position atl the outset of the agreement was to provide concrete
for the entire project, including the bridge deck, and by then domg so, it did not change its position,
Theretore, Golden View fails to establish the required elements of relimee and inducement, and
its frand claim fails as a result,

A promise made without an intention to perform may consiitute deceit but only “if there s
ne contract between parties.” Macquarie Bank Led, v. Kmckel, 793 F.3d 926, 934 (3th Cir. 2015).
In proving that a promise was made without intention of performing, *[plroof of a mere possibility
i never sufficient to establish a fact.™ Weitzel v, Stowx Palley Heart Partners, 714 NW 2d 384,
BT (8.1, 2006 {granting summary juedgment dismissing a claim under 8DCL § 20-10-2{d) of an
emplovee alleging that he was promised employment without an intention of fully performing
uider the employment contract); see also Select Specialty Hosp.-Sioux Falls, Tnc. v Hutterian,
No. 4;19-CV-04171-KES, 2021 U8, Dist, LEXIS 246590, at *25(D.5.1D. Dec. 28, 2021) {granting
summary judgment dismissing a claim under SDCL 20-10-2(d) for lack of evidence), The
Festatement of Torts (Second), § 530 also addresses the misrepresentation of intention. Commoent

{d) sets forth the proof required for such a misrepresentation, stating:
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The mitention that is necessary to make the rule stated in this Section applicable 1

the intention of the promisor when the agreement was entered into. The intention

of the promisor not to perform an enforceable or unenforceable agreement cannot

he established solely by proof of its nonperformance, nor does his failure to perform

the agreement throw upon him the burden of showing that his nonperformance was

due to reasons which operated afler the agreement was entered into. The intention

may be shown by any other evidence that sufficientlv indicates s existence, as, for

example, the certainty that he would not be in funds to carry out his promise,
Restat 2d of Torts, § 530, comm. {d).

For suppression of tacts to constitute deceit. it must be more than mere nondisclosure,
Beals v. Awtolrac fne., W4 NW.2d 765, 771 (5.D. 207). The word “suppression™ implies *an
active effort to conceal mformation rather than simply Failing 1o disclose information another
person muight find interesting.” /4,

Here, the promise allegedly not performed is Grangaard®s payment to Golden View for
concrete Golden View supplied, This promise and performance obligation was entirely contractual
and cannot be the basis for a deceit claim in tort. Regardless, the only evidence of alleged
nonperformance here 1 m regard to nonpayment, but there s no other évidence regarding
Grangaard's intention not to pay or of Grangaard's efforts to actively conceal anv information.
Golden View concludes that Golden View never mtended to pay for the concrete supphed for the
bridge deck. but there 1x no evidence of the same. Withowt such evidence, Plaintifl is left with its
conjecture amd a deceit clamm cannot stand on the same. Golden View further alleges that
Crangaard failed to disclose the bid amount from a third-party for the bridge deck, bui Grangaard
had no ohligation to disclose this fact to Golden View, And such mere nondisclosure is not grounds
for deceit.

This a contractual dispute between businesses. Whatever damages are found here arise

from the contractual relationship between the parties. Golden View's belief that punitive damages

should be considered here 15 absurd and alleging as such in completely unproductive. There 1 no

GRANGAMRED RERLY ARRENDLE 0014

Filed: 10/6/2023 4:00 PM CST McCook County, South Dakota 44CIV22Z-000040



fraud or deceit here, and Grangaard™s motion For summary judgment to dismiss the clamm should
be granted.

B. If Golden View did not want usage of trade to fill in terms to this Agreement, it was
Golden View's obligation to include terms to the contrary in the Agreement, and
Golden View did not.

Golden View algo continues to confuse the application of 8DCL § $7TA-1-303(c), Golden
View incorrectly argues that the usage of trade for the regular practice of suppliers and contractors
to pasz down deductions only applies if there iz a written agreement stating as such, This 1=
nonsensical as Section 57A-1-303 exists for the very opposite purpose - filling n tenms when there
ts mo such wettten tefms. In other words, Golden View has it backward. Grangaard was not
obligated to include express lerms regarding the passing down of deductions becanse such terms
were established and ncluded in the agreement through usage of trade. If Golden View did not
mtertd to have such terms included in the agreement, Golden View should have required that
agreement include express termes contrary. It 18 undisputed that Golden View did nod, and the usage
of trade controls in the absence of terms to the contrary here. Therefore the usage of trade applies
to thiz agreement az a matter of law,

There & ne evidence or expert opinion here that would support lomiting the application of
such usage of trade to contracts in which the supplier has higher prices than what Golden View
had here, whatever they may be. There is no authonity requiring that Grangaard make sure Golden
View accounts for potential deductions when it sets the price for its concrete, especially when
Golden View had done previous DOT projects and holds itself out as competent to supply concrete
for the same. In fact, there 15 no testimony from Golden View here that establishes whether or not
the price 1t set tor the project incorporated the risk of deductionsz. The only tact in the record 1=

testimony from Sam Waldner in which he explains that Golden View wanted to have a lower price
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because it did not want to “gouge the state™ when giving Grangaard a price to use for its bid. {Ex.
B to Rahn A at pp. 68:11-69:16.)
Finally, the regular practice of passing down of deductions from a contractor to a supplier
s & price term, not indemnity, The DOT pays a contractor a certain price if the concrete passes all
its test and pays a lower price, by deducting amounts owed on the contract, if it does nol pass the
tests, The regular practice in the industry s also to include such temms in the agreements between
contractors and supplierz, If the supplier’s concrete passes all the DOT test, the supplier gets pawd
the full price of the conerete. [Fthe concrete fails, then the contractor does not pay full price through
deductions of amounts owed. This has nothing to do with mdemnifving from halalny. The DOT
i not makmg a claim or bringing a cause of action against Grangaard in which Golden View would
have an obligation to defend or hold harmless. As such, all of Golden View arguments regarding
this being an implied mdemnity agreement can be ignored,
I CONCLUSION
For the foregoing reasons, Grangaard respectbully requests that its motion for partial
summary judgment be granted,
Dated this 6® day of October, 2023,
BALLARD SPAHR LLP
By: /&' Timothy R. Rahn

Timothy E. Eahn (4871}

Daniel R. Fritz {2390}

101 South Eeid Street, Suite 302

Sioux Falls, 8D 57103
Telephone: (605) 97E-5200

Email: rahnii ballardspahr.com
fritzdici ballardspahr.com
Attorneys for Defendant
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CERTIFICATE OF SERVICE

1 hereby certify that on this 6™ day of October, 2023, a true and correct copy of the
Drefendant 's Reply Brief in Support of its Motion for Partial Summary Judgment relative 1o the
above-entitled matter, was served via Odyssey File & Serve svstem to the tollowmg:

Mike C. Fink

Fink Law Office. P.C.
225 M. Main Avenue
P.O). Box 444
Bridgewater, S[» 57319
T: (605) 729-2532
Attorney for Plainiiff

BALLARD SPAHR LLP

By: & Timothy R, Rahn
Timaothy R. Rahn (4871)

GRANGAMED RERLY ARRENDLE 001Y

Filed: 10/6/2023 4:00 PM CST McCook County, South Dakota 44CIV22Z-000040



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

mE
COUNTY OF MCCOOK ) FIRST JUDICIAL CIRCUTT
GOLDEN VIEW READY-MIX. LLC. a South S4CIV 22000040
Dakota Limited Liability Company,
Plaintiff,
DEFENDANT GRANGAARD
v, CONSTRUCTION, INC.'S RESPONSE
TO PLAINTIFF GOLDEN VIEW
GREAMGAARD CONSTRUCTION, INC., a READY-MIX LLC'S MOTIHONS
South Dakota Corporation, REGARDING PUNITIVE DAMAGES
Defendamt,

Defendant Grangaard Construction, Ine, ("Grangaard™), by and through itz undersigned
coumsel, responds 1o Plambfl Golden View Readv-Mix, LLC's ("Golden View™) motion for
permission to undertake discovery regarding the mssue of punitive damages and motion for
submission of the issue of punitive damages to the jury.

I. ARGUMENT

Golden View's punitive damage claim is factually and procedurally improper and should
not be allowed to be made part of this trial.

Punitive damages are only allowed in South Dakota when a party breaches “an obligation
not arising from contract”, SDCL § 21-3-2 {(emphasis added). Even with such a breach, the
breaching party must be “guilty of oppression, frand or mahice”, [ Moreover, “helore any
discovery relating [to punitive damages| mayv be commenced and before any such claim may be
submitted to the finder of fact, the court shall find, after a hearing and based upon clear and
convincing evidence, that there 1s a reasonable basis to believe that there has been willful, wanton

or malicious conduct on the part of the party claimed agamst”. SDCL §21-1-4.1.
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The present case 15 a standard dispute between a seller and buyer of goods wheremn the
seller claims 1t was not paid in full for the goods delivered and the buver claims that the goods
delivered were not conforming to the specifications agreed upon. The fraud claim asseried by
Golden View rests upon alleged facts and obligations which, while firmly denied, undoubtedly
*anise from the contract™ between the parties for delivery of concrete. Accordmgly, punitive
damages cannot be allowed pursuant w SDCL §21-3-2.

Moreowver, Golden View admitz that, from the outset, it agreed to provide the concrete for
the entire bridge project at ssue at an agreed price, (See Ex. D to Rahn Aff. at 35:53-13.) In order
for Golden View’s frand claim to survive. it must prove. among other elements, that Grangaard
made a false statement that it actually relied on to it detriment.  Morth American Truck & Trailer,
Trg. w MO Communications, Tnc., 2008 SD 45, 18, 751 NW.2d T10. T13: Delka v Continental
Cas. Co., 2002 8D 22,9 30, 748 N.W.2d 140, 151-52.

To the extent 1 is understood. Golden View's fraud clam is based upon an allegation that
Grangaard made a representation to if that mduced it to continue supplving concrete for the bndee
project, In other words, Golden View alleges that it was somehow induced do what it had already
contractually agreed to do—namely supply concrete for the entire bridge project.  Grangaard
firmly denies the fraud claim and sets forth that the allegations giving rise to such <laim are
centered upon an alleged breach of a duty “arising from contract™ Golden View also cannot
establish that it relied on any purported misrepresentation of Grangaard to its detriment.

The Eighth Circunt Court of Appeals dealt with the issue of whether a fraud claim nearly
identical to the fraud clam in this case should survive a motion for summary judgment in
Razorback Concrete. Razorback Concrete Co. v. Dement Constr, Co., LLC, 688 F.3d 346, 351 (8%

Cir. 2012). The trial court in Kazerback entered summary judgment on the seller’s fraud claim
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and the Eighth Cucwit atfirmed such judgment. T There, Dement was the prime contractor on a
bridge construction project, and Razorback was its concrete supplier. /4. at p. 348, Some of the
concrete Razorback supplied “failed strength tesis afler a specified twenty-cight day mterval ™
Fd. Following this, Razorback inquired as to whether it was Dement’s “intention to attempt to set
off pavments due. .. Id, Dement responded in writing stating that it would not “unilaterally deduct
momies die Razorback™ and that Dement miended to pay invoices in o timely matter, /d. at 349,
Later, Dement leamed of additional substandard strength-test resultz and began withholding
payment, /4. The tnal court found that at the time Dement made its representations regarding ifs
miention to contmue paving mvolces. there was no evidence that Dement had intentions to the
comtrary, and the Eighth Circuit agreed.

Here. Golden View cannot even put forth any evidence of Grangasrd making a
representation promising to pay full price For substandard conerete. let alone Grangasrd’s
mientions of following through with the same at the time the bridge deck was poured. 1 a fraud
claim did not go 1o a jury in Razarback. it certainly must not here.

Mot only are the fravd claim and the corresponding claim for punitive damages factually
and legally inappropriate, they are procedurally mmproper. SDCL § 21-1-4.1 sets forth that no
discovery can be performed relative to a punitive damage claim and such claim cannot be
submitted to a jury before a hearing is held and the Court finds “based upon clear and convincing
evidence. that there s a reasonable basis 1o believe that there has been willful, wanton or malicious
conduct on the part of the party claimed against™. In other words, the hearing s to be an evidentiary
hearing noticed in such a manner as o give Grangaard o far opporfunity to respond.  In addition,
Golden View's Motion secks to perform discovery as to its punitive damage claim. The discovery

deadling in this case passed long ago. Golden View should not be allowed m this [ate hour o
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perform discovery dunng trial i an attempt to find support for s unfounded punitive damage
claim.

I CONCLUSION

For the foregoing reasons, Grangaard respectfully requests that Golden View™s Motion
for Permission to Undertake Discovery Regarding the [ssue of Punitive Damages and Motion for
Submission of the lssue of Punitive Dumages to the Jury be demed
Drated this 27 day of December, 20123,

BALLARD SPAHR LLP

By: /s/ Daniel R Fritz
Daniel R. Fritz (2390)
Timethy F. Rahn (4871}
101 South Reid Street, Suite 302
Sioux Falls, SD 57103
Telephone: (603) 9T8-53200

Email: rahntiaballardspahr.com
tritzd /e ballardspahr.com
Attorneys for Defendant
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CERTIFICATE OF SERVICE

I herehy certify that on this 27" day of December, 2023, a true and comrect copy of the
DEFENDANT GRANGAARD CONSTRUCTION, INC. S RESPONSE T PLAINTIFF GOLDEN
FIEH READY-MIX LLCS MOTIONS REGARDING PUNTTHE DAMAGES relative to the

above-entitled matter, was served via Odyssey File & Serve system to the Tollowing:

Mike C. Fink

Fink Law (Mfce, P.C.
225 M. Main Avenue
PO Box 444
Bridgewater, 8D 57319
T: (605) 729-2552
Attorney for Plaintiff

BALLARD SPAHR LLP

By: /s Timothy R. Rahn
Timothy B. Rahn (4871)
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STATE OF SOUTH DAKOTA)
58

COUNTY OF MCCOOK 3

0=0=0-0-0-0-0=0=0=0=0=0=0~0-{{H 0100 =0 =000

GOLDENVIEW READY-MTX, L.L.C., a South

Dakota Limited Liability Company,

Plaintiff,
v.

GRANGAARD CONSTRUCTION, INC., a
South Dakota Corporation,

Defendants.
=000 D=0 0= 0 = =0 0= =0 = (=== =0 (=0 =0 =0=0

IN CIRCUIT COURT

FIRST JUDICIAL CIRCUIT
44 CIV. 22-40

PLAINTIFF'S PROPOSED
JURY INSTRUCTIONS

_ COMES NOW, the Plaintifl, Golden View Ready-Mix, L.L.C., a South Dakota Limited
Liability Company, by and through its atterney, Mike C. Fink, and submits its proposed jury

instructions as follows:

1. Plaintiff"s Proposed Pre-Trial Instructions A and B.
2. Plaintiff’s Proposed Post Tury Sclection Instructions i through v i .
3. Plaintiff's Proposed Instructions | through 25, Special Interrogatories and Verdiet

Forms, attached herewith,

Dated this [? day of December, 2023,

FINK LAW OFFICE, P.C.

Attorney for Plaintiff

225 N, Main Ave., PO Box 444
Bridgewater, SD 573 19-0444
Telephone: (605) 729-2552
Facsimile: (605) 729-2445

CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing instrument was duly served upon Defendant,
through the Odyssey File and Serve System, by providing a true and correct copy thereof to
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PLAINTIFF'S FROPOSED JURY INSTRUCTION NO. 22
DUTY OF THE JURY

It i3 your duty to determine the following issues:

1. Whether Grangaard Constructicn breached it's agreement
to pay Golden View for the concreted materials it ordered. If
your answer to this guestion is no, then you need not proceed
further with Golden View's claims. If your answer is yes, then
you must determine whether Grangaard breached 1t’s duty of Gacd
Faith, and whether Grangaard committed fraud; in such event you
must also answer the Golden View Specizl Interrogatories attached
to the Verdict Form.

2. Whether Golden View breached any agreement it had with
Grangaard; Whether Golden View was negligent. If your answer to
this question is no, then you need not proceed further with
Grangaard’s claims. If your answer is yes, then you must answer
the Grangaard Special Interrogatories attached to the Verdict
Farm.

If you determine any party ls entitled to damages (as set
cut ir the Special Interrogatcries), you must then answer further
guestions about your verdict in favor of the appropriate party.

Whether any of these damages have been proven, by the
greater weight of the evidence, is for you te determine. Your
verdict must be based upon the evidence and not upon speculation,
guesswork, or conjecturs.
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STATE OF SOUTH DAKQTA) IN CIRCUIT COURT

tite!
COUNTY OF MCCOOK ) FIRST JUDICIAL CIRCUIT
D=0 = D=0~ OO = b0 O =0 D=0 = D= 0= -0 i CIV, 2240
GOLDENVIEW READY-MIX, L.L.C., a Suuﬂ:.
Dakeota Limited Liability Company,
GOLDEN VIEW READY-MIX
Plaintiff, :  SPECIAL INTERROGATORIES
AND

V. : YERDICT FORM
GRANGAARD CONSTRUCTION, INC., a
Senth Daketa Corporation,

Defendants.

O O=0-0 -0 0-0-0- D=0 0= 0= =0 -0 D= 0=0=0=0=0=0-0-0

We, the jury duly empaneled to try the fsesues in this case,
answer the following Special Interrogatoriles, as to Golden View
Ready-Mix, as follows:

1, Did Grangaard breach it's agreement teo pay Golden View
for the concreted materials it ordered? Yes: ¢ No: 7

If you answer iz no, then you shall not proceed to further answar
these Special Interrogatories. If your answer is yes, then you
must answear the following questiona:

2. We assess damages as follews: The sum of
5 in relation to Grangaard's Breach of

Contract:

3. We further find as follews:

iii. Golden View is entitled te prejudgment interest,
beginning on {(£ill in the date
interest begins)

iv, That interest waa; or Wwas not: a2 term of an
agreement between Grangaard and Golden View. If it was
a term of an agreement, the agreed upon rate was

percent;

g. Did Grangaard breach it's duty of Good Faith? Yes: !
Ho: z

=18 Did Grangaard commit fraud: Yes: : No: 7
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If you answer to guestions 4 and 5 are both po, then you shall
not proceed to further answer these Special Interrogatories. If
your answer to either guestion 4 or 5 {or both) is yes, then you

may answer the following guestion:

We further asaess against the Defendant the sum of

6.
B for punitive damages (if any);
Dated this  day of January, 2024,

Foreperson

Reference:
(Modified).

Scuth Dakota Pattern Jury Instruction 50-=130-24
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BTATE OF SOUTH DAEOTA )
‘RE
COUNTY OF MCCOOK )

IN CIRCUIT COURT

FIRST JUDICIAL CIRCUTT

GOLDEN VIEW READY-MIX. LLC. a South
Dakota Limited Liability Company,

Plantiff,
v,

GRANGAARD CONSTRUCTION, INC.. a
South Dakota Corporation,

Defendant,

44CTV 22000040

DEFENDANT GRANGAARD
CONSTRUCTION, INC.'S PROPOSED
JURY INSTRUCTIONS AND
OBJECTIONS TO PLAINTIFF'S
FROPOSED JURY INSTRUCTIONS

Pursuant to SDCL § 15-6-31 and the Court’s request, Defendant Grangaard Construction,

Inc. (“Grangaard™), by and through its undersigned counsel, respectfully submils the following

Proposed Jury Instructions for the trial of this case. Grangaard requests that its instructions be

given to the jury in this case and objects to the use of the instructions proposed by Golden View

R::ild}'uHi:\'_. LLC {“{"m!den View™) wath the I‘hl]m-'ring letters and numbers: B, 12, 13, 14, 13, 20,

21, 22, 23, and 24. Grangaard also objects to Golden View's proposed special idterrogatory and

verdict form.

CGrangaard reserves its right to amend, modify. or delete these proposed instructions,

depending on evidence presented at trial, any instructions offered by Golden View, and the Court s

rulings, meluding the Court’s rulings on the motions in limme scheduled 1o be heard on January

3, 2024,
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38, Issnes for You to Decided
It is your duty to determine the following issues:

{1y  Whether Golden View supplied the kind or class of concrete it agreed 1o supply to
Grangaard for the Project?

{2)  Whether Golden View was negligen in that it faled to use reasonable care as a
concrete suppher in supplving concrete for the Project?

{3) Whether Grangaard owes Golden View any additional amounts of money for
concrele Golden View supplied foe the Project?

4}
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

‘RE
COUNTY OF MCCOOK ) FIRST JUDICIAL CIRCUTT
GOLDEN VIEW READY-MIN. LLC. a South 44CIN 22000040

Dakota Limited Liability Company,

Plaintiff,
SPECTAL VERDICT FORM

¥,

GRANGAARD CONSTRUCTION, INC.. a
South Dakota Corporation,

Defendant,

We the jury, duly impaneled m the above-entitled action, hereby find as follows:

L: Dhid Golden View breach its agreement with Grangaard by not supplyving the kand
or class of concrete it agreed to supply for the Project?

Circle one response:; Yes;  No,

2, Id Golden View, as a suppher of conerste for DOT projects, fail to use
reasonable care in supplving conerete for the Project?

Circle one response: Yes; Mo,

I vou circled “No" to both guestions | and 2, then von shall skip guestions 3, 4, and 5. [f
vou answered ' YVes" 1o either or both guestions 1 and 2, ther you must answer questions 3, 4,
and 3,

A What is the amount of damages that would fairlv compensate Grangaard for
Golden Views breach and'or negligence?

5 [fill m total amount of Grangaard's damages |

4. Iz Grangaard entitled to Prejudgment interest on the amount of damages set forth
m the answer to Chiestion No. 3 above?

Circle one response: Yes: Mo

5, If vou answered “Yes™ to question 4, what date does the prejudgment interest
owed hegin? [fill in the date on which the interest begins].
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6. Did Grangaard breach its agreement with Golden View by not fully paving
CGolden View for concrete for the Project that failed the DOT s specifications as a set-off of
Crangaard's damages resulting from such fadlures?

Circle one response: Yes; Mo,

If vou circled “No® to guestion 6, then van shall not proceed any firther. If you answered
“Yes" to guestion 6, ther you must answer guesiions 7 and 8

7. What 15 the amount of damages that would Tarly compensate Golden YView for
Grangaard's breach?
b [£ill im total amount of Golden View's damages

g, If yvou mswered *Yes™ to question 7, what date does the prejudgment interest
owed begin? [fill inn the date on which the mterest begins

The foreperson should date and sign this Special Yerdict and notify the bailift,

Dated this _ day of January, 2024.

Foreperson
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BTATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

BE
COUNTY OF MCCOOK ] FIRST JUDICIAL CIRCUTT
GOLDEN VIEW READY-MIX. LLC. a South 44CTV 22000040
Dakota Limited Liability Company,
Plaintiff,
DEFENDANT GRANGAARD
v, CONSTRUCTION, INC.'S RESPONSE
TO PLAINTIFF GOLDEN VIEW
GRANGAARD CONSTRUCTION, INC.. a READY-MIX LLCS MOTIONS IN
South Dakota Corporation, LIMINE AND SUBMISSION OF
SUPPLEMENTAL
Defendant, MOTIONS IN LIMINE

Defendant Grangaard Construction, Ine, ("Grangaard™), by and through itz undersigned
coumsel, responds 1o Plontiff Golden View Ready-Mix, LLC s ("Golden View™) motions m limine
and hereby submits supplemental Motions in Limine #4 and #3.

. RESPONSE TO GOLDEN VIEW'S MOTIONS IN LIMINE

It s apparent from Golden View’s Motions m Limune that it would like to prevent
Grangaard Construction from presenting any evidence at trial  Golden View seeks to prohibit
Grangaard from presenting any cvidence as to Golden View's contractual or tort duties, any
evidence indicating that it breached such duties. any evidence of Grangaard™s damages and any
evidence that such damages were caused by Golden View's breaches.

Crangaard, most certamly, must be allowed to present evidence establishing the elements
of its claims and defenses and to prevent it from doing so would be error.

A. Evxidence of Golden View's Contractual and Tort Duties to Grangaard

Colden View’s Motion m Limine #1 and #2 seek to prevent Grangaard from introducing
evidence of its contractual and tort duties. ‘The Contractor Concrete Mix Design, DOT-24 Form

{“Mix Design Form™) sets out Golden View's duties with regard 1o the manufacture and delivery
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of the concrete. Golden View seemingly acknowledges that it had a duty te follow the mux design
set forth in the Mix Design Form.  Inexplicably, Golden View seeks to exclude another very
explicit term contained in the Mix Design Form; that being its duty to deliver A-45 Class conerete
to the work site.

It is apparent that Golden View not only wants to exclude evidence of ity agreement 1o
provide A-45 Class concrete, 11 wants 1o also prohibt any reference whatsoever 1o the 8D DOT
contract between the DOT and Grangaard, Grangaard does not take the position and will not
mtroduce any evidence for the purpose of suggesting that, by virtue of its entenng nto the DOT
contract, Golden View 15 also bound by the terms thereol. However, Grangaard cannot be
prohibited from making reference to the DOT contract for any other relevant purpose.  Golden
View has not presented any authority suggesting that such exclusion would be warranted. In fact,
there are numerous cases dealing with similar situstions in which evidence relating to an
underlying contract between an ovwner and a contractor 15 allowed in an action between the
contractor and a supplier. See Srasfield & Gorrle, LLC v. Harrod Covicrete & Stone Co., 534
F.Supp.3d 747 (2021}, Razorback Concrete Co. v. Dement Constr. Co., LLC, 688 F.3d 346 (3th
Cir. 2012).

In Brasfield, a general contractor contracted with a conerete supplier to provide concrete
for a construction project. The general contractor claimed that the concrete delivered by the
supplier did not meet the specifications agreed 1o between the general contractor and the supplier,
To prove its damages, the general contractor was allowed to introduce evidence that “it was
contractually responsible 1o the project owner for making repairs™. Srasfield, 534 F Supp.id a
752, Similarly, Razorback Concrete involved a dispute between a bridge contractor and s

concrete suppher. The bidge contractor was allowed to miroduce evidence of the 55000 per day
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delay charges that would be contractually imposed on it by the project owner.  Razevback
Concrere, 688 F.3d at 348 It is acknowledged that neither the Srasfield nor the Razorback
Concrele cases dealt directhy with the issue of whether the terms of a contract hetween the project
owner and the contractor could be introduced in a dispute between the contractor and the concrete
supplier. However, it is clear that the tnal court allowed such evidence,

Evidence of certain aspects of the 8D DOT contract are, undoubtedly, relevant to this
action for several reazons inchuding to provide an explanation of why Grangaard made A-45 Class
concrele a term of its agreement with Golden View and to establish Grangaard's damages. Onee
evidence is found to be relevant. “the balance tips emphatically n favor of admission™ S5 Jofn
v, Peterson, 2015 8.0, 41, 914, 865 N.W.2d 125, 130.

Golden View agreed to provide A-43 Class concrete 1o the project site in ils agresinent
with Grangaard independently of the DOT contract. | is anticipated that Golden View will deny
that it agreed as such despite clear evidence to the contrary.  Accordmgly, Grimgasrd must be able
tor tell the jury about its duty to the DOT to provide A-45 Class concrete m order to explain why it
made the same agreement with Golden View,

B. Evidence that Golden View hreached its duties to deliver A-45 concrete

In order for concrete to be classified as A-45 it must meet certain criteria. One such criteria
is that the concrete must pass a 28-day test indicating that it can withstand at least 4500 pounds
per square inch of pressure. This testing is performed by taking samples of the concrete as it is
poured out of Golden View's trucks, Such testing revaaled that 9 batches of concrete delivered to
the work site by Golden View was not A-43 Class concrete.

Golden View has not filed a motion to exclude evidence of the failed concrete tests but the

Court did, sua sponte, rarse the 1ssue of whether such evidence would be allowed. Grangaard does
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not understand how such evidence could not be allowed. Tt should be noted that the results of the
28 day strength tests were allowed as evidence in Razorback Concrete, Razorback Concrete, 688
F.3d at 348, Such evidence is undoubtedly relevant and admissible and it would be extremely
prejudicial to Grangaard to disallow the same.

. Evidence of Grangaard’s damages

srangaard’s claim for breach of contract is governed by the South Dakota UCC a1 SDCL
& Chapter 57A-2, Under the UCC, Grangaard waz a “"Buver™ in itz relationship with Golden View
as it was buymg conerele from Golden View, Under the L'CC, the damages available to a Buyer
who has accepted goods that are not conforming to the agreement of the parties are as set out at
SDCL §57A-2-T14 and 5TA-2-715,

Section 714 states that a buyer. upon giving reasonable notice to the seller of the non-
conformity of the delivered goods, may recover damages “as determined in any manner which is
reasonable™ which can melude “the difference. . between the value of the goods accepled and the
value they would have had if they had been as warranted, unless special arcumstances show
proximate damages of a different amount™, Moreover, Section 714 allows recovery of “incidental
and consequential damages™ as provided in Section 713

Section 715 defines "incidental damages™ as including expenses reasonably incurred in the
mspection of the non-conforming goods and “any other reasonahle expense mcident to the delay
or other breach™ Section 715 goes on o define “consequential damages™ as “any loss resulting
from general or particular requirements and needs of which the seller at the time of contracting
had reason to know and which could not reasonably be prevented by cover or otherwise™ and

“injury to person or property proximately resulting from any breach of warranty™.
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Grangaard’s damages resulting from Golden View’s breach of its duty 1o deliver A-45
Class concrete amount 1o

1. The deductions imposed upon it by the South Dakota DOT reflecting the difference in

value of the concrete as delivered by Golden View and the value that such concrete
would lave had if it had been A-45 Class conerete; and

2, The incidental and consequential costs incurred by Grangaard for the testing and delays

m the brdge project caused by the receipt of the cylinder teat resulis reflecting that
Golden View failed to deliver A-43 concrete.

Golden View's Motions in Limine seck to exclude evidence of the deductions imposed
upon Grangaard direcfly as a result of the failed cvlinder tests reflecting that Golden View did not
deliver A-45 Clasz concrete as it agreed to do.  Agmn, Grangaand agrees that Golden View 1s not
bound by the terms of the 5D DOT contract with Grangaard. However, the deductions imposed
upon Grangaard are nevertheless relevant to the ssue of Grangaard's damages a8 defined by the
SDUCC. See also, Concrete Sy v Fla. Elec, Co., 425 80.2d 632 (Fla. 2d DC A 1983) (the amount
of liquidated damages assessed agningt the peneral contractor may serve as the measure of actual
damages when the subcontractor is shown to be solely responsible for the delay).

The deductions certainly were damaging to Grangaard and were undoubtedly caused by
Golden View’s breach of its duties which lead directly to the failed cvlinder tests.  Accordingly,
these deductions constitute a “loss [incwrred by Grangaard)] resulting in the ordinary course of
evenis from [Golden View’s] breach as determined in any manner which is reasonable™ SDCL §
3TA-Z-TI4.

Moreowver, Grangaard will present evidence at trial that the deductions imposed upon it
were caleulated in a manner as to reasonably reflect the difference between the value of the non-

conforming conerete delivered by Golden View and the value it would have had if 1t had been A-
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43 Class concrete.  As such, these deductions are evidence of this difference mn value and this
difference in value is most certainly recoverable by Grangaard per SDCL §57A-2-T14.

Finally, evidence of these deductions 1= directly relevant to Grangaard's claim for
comsequential damages under SDCL §57A-2-715(2). Consequential damages can include any loss
resulting from any “general or particular requirements or needs™ of which Golden View “had
reason o know™, Obwiously, Golden View knew of the “requirement”™ or “need” to deliver A-43
Class concrete to the work site because it specificallv agreed to do 5o as part of its agreement with
Grangaard. Moreover, Grangaard will present evidence that Golden View knew or certainly “had
reason to know” of the deductions that would be imposed if the concrete delivered by Golden View
was not A-45 Class concrete. Accordimgly, and in addition to the reasons set Forth above, evidence
of the deductions imposed upon Grangaard for failing to deliver A-45 Class concrete for the bridgpe
project are relevant and admissible to prove Grangaard™s dumages directly caused by Golden
View's breach of its duties.

I). Exidence that Golden View caused Grangaard’s damages

In its Motion in Limine #3, Golden View seeks to have the Cowrt prohibit Grangaard from
mtroducmg evidence that Golden View caused Grangaard’s damages. That s absurd as it sounds.

Cirangaard is going to present evidence that Golden View agreed that the conerete that it
would supply for the bridge project would be A-45 Class concrete.  Grangaard will also present
evidence that several batches of concrete delivered to the work site by Golden View were not A-
45 Class concrete. Grangaard will further present evidence that all of its damages were caused by
the failure of Golden View to supply A-45 Class concrete.

Golden View argues that because the bridge was ultimately deemed safe that it somehow

could not have caused any damage, That 15 nonsensical, Golden View's duty was to deliver A-
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45 Class concrete. It did not do so in several instances. Grangaard suftered monetary loss due o
Golden View's breach of its duties.,

E. Evidence of “usage of trade™

Terms of an agreement for sale of goods under the South Dakota UUCC may be
supplemented by veage of trade. SDCL § 57A-2-202, The term “usage of trade™ is defined as
“any practice or method of dealing having such regulanty of observance in a place, vocation, or
trade as to justify an expectation that it will be obzerved with respect to the transaction in question™,
SDCL & 5TA-1-303, Accordingly, Grangaard must be allowed to present evidence of usage of
trade m the concrete supply mdustry.

Golden View has filed a Motion in Lmine, #4, to prolubit evidence of “any other
agreements Grangaard has had with other suppliers used in this or other projects™ ILis not entirely
clear what Golden View is trying to address with this Motion. Grangaard can confirm that it
miends 1o present evidence that in the concréte-supply industry m South Daliota it 18 the regular
practice observed that a concrete supplier knows that the structural concrete supplied for a South
Dakota DOT bridee project requires A-45 Class concrete and that the concrete supplier will be
responsible for a contractor’s damages n the amount of deductions imposed by the South Daketa
DOT for fatlure to deliver A-45 Class concrete to the work site,

As this evidence is in furtherance of establishing “a practice or method of dealing™ that is
regularly observed in the concrete supply industry, it necessarily is evidence of “usage of trade™
Usage of trade can sarve as a supplement to any agreement for sale of goods in South Dakota and
therehy such evidence must be allowed.

F. Conclusion

There exists in this case compelling evidence herein that:
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1. Golden View had a duty to supply a certain class or grade of concrete to Grangaard for
the bridge project;

2, Guolden View breached or failed m that duty; and

3. Grangaard suffered damages that were proximately cansed by the failures of Golden
View to fullill its duties.

Golden View clearly would prefer that such evidence never be heard or geen by the jury.
However, such evidence is undoubtedly relevamt to Grangaard’s clamms and defenses and 15
otherwize admissible. Accordingly, the jury must be allowed to consider such evidence and 1t
must be admitled. To proceed otherwise would be extremely prejudicial to Grangaard and would
be error.

11. GHRANGAARD'S SUPPLEMENTAL MOTIONS IN LIMINE

4. Grangaard’s Motion in Limine to exclude any purported expert testimony from Tim
Marshall

Golden View cites to excerpts from the deposition testimony of Tim Marshall i support
of its motions 1 limine. The testimony 15 éxpert tesumony. Mr, Marshall 1 a projedt enginéer
with the South Dakota DOT. He cannot be allowed 1o provide expert testimony at the trial of this
matter for several reasons.

First. Golden View has not disclosed Mr. Marshall, or anvone else for that matter, as a
witness who is expected 1o provide expert testimony at trial. Golden View has never produced
any type of report purporting 1o set forth the disclosures that are required under SDCL §15-65-
26(b). In addition. the Court’s deadline For disclosure of experi witnesses has long passed and it
wotld be highly prejudicial to allow Golden YView 1o present expert testimony af thas late hour

Second. 1t has not been established that Mr. Marshall is gualified to provide expert

testimony on the subject matters to which his opinion testimony would be related.
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Finally, it has not been established that Mr. BMarshall has the proper foundation to provide
any expert opinions.

5 Grangaard’s Motion in Limine to exclude evidence of the amounts that
Grangaand received from the State of South Dakota for the bridge project orany
profit that he may have derived therefirom.

Golden View has indicated an imfent recently 1o imtroduce evidence of the amounts
Grangaard was paid under its contract with the South Dakota DOT as well as projections about the
profit it realized therefrom, Such evidence has no relevance to the issves presented in this case
and would be offered heremn only in hopes of causing the jury fo percerve Grangaard negatively
and to miluence it to retum a verdict based upon such perception rather than the relevant evidence
and the law, Allowing such evidence o be mtroduced would be highly prejudicial to Grangaard

111, ONCLUSION

For the foregoing reasons, Grangaard respectfully requests that Golden View's Motions
m Limine #1. #2. 73, mmd 74 be demed. Grangaard further requests that ns supplemental Motions
m Limine Numbers #5 and #6 be granted.

Dated this 27% day of December, 2023,
BALLARD SPAHR LLFP
By: (s Daniel R. Fritz
Damiel K. Fritz (2390}
Timothy B. Rahn (4871)
101 South Reiwd Street, Suite 302

Sioux Falls, SD 37103
Telephone: (6035) 978-5200

Email: rahntic ballardspahr.com
fritzdic ballard=pahr.com
Attorneys for Defendant
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CERTIFICATE OF SERVICE

I herchy certify that on this 27th day of December, 2023, a true and comect copy of the
DEFENDANT GRANGAARD CONSTRUCTION, INC. 'S RESPONSE TO PLAINTIFE GOLDEN
VIEW READY-MIX LLCS MOTIONS IN LIMINE AND SUBMISSION OF SUPPLEMENTAL
MOTIONS IN LIVINE relative to the above-entitled matter, was served via Odyssey File &
Berve svatem to the following:

Mike C. Fink

Fink Law OfTce, P.C.
225 N. Main Avenue
PO Box 444
Brdgewater. 80 57319
T: {605) 729-2552
Attarney for Plaintiff

BALLARD SPAHR LLFP

By: /s Timothy R, Eahn
Timothy B Raho (4871)
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