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PRELIMINARY STATEMENT

For case of reference, citations to the pleadings will be referred to
as Settled Record ("SR and the numbers assigned by the Clerk, and the
pleading and any further designation as appropriate, e.g. "SR 85, Notice
of Appeal.” References to the documents in the Appendix will be refermd
to as, “Document™ and Appendix (“App. ™) with the appropriate page
number or paragraph assigned, e.g. “Permanent Order for Protection,
App.at A 001.7 Citations to transcripts will be designated by transcript,
date of hearing, and page and line number, e.g. “Transcript (7/01/2024),
p. 39:18 - 40:2.7

The Appellant, Rigo B. Tovar will be referred to as *Eige Tovar”. The
Appellee, kyle M. Wagner will be referred to as “kKylea Wagner” or *Ms.
Wagner”, The minor children will be referred to collectively as “LT, and
T.T.” or individually as “L.T.” or “T.T.".

JURISDICTIONAL STATEMENT

This is an appeal from the trial court’s Permanent Oider for
Protection, Permanent Order for Protection (Domestic Abuase), App. at A
D01-004, OnJualy 1, 2024, kKyvlea Wagner, as the Petitioner! and Eigo
Tovar, as the Respondent signed the Notice of Entry of Order and
Acknowledgment of Personal Service, acknowledging receipt of a copy of

the Order for Protection. Permanent Order for Protection (Domestic

| Kvlea Wagner signed, but did not date the Notice of Entry of Order and
Ackoowledgement of Personal Service.



Abusc), App. at A 004, On July 31, 2024, Rigo Tovar filed a Notice of
Appeal. B8R 85, Notice of Appeal. This Court has jurisdiction over this
acton pursuant to SDCL § 15-26A-3.

STATEMENT OF ISSUES

I. Whether the circuit court erred when it entered a Permanent Order
for Protection.

The circuit court held in the negative.

MOST RELEVANT AUTHORITIES

Pieper v. Pieper, 2013 5.D. 98 841 N W.2d 781

Purcell v. Begnaud, 2017 8.D. 23, 895 N.W.2d 346

Schaefer exrel 55 v Liechti 2006 50 19 711 N W.2d 257

SDCL § 23-10-1(1)

1. Whether the circuit court erred when it entered a Permanent
Order for Protection when it found domestic abnse ocenurred
based upon alleged incidents, some of which allegedly

occurred ten VEATS AL,

The circuit court held in the negative.

MOST RELEVANT AUTHORITIES

SDCL § 25-10-1(1)

SDCL g 25-10-3.1

Inl. Whether the circuit court erred when it entered a Permanent
Order for Protection for the maximum period of five vears,
prohibiting Rigo Tovar, from any contact with the protected
partics and minor childeen, LT. and T.T..

The circuit court held in the negative.



N g ] n 1
Purcell v. Begnaud, 2017 8.1, 23, 895 N.W.2d 346
SDCL § 25-10-5
. Whether the circuit court erred by not modifring the Order
for Protection when it heard Respondent’s Motion for Order
to Modify the Order for Protection at the July 22, 2024
Hearing 1 Modify the Permanent Order for Protection.

The circuit court held i the negative.

MOST BELEVANT AUTHORITIES

Purcell v. Begnaud, 2017 3.1, 23, 895 N.W.2d 346
SDCL g 25-253-10
SDCL § 25-10-13
STATEMENT OF THE CASE

On May 24, 2024, Kylea Wagner filed a Petition and Affidavit for
Protection Order [Domestic Abuse), seeking a Protection order for a
period of five vears for Kyvlea Wagner as Petitioner, and for Kvlea Wagner
and Rigo Tovar’s two minor children, L'T. fwho is nine years old) and T.T.
fwho is eight vears old). In the Petition and AfMidavit for a Proftection
Order (Domestic Abuse), Kyvlea Wagner checked the boxes to allege
Respondent, Rigo Tovar's actions inflicted fear in Petitioner, Kylea
Wagner and for the other protected parties, LT., and T.T. and that
Respondent, Rigo Tovar was about to cause physical harm or bodily
injury to Petitioner, Kylea Wagner or the other protected parties, 1.T., and

T.T.. The Petiion and Affidavit for Protection Order (Domestic Abuse),



further alleged that Respondent, Rigo Tovar pursued a knowing and
willful eourse of conduct which seriously alarmed, annoved, or harassed
Petitioner, Kylea Wagner and for the other protected parties, [.T., and
T.T., with no legitimate purpose. As part of the Petition and Affidavit for
Protection Order (Domestic Abuse), kyvlea Wagner provided a “Summary
of Incidents” alleging incidents from December 20, 2023 until May 22,

2024,

On May 24, 2024, an Ex Parte Order Hearing was held, where the

circuit court granted an Ex Parte Temporary Order for Protection.

On June 20, 2024, a Hearing was held that was continued, where
the circuit court Granted a Continuance of Temporary Protection Order

and Order 1o Bhow Cause (Domestic Abuse),

On July 1, 2024, a Permanent Order Hearing was held, whers the
circuit court entered a Permanent Order for Protection for a period of five
yvears, from July 1, 2024 threugh July 1, 2029, prohibiting Respondent,
Rigo Tovar from coming within one hundred {100] vards of Petitioner,
Kylea Wagner and the other protected parties and minor children, 1.T.,
and T.T.. The Order for Protection further prohibits Eespondent, Rigo
Tovar from any visitation with the protected parties and minor children,
LT, and T.T. for a peried of five vears. The Order for Protection also

prohibits Respondent, Rigo Tovar from any phone calls, emails, or third



party contact with the protected parties, Kylea Wagner, and the minor

children, LT, and T.T. for a period of five vears,

On July 2, 2024, Respondent filed a Motion for Order to Maodify
Order for Protection. On July 22, 2024, a Hearing to Modify the
Permanent Order for Protection was held on the Motion for Order to
Modify Crder for Profection, where the circuit court did not modify the

July 1, 2024 Permanent Order for Protection.

STATEMENT OF THE FACTS

Rigo Tovar and Kylea Wagner were previously in a significant
romantic relationship. Transcript (7/01/2024), p. 8:22 -9:2; p. 13:3 -
134 p.o 177:2, Sometime in 2013, Rigo Tovar and Kylea Wagner entered
a consensual domestic relationship, where the parties cohabitated
together. Transcript [7/01/2024), p. 15:20 - 15:21. Rigo Tovar and Kvlea
Wagner have two children together, LT. (born February 4, 2015, who is
nine years old] and T.T. (born February 19, 2016, who is eight years old).
Transcript (7 f012024), p. 177:2; p. 11:17; see also Exhibit 102, Verified
Motion for Change of Custody, App. at E 001.2

Sometime in 2018, Rigo Tovar and kKvlea Wagner separated and no
longer cohabitated together, Transcript (7 /0172024, p. 153:29 - 16:8.

Around the end of May of 2019, Rigo Tovar and Kylea Wagner reconciled.

2 While received by the circult court into evidence ag referenced in the Transcript
[7 01/ 2024), Exhabit 102 is not listed in the S=ttled Becord. See Trangeript p. 177:2; p.
11:17,



Transcript (7 /01/2024), p. 16:11 - 16:24, Towand the end of 2019, Rigo
Tovar and Kylea Wagner again cohabitated together. Transcript
(7/01/2024), p. 16:25 — 17:1.

In February of 20024, kylea Wagner moved out of the residence
owned by Rigo Tovar and Kyvlea Wagner andd the parties again separated
and began living apart, but maintained contact and Rigo Tovar still saw
his minor children, LT, and T.T.. Transcrpt {7 /01/20°24), p. 37:16 -
3718, p. 98:25 - 992 p. 172 - 173 p. HES —90:17; p. 145:10 -
145:11. On one occasion on or about April 30, 2024, Rigo Tovar called
law enforcement to keep the peace when he went 1o pick-up the minor
chilkdren for his parenting time, due to being denied parenting time in the
past. Transcript (7 0172024}, p. 152:20 = 153:6; p. 153:16 = 153:23.

Rigo Tovar was invited by Kylea Wagner to go to Florida in March
of 2024, with her, the parties minor children I.T. and T.T., and others
from the Wagner family, but Rige Tovar elected not to go. Transcript
(7/01/2024), p. 55:15 — 55:23; p. 92:2 - 92:6; p. 162:11 - 162:17. On
March 21, 2024, Kvlea Wagner invited Rigo Tovar to her parents” house
to see the minor chiklren, LT, and T.T. Transcript (¥ /01 /2024, p. 92:7 -
92:18, On March 22, 2024, Rigo Tovar filed a Verified Motion for Change
of Custody in Kylea M. Wagner v. Rigo B. Tovar, 51CIV18-000623.
Transcript (7/01/2024), p. 99:7 = 99:15. Rigo Tovar's Verified Motion for

Change of Custody made various allegations against Kylea Wagner,

&



inchnding but not limited to her dependency issuces related to illicit drigs
& alcohol. Transcript (7 /012024, p. 53:9 — 54:6. Rigo Tovar’s Verified
Maotion for Change of Custody caught Kyvlea Wagner off guard, because
around the time of filing the Motion, Rigo Tovar had a plane ticket to go
to Florida with Kylea Wagner, the parties minor chikdren, LT. and T.T.,
and others from the Wagner family. Transeript (7 /01/2024), p. 99:7 -
99:15; . 953115 — 3523, Approximately two months after Rigo Tovar fled
the Verified Motion for Change of Custody, Kylea Wagner filed the
Petition and Affidavit for a Protection Onder [Domestic Abuse). Transcript
(7/01/2024), p. 38:2 = 38:6; see also Petition and Affidavit for a
Protection Order (Domestic Abuse), App. at B 00 1-024,

On May 28, 2024, Kylea Wapgner filed a Petition and Affidavit for a
Protection Order [Domestic Abuse), checking boxes to allege that
“[rlespondent’s actions inflicted fear in Petitioner and for any protected
parties that Respondent was about to cause physical harm or bodily
injury 1o said Petitioner or protected party” and ®[rjespondent pursued a
knowing and willful course of conduct which serionsly alarmed, annoved,
or harassed Petitioner and/or any protected parties with no leglitimate
purpose, The pattern of conduct was a series of acts over a period of
time, however short, showing a continning pattern of harassment.”
Petition and Affidavit for a Protection Onder {Domestic Abuse), App. at B

001002,



Somctime after filing the Petition and Affidavit for a Protocction
Order (Domestic Abuse], Kyvlea Wagner posted a picture on her Snapchat
story of the residence owned by Rigo Tovar and Kylea Wagner, with the
text stating as follows: *Finally thank you, Lord, for deing the right thing
and giving me and my Kids our home back that was rightfully mine in the
Sirst place.” femphasis in original). Transeript (7 /01 /2024), p. 93:17 -
94:12; see also SE Exhibit 108, Snapchat Story of House. As part of the
Petition and Affidavit for a Protection Onder (Domestic Abuse), Kylea
Wagner sought to prohibit Rigo Tovar from being at the residence located
at 2925 Orchard Lane, Rapid City, 8D 57703, which is the residence
owned by both Rigo Tovar arxd Kylea Wagner, Petition and AMidavit for a
Protection Order (Domestic Abuse), App. at B 003, Rigo Tovar is
prohibited from being within 100 yards of the property located at 2925
Orchard Lane, Eapid City, 3D 37703, Permanent Onder for Protection
(Domestic Abuse), App. at A 002,

OnJuly 1, 2024, a Permanent Order Hearing was held, where the
circnit court entered a Permanent Order for Protection for a period of five
vears, from July 1, 2024 through July 1, 2029, Permanent Order for
Protection (Domestic Abuse), A 001-004. O1n July 2, 2024, Respondent
filed a Motion for Order to Modily Order for Protection. 8E 80, Motion for
Order to Modify Order for Protection. On July 22, 2024, a Hearing to

Maodify the Permanent Order for Protection was held on the Motion for



Order to Modify Omder for Protection, where the cireait court did not
modify Order for Protection. 8R 082, Notice of Hearing on Motion to

Maodify and Summeons to Appear (Domestic Abuse), This appeal followed.

ARGUMENT

I. THE CIRCUIT COURT ERRED WHEN IT ENTERED A PERMANENT
ORDER FOR PROTECTION.

A, BTANDARD OF REVIEW?

“We review a circuit court's decision to grant a protection order for
an abuse of discretion. ‘An abuse of discretion is a hindamental error of
judgment, a choice outside the range of permissible choices, a decision,
which, on full consideration, is arbitrary or unreasonahle.™ Purcell o
Begnaud, 2017 3.1, 23,9 6, 895 N.W.2d 346, 348-49 [citing Repp v. Van
Someren, 2015 8.D. 53, 18, 866 NW.2d 122, 125); Shroyer v. Fanning,
2010 5.D. 22, 9 6, T80 N.W.2d 467, 469, MacKaben v. MacKaben, 2015
8.D. 86, 99,871 NW.2d 617, 622; Gartner v. Temple, 2014 8.0. 74. 7 7,
850 N.W.2d 846, 850. *We accept the court’s factual findings as correct
unless ‘after reviewing all of the evidence, we are left with a definite and
firm conviction that a mistake has been made.™ Id [citing Repp, 2015
2.0, 53, ¥ 8, 866 NNW.2d at 123); Shroyer, 2010 3.0, 22,9 6, 780

N.W.2d at 469). “If the trial court’s findings of fact are not clearly

* This Standard of Feview is applicable to all arguments, specifically Arouments [I.
through IV, and any sub-parts thersin. To avoid ne=dless repetition, the Standard of
Feview will ot be repeated throughout Appellant®s Briel for Arguiments |1 through [V,

9



crroncois, we ‘must then determine whether the trial court abused its
discretion in granting or denying the protection order.™ Schaefer ex rel
8.5 w Liechti, 2006 8.D. 19, §8, 711 N.W.2d 257, 260 (citing Goeden 1.
Daum, 2003 SD 91, 1 5, 668 N.W.2d 108, 110},

B. THE PREEPONDERANCE OF THE EVIDENCE DID NOT
SUPPORT THE PEEMANENT ORDER FOR PROTECTION.,

SDCL § 25-10-1{1) defines domestic abuse, as the *physical harm,
bodily injury, or attempts to causc physical harm or bodily injury, or the
infliction of fear of imminent physical hann or bodily injury when
accurring between persons in a relationship described in § 25-10-3.1.7

As stated by this Court in Purcell v. Begnand,

A petitioner must ‘allege the existence of domestic abuse]. |

BDCL 25=-10=3(2). The petitioner is also required to submit

fan aldavit made under oath stating the specific facts and

circumstances of the domestic abuse].]' Id ([emphasis added).

‘One secking reliel nnder the domestic abuse laws must

prove abuse by a prepondermnes of the evidence. '

Purcell, 2017 8.D. 23, 1 8, 895 N.W.2d 346, 349 [quoting
Beermann v. Beermann, 1997 2.D, 11, 9 17, 559 N.W.2d B68, 8712);
SDCL 25-10-5 [emphasis in original). This court has stated that a
“Ipjreponderance of the evidence® is defined as ‘the greater weight
of cvidence, ™ Pieper v. Fleper, 2013 8.D. 98, ¥ 22, 841 N.W.2d 781,
787 [citing L.S. ». C. T, 2009 3.D, 2, 923, 760 N.W.2d 145, 151).

This Court in Pureell reversed the circuit court regarding the

protection order for the minor chilkdren, stating as follows:

10



There are several reasons why the protection order was
improper. First, Purcell's petition and affidavit do not allege
the children are victims of domestic abuse. The term
domestic abuse has a specific, statutory definition: ‘physical
harm, bodily injury, or attempts to cause physical harm or
bedily injury, or the infliction of fear of imminent physical
harm or bedily injury when occurring between persons in a
relationship described in § 25-10-3.1.° BDCL 25-10-1(1).
Nowhere in the petition or affidavit does Purcell allege that
Begnaud ever attempied 1o harm or injure their children, let
alone succesded in doing so. Nor did Purcell allege Begnaud
has inflicted on their children a fear of imminent harm or
injury. Because the petition failed to allege the existence of
domestic abuse in regard 1o the children, it was facially
defective in regard to the children.

Id. at Y 9, 895 N.W.2d 346, 349 (emphasis in original).

As stated by Kylea Wagner in the Petition and Affidavit for a
Frotection Order (Domestic Abuse), ®[tjhe petitioner, kyvlea Wagner, has
provided a detailed account of the respondent’s alarming behavior,
st bstantiating bher fear of physical and emotional harm.” Petition &
Affidavit for a Protection Order (Domestic Abuse), App, at B 004,
jemphasis added). Kyvlea Wagner's testimony did not support her
allegations and such were not established by a prepondernmnes of the

evidenoe.

111 the Petition and AfMidavit for Protection Order (Domestic Abuse),
kyvlea Wagner sought a protection order based on an alleged incidents
that cccurred between December 30, 2023 through May 22, 2024,
Petition & Affidavit for a Protection Order (Domestic Abuse], App. at B

003-004, When answeting *I AM ASKING THE COLURT FOR A



PROTECTION ORDER BASED UPON THE FACTS BELOW™ Kylca Wagner
alleged that “jojn or about May 22, 2024 at approximately 7:45 o'clock
AM™ the following ocourred:
¢ FKespondent's actions inflicted fear in Petitioner and for
any Protected Parties that Respondent was about to cause
physical harm or bodily injury to said Petitioner or
Protected Party.
+» Respondent pursued a knowing and willful course of
conduct which seriously alarmed, annoyed, or harassexd
Petitioner and /or any Protected Parties with no legitimate
purpose. The pattern of conduct was a serios of acts over

A pericd of time, however short, showing a continuing
pattermn of harassment.

Petition and Affidawvit for a Protection Order (Domestic Abuse), App. at B
002-003, The two boxes checked only related to the alleged incident on
May 22, 2024 and not to any other alleged incidents.

When asked to “|plrovide a detailed description of what happened
on the above date”, Kylea Wagner stated *please see attached
[djocuments]. | Petition & Affidavit for a Protection Order (Domestic
Abuse), App. at B 002, The attached documents made allegations from
December 30, 2023 until the alleged *incident” on May 22, 2024,
However, the incidents as alleged in the Petition anxd Affidavit for
Protection Order (Domestic Abuse), go far bevond the date of the alleged
incident on May 22, 2024, Petition & Affidavit for a Protection Order
iDomestic Abuse), App. at B 00 1-00-4,

At the July 1, 2024 Permanent Protection Order Hearing, Counsel

for Respondent, Rigo Tovar asked Kylea Wagner about her allegation in

12



the Petition related to his “Rap |sic] sheet™ and a “prior simple Assault®
[sic] as follows:

Q [by Mr. Nooney): And vou understand that that has

nothing to do with your or your children's fear of imminent

physical injury or harm, correct?

A [by Ms. Wagner]: [t shows that it's repeated. It shows that
I'm not his first.

Transcript (7 f01/2024), p. 63:23 - 64:2; see also Petition & Affidavit for
a Protection Order [Domestic Abuse), App. at B 002, As testified to by
Rigo Tovar, the incident in Deadwood, involved an argument with a male
bartender when Rigo Tovar was in his early twenties. Transcript
(7/01/2024), p. 139:1 = 139:13. At the time of the July 1, 2024
Permanent Protection Order Hearing, Rigo Tovar was thirty-five years of
age. Transcript (7 /01 /2024), p. 139:14 - 139: 15, The “*Rap [sic] sheet”
and “prior simple Assault™ [sic] allegations did not establish by a
preponderance of the evidence that domestic abuse occurred or that the
alleged incident cansed the infliction of imminent physical injury or harm
in her, or the minor children 1T, and T.T., as the circuit count foumnd.

When asked about the December 30, 2023 allegation, Eylea
Wagner testified in pertinent part as [ollows:

Q [by Mr. Neoney): You'd agree with me that vou did not see

my client leave with the AR-15 during that alleged incident,

correct?

A [by Ms. Wagner]: | didn't see him leave, other than a video

of him, of the back side of him. I didn't see anything in his
hands.

13



Q [by Mr. Nooney]: So it's your testimony that my client
allegedly had taken the AR-15 out of the gun safe while he
was in the gun safe room, correct?

A [by Ms. Wagner]: Yes.

Q [by Mr. Nooney): But that he never actually left with the
AR=10, correct?

A [by Ms. Wagner]: | can't say that he didn't leave with it.
Transcript (7 /01 /2024), p. 64:17 - 63:5; see also Petition & Affidavit for
a Protection Order [Domestic Abuse), App. at B 003, Kylea Wagner
testifled that she did not call law enforcement related to the alleged
incident on December 30, 2023, nor would have there been any reason o
do s0. Transcript (7 /01 /2024), p. 61:23 - 62:6. Kather, kyvlea Wagner
testified she called her father, Jerrvy Wapner, who testified that he acted
as a mediator for Rigo Tovar and Kylea Wagner off and on over a period
of more than ten yvears, Transcript (7/01/2024), p. 61:23 - 62:6; p.
119:20 — 120: 1. As it concerns the December 30, 2023 alleged incident,
KEylea Wagner did not establish by a preponderance of the evidenoe that
domestic abuse occurred or that the alleged incident cansed fear of
imminent physical ijury or harm in her, or the minor clildren 1T, amd
T.T., as ultimately found by the citcwit court. Transcript (7 /01 /2024), p.
195:14 —-195:23.

As it concerns the allegation on January 8, 2024 of Rigo Tovar

allegedly locking himself in his bedroom for three consecutive days,

14



kylea Wagner testified and admitted that Rigo Tovar “didn't make any
threats, no, except for [sic] to himself.” Transcript (7 /01/2024), p. 674,
This allegation does not amount to domestic abuse, nor could it
reasonably create the infliction of fear of imminent physical harm ar
bodily injury in Kvlea Wagner and the minor chiklren. Kylea Wagner
again testified that she did not call law enforcement related to the alleged
incident on January 8, 2024, nor would have there beern any reason o
do so. Transcript (7 /01/2024), p. 66:10 - 66:13. Rather, Kylea Wagner
testifled she called Rigo Tovar's parents amd his sister because she was
“*scared for him.” Transcript (7 /01 /2024), p. 66:17 - 66:20. As orally
stated by the circuit court, *1 don't know that it rebutted anyvthing that
Ms. Wagner had said about that. It was about his intoxication. Okay. The
intoxication is not itself enough to form a threat®, yet the circnit court
erred by orally finding that “domestic abuse did occur,” Transcript
(7/01/2024), p. 1974 — 1977, p. 195:14 - 195:15.

Regarding the January 14, 2024 allegations reganding a *gun
laser”, Exhibit 113 a picture of a hand-held laser pointer in a kitchen
drawer was received into evidence. SE 113, Exhibit 113 - Photo Inside of
Drawer. The cireuit court sought to clarily this on the record, as follows:

THE COURT: Ma'am, | just have -- 1 just want to clarify

something for the record, We've been talking about lasers

and we've been -- [ think there was a small bit of a

discussion that was about laser pointers. And I'm kind of

going back to when Mr. Nooney was asking questions. None
of us here are talking about an actual laser that would do
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harm, other than perhaps 1o someone’s eyes; we're talking
about laser pointers, be they on a gun or a bution that you
use, like what could be this thing that's in the drawer. That's
what we're all talking about, is that true, Counsel?

MRE. NELSON: | belicve so.

MR. NOONEY: | believe so, ves, Your Honor.

THE COURT: Ma'am, when vou're talking about lasers, is
that what you're talking about as well?

THE WITNESS [Ms. Wagner]: Yeah. Only these either could
be on a weapon or just a pointer, but it was used in a

SCATINE MANMCeE.

THE COURT: | just want to make sure we'ne all on the same
page there so... Ma'am, vou may step down.

Transcript (7 /01 2024), p. 108:24 = 104 |8, kylea Wagner alleged in the
Petition and Affidavit for Protection Onrder (Domestic Abuse) that “his
actions left an indelible mark of fear and distress on kylea and the
children, particularly [T.T]", yvet testified that on January 14, 2024, the
minor children LT, and T.T. went with their father, Figo Tovar to
basketball practice after this alleged incident and she did not call law
enforcement once Rigo Tovar left the residence, nor did she suggest any
reason to do so. Transcrpt [7/01,/2024), p. 33:13 - 33:24; p. 69:16 —
69:22, Kvlea Wagner again testified that she did not call law enforeement
rclated to the alleged incident on January 14, 2024, nor would hawe
there been any reason to do so. Transcript (7 /01 /2024), p. 67:20 - 6T:5.
If Kylea Wagner truly believed her and the children were placed in

imminent fear of physical harm or bodily injury, why would she allow
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them to leave with their father, Rigo Tovar, rather than call law
enforcement?

Kylea Wagner alleged that on February 9, 2024, she “awoke to find
one of their puppies bleeding with a swollen abdomen, evidently from
being Kicked”. Petition & AfMidavit for a Protection Order (Domestic
Abuse)], App. at B 004, Kyvlea Wagner initially testified thar the “*puppies
wene sick™ and then estified that “the puppy was hart.” Transcript
(7/017/2024), p. 145:8 - 145: 17, When asked questions on cross
examination, Kvlea Wagner testified the puppies urinated and defecated
inside the parties residence, were in a make-shift kennel, and were not in
a great environment. Transcript (7 /01,2024), p. 738 = 73:14; p. 74:13 =
THAT, o T3:2 =704 The preponderance of the evidence did not
establish that domestic abuse oceumed as it concerns this unsupported
allegation or that Rigo Tovar “evidently | | kicked™ a puppy on February 9,
2024,

Regarding the last alleged incident that allegedly occurred on May
22, 2024, the alleged incident ocourred at Wilderness Park, Transcript
(7/01/2024), p. 145:8 — 145:17, O May 21, 2024, Rigo Tovar had over-
right parenting tme pursuant o the Court Onder regarding parenting
time in Kylea M. Wagner v. Rigo B. Tovar, 31CIVIR-000623. Transcript
(7/01/2024), p. 145:10 = 145:12. On May 22, 2024 Rigo Tovar took the

minor children, 1.'T. and T.T., along with their bicycles to Wilderness
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Park, where the minor children were to do a bike-to-school day.
Transcript (7/01/2024), p. 1453:12 — 146:6. The minor children attend
private school and LT. became upset because he did not have his school
uniform for the last day of school. Transcript (7 /01/2024), p. 145:8 -
145:17. Rigo Tovar encouraged 1LT., to ride his bike to school, but despite
such, LT. elected not o participate in the bike-to-school day and stayed
at Wildemess Park with his mother, Kyvlea Wagner. Transcript
(7/017/2024), p. 146:10 — 146:20, Rigo Tovar rode his bicyele to school
with T.T. and then Rigo rode his bicyele back to Wilderness Park, to his
picl-up truck. Transcript {7 /01 /20024]), p. 146:17 = 146122, When getting
ready to leave Wilderness Park, Kigo Tovar noticed Kylea Wagner and LT.
sitting near the playground. Transcript (7 /01 /2024), p. 146:22 = 146:25.
Eigo Tovar approached kylea Wagner and LT, so he could give LT, a hug
and encouraged 1.T. to go to school, Transcript (7 /01 /2024), p. 146:25 -
14719,

Rigo Tovar admitted Exhibit 106, an audio recording of the alleged
incident on Mav 22, 2024, where there was no velling, no threats, no
threatening behavior, and Kigo Tovar did not charge kKylea Wagner or 1T,
or act in a menacing manner, Transcript {7 /01/2024), p. 160:10 - 162:7,
P 148:3 — 148:6; see also B8R 104, Physical Exhibit List, Exhibit 106, 2
Awdio Recordings- Flash Drive. Kyvlea Wagner testified that she did not

call law enforcement related to the alleged incident on May 22, 2024, nor
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would have there been any reason to do so. Transcript (7 /01 /2024, p.
80: 14 — 80:16. Rather, once again Kylea Wagner called her father, Jerry
Wagner who acted as a mediator for Figo Tovar and Kylea Wagner off and
on for a period of more than ten years. Transcript (7 /01/2024), p. B0:14
= B0O:16; p. 119:20 = 120:1, At no time on May 22, 2024 or any other
alleged incident for that mater, was there any domestic abuse that
oceurred, neither physical harm or bodily injury, nor any attempt to
cause physical harm or bodily injury, nor the infliction of fear of
imminent physical harm or bodily injury.

Kylea Wagner did not properly *allege the existence of domestic
abuse[;]™ did not state *spectfic facts and circumstances of the domestic
abusel;]" and did not “prove abuse by a preponderance of the evidence™.
See Purcell, 2017 8.10. 23, 1 8, B95 N.W.2d 346, 349 [quoting Beermann,
1997 8.D. 11, § 17, 559 N.W.2d 868, 872); SDCL 25-10-3 (emphasis in
original].

C. THE CIRCUIT COURT DID NOT MAKE A FINDING THAT
DOMESTIC ABUSE OCCURRED OR THEEE WAS AN
INFLICTION OF FEAR OF IMMINENT PHYSICAL HARM OR
BODILY INJURY AS IT CONCEENS THE MINOE CHILDEEN, LT,
AND T.T..

The circuit court erred when it ordered that the minor children, LT.
and T.T. were named as other protected persons, without making a
finding that domestic abuse ocourred or there was an infliction of fear of

imminent physical harm or bodily injury against the minor children, 1T,
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and T.T.. Regarding the minor children, LT, and T.T., the circuit court
erred in its’ oral finding as ollows:

THE COURT: And I believe that that is sufficient o issue the

pretection order as to Ms. Wagner and as to both of the

children as well. [ don't believe that | need to make a

finding that the threat was made against all three of them

individually in order for all three of them to be eligible

or to grant the protection order against them and so 1

believe that that is sufficient.

Transcript (7/01/2024), p. 198:9 - 198:135.

Despite the testimony and preponderance of the evidence not
supporting the Permanent Order for Protection {Domestic Abuse} in the
first place, in order for the circuit court to make the minor children, LT,
and T.T. protected parties pursuant to the Permanent Order for
Protection as it did, the circuit court needed to make a finding that
domestic abuse ocourred against the minor children, LT, and T.T., which
it did not, nor did the testimony or evidence support such a finding.
Even if the circuit cowurt had made a finding that the minor children, LT.
and T.T. were victims of domestic abuse, which it did not, such a finding
would be clearly erroneous based on the record and the specific Tacts and
circumstances alleged by the Petitioner, Eyvlea Wagner.

ll. THE CIRCUIT COURT ERREED WHEN IT ENTEERED A PEEMANENT
ORDEE FOR PROTECTION WHEN IT FOUND DOMESTIC ABUSE
OCCURRED BASED UPON ALLEGED INCIDENTS, SOME OF
WHICH ALLEGEDLY OCCUREED TEN YEARS AGO,

Pursnant o SDCL § 25-10-1(1) domestic abuse can be either

“physical harm, bodily injury, or attempts to canse physical harm
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or bodily injury, er the infliction of fear of imminent physical harm
or bodily injury when occurring between persons in a relationship
described in § 25-10-3.1.7 jemphasis added), SDCL § 25-10-3,1
provides as follows:

Any person who is involved in one of the bllowing
relationships with another party:

(1) Bpouse or Drmer spouses;

(2] Isin a significant romantic relationship or has been in
one during the past twelve months with the abusing party;
3} Has a child or is expecting a child with the abusing
party;

4] Parent and child, including a relationship by adoption,
puardianship, or marriage; or

(o) Biblings, whether of the whole or half blood, including a
relationship through adoption or marriage;

is entitled to apply for a protection order or a temporary
protection order pursuant to the provisions of this chapter.

The word “imminent” is defined as “ready to take place” or
“happening soon”. MERRIAM-WEBSTER, https:/ /www, merriam-
webster. com /dictionary fimminent. At the July 1, 2024 Permanent
Protection Order Hearing when asked about the “imminent fear or
harm® specifically as it concerns the alleged incident on May 22,
2024, Kylea Wagner testified as follows:

Qluestion by Mr. Nooney]: And vou'd agree my client

showed up to a baschall practice after this alleged incident

on May 22nd of 2024 and stood approximately 10 feet from
you, cormrect?

A[nswer by Ms. Wagner]: | -- again, | don't know what day

this is s0 1 can't agree to anything without looking at a
calendar. 1 know that Rigo showed up to baseball, but in the
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last ten vears Rigo was not present during -- during activities
il April of this vear that Rigo started being present.

Q[uestion by Mr. Nooney]: Him not being present at things

like baseball practice, that has nothing to do with your

allegation —

Alnswer by Ms. Wagner]: Well, I'm just -

Question by Mr. Nooney]: -- as it concerns imminent fear

or harm, bodilyv injury, from my client to you or the kids,

correct?

Alnswer by Ms, Wagner]: Correct. | mean, he was just

standing there at a game. | belicve that it's fear from the

actions of what has ocourred over the last ten years|.|
Transcript (7 /01/2024), p. 79:15 = 79:19. As testified by Kylea
Wagner the *fear”, specifically as it concerns the May 22, 2024
alleged incident was not imminent, rather it was alleged fear “from
actions of what has ocourred over the last ten years|,|” which ame
not “imminent™ fd.

III. THE CIRCUIT COURT EERED WHEN IT ENTERED A PEEMANENT
ORDER FOR PROTECTION FOR THE MAXIMUM PERIOD OF FIVE
YEARS, FROHIBITING RIGO TOVAR, FROM CONTACT WITH THE
PROTECTED PARTIES AND MINOR CHILDREN, LT. AND T.T..
Pursuant o SDCL § 25-10-3, “[ajny relief granted by the order for

protection shall be for a fixed period and may not exceed five vears.”
Ultimately, pursuant to SDCL § 25-10-5, a protection onder *may not
exceed five years.” See SDCL § 25-10-5 (emphasis added).

In Purcell, this Court stated that “even if the circuit court

had found that the children were victims of domestic abuse, it
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could have protected against such abuse without compleicly
curtailing Begnaud's fundamental rights as a parent for three
vears,” Purcell, 2017 5.3, 23, ¥ 12, 893 N.W.2d 346, 350-51. As
further stated by this Court in Pureell,
At the very least, it was an abuse of discretion to impose the
protection order withont exception and without considering
visitation. A court that finds domestic abuse has ocourred
has discretion w Jalwand temporary custody or establish
lemporary visitation with regards to minor children of the
parties|.|' SDCL 25-10-5(3). Yet, the protection order
prohibits all contact between Begnawd and his children for
three years. Under the order, Begnaud is forbidden from so
much as sending a card to his children on their birthdays or
asking their grandparents to say ‘hello’ on his behalf,
fd. [emphasis in original]. At the case at hand, the cireuit court could
have done something different than curtail Rigo Tovar's fundamental
rights as a parent for five years, but instead it abused its discretion and
clected not to. See Purcell, 2017 3.1, 23, 1 12, 895 N.W.2d 346, 350-51.
The circuit court abused its’ discretion imposing the Permanent Order lor
Frotection by not creating an exception or considering any visitation, let
alone prohibiting all *phone calls, emails, third party contact, inclhading
corfespondence, direct or indirect].|” See Purcell, 2017 S.D, 23, 1 12, 895
N.W.2d 346, 350-51; see also Permanent Order for Protection (Domestic
Abuse), App. at A 00 1-0H4.
In the Petition & Affidavit for a Protection Order (Domestic Abuse),

Kylea Wagner sought a permanent order of protection for a period of five

yvears, which ultimately the circuit court granted. Petition & Affidavit for
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a Protection Order (Domestic Abuse), App. at B 0035; =see also Permanent
Order for Protection (Domestic Abuse), App. at A 001-004, Pursuant to
the Permanent Order for Protection (Domestic Abuse), Rigo Tovar is
prohibited from all contact with his minor children, 1T, and T.T., direct
or indirect via a third party for a period of five years, from Jualy 1, 2024 1o
July 1, 2029, which amounts to 1,825 days. Pursuant to the ciroit
court’s Permanent Order for Protection (Domestic Abuse), Figo Tovar is
even prohibited from sending his minor children, 1.T. and T.T., or cither
of them a birthday card or calling them on the phone to wish them a
happy birthday. The circuit court amised its” discretion when entering
the Permanent Order for Protection (Domestic Abuse), by prohibiting Rigo
Tovar from having any contact with his minor children, 1T, and T.T. for a
period of five vears,

IV.THE CIRCUIT COURT EREED BY NOT MODIFYING THE ORDER

FOR PROTECTION WHEN IT HEARD RESPONDENT'S MOTION

FOR ORDERE TO MODIFY THE ORDER FOR FROTECTION AT THE

JULY 22, 2024 HEARING TO MODIFY THE PEEMANENT ORDER

FOR PROTECTION.

SDCL § 25-10-10, provides as follows: “Upon application, notice 1o
all parties, and hearing, the court mav modify the terms of an existing
order for protection.™

As stated by this Court in Purcell, #[t|he court could have simply

ordered any in-person contact between Begnad and the children occur

in some type of a supervised setting.” Purcell, 2017 5.1, 23, 9 12, 8495
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N.W.2d 346, 350, While Rigo Tovar Motioned the circuit court to remove
the minor children, 1T, and T.T. from the Permancent Order for Protection
(Domestic Abuse), given the circuit court would still have jurisdiction
over the LT. and T.T. in Kylea M. Wagner v. Rigo B. Tovar, 51CIV18-
000623, the cirenit court had the opportunity to amend its’ Penmanent
Order for Protection [Domestic Abuse), but did not amend such, which
was an abuse of discretion.

At the July 22, 2024 court hearing on Rigo Tovar’s Motion to
Modify the Permanent Order for Protection, Rigo Tovar made it
abundantly clear that that the circuit court’s July 1, 2024 Permanent
Order for Protection (Domestic Abuse) prohibited Eige Tovar from having
any contact with his minor children, L'T. and T.T, for a period of five
vears, as follows:

MR. NOONEY: As the current order stands that this Court

entered for a permanent order of protection, my client does

not see his children for a period of five years. That, of course,

would equate to 60 months. And I've done the math, Your

Honor, That would be 1,825 days from the date that order

was entered. Beyvond that, 1 believe this was discussed on the

record previously, but my client had not seen his children

sinee May of 2024, It's already been two months, Your

Honor, 8o [Rige Tovar is| motioning the Court o consider a

modification of the Cowrt's order that was entered on July 1,

20024,

Transcript (7/22/2024), p. 3:8 - 3:18.



The Court understood that even if there were 1o be a Motion filed in
the custody file, Kylea M. Wagner v. Rigo B. Tovar, 51CIV18-000623,
such order does not modify the Permanent Order for Protection:

THE COURT: |T|here is a child custody matter also pending,;
is that true?

MR. NOONEY: As this Court knows, in the event my client
were 1o violate the permanent order of protection, thart, of
course, is a criminalable [sic| offense, a Class 1
misdemeanaor for the frst occasion.

THE COURT: Suir.

MR. NOONEY: So with that, the permanent protection onder,
of course, trumps any order the Court would enter in the
CIV file, which is =

THE COURT: Of course. | -- | understand. 'm just -- |
guess the point that 'm getting at is that we're going o
resolve that part some dayv]. |

Transcript (7 /22/2024), p. 2:20-3:21; p. 4$4-4:14.
SDCL § 253-10-13, prmovides for violations and penalties if a person
violates a protection order, as follows:

Il a temporary protection order or a protection onder is
granted pursuant to this chapter, if a foreign protection
order is recognized pursuant to § 25-10-12.1 or 25-10-23, or
if a no contact order is issued pursuant o § 25-10-23 or 25-
10-23, and if the respondent or person restrained knows of
the order, a viclation of the order is a Class 1 misdemeanor.

If the acts constituting a violation of this secction also
constitute a violation of § 22-18-1, 22-18-1.1, or 22-19A-1,
the violation of this section is a Class 6 felony.

If a resporklent or person restrained has been convicted of,

or entered a plea of gnilty to, two or moreé prior violations of
this section, § 21-65-19, or § 22-19A-16, or the comparable
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laws of any other state, within ten vears of committing the
current offense, and the factual basis for the current offense
oceurred after the date of the second conviction or guilty
plea, the respondent or person restrained is guilty of a Class
& felony for a third offense, a Class 5 felony for a fourth
offense, and a Class 4 felony for a fifth or subsequent
offense.

Any proceeding under this chapter is in addition to other
civil or criminal remedies.

Despite Kigo Tovar being entitled to parenting time pursuant to a Court
Order in Kiylea M. Wagner v. Kige B. Tovar, 3 1CIV 18-000623, the
Permanent Order lor Protection prohibits Rigo Tovar from exercising
such parenting time and if Rigo Tovar has any contact with the minor
children, L.T. and/or T.T., such is a violation of the Permanent Order for
Protection, which is a eriminal offense. Permanent Order for Protection,
App. at A 001-004; see alze SDXCL § 25-10-13,

As the Permanent Order for Protection stands, that “some day™
when the circuit court may consider parenting time for Eigoe Tovar in
Kylea M. Wagner v. Rigo B. Tovar, 31CIV1B-000623, will have to be after
July 1, 20029, because unless the Permanent Onder of Protection is
modified or this matter is reversed atud for remanded, pursuant to the
Permanent Order for Protection (Domestic Abuse) Rigo Tovar cannot see
his minor children, I.T. and T.T. until July 1, 202%, Permanent Order for

Protection, App. at A 001-004,
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CONCLUSION
For the foregoing arguments and authority set forth herein, the
Appellant, Rigo B. Tovar, respectiully requests that this Court reverse the

trial court’s Permanent Order for Protection.

Dated this 3 1# day of October, 200234,

NOONEY & SOLAY, LLP

/s/ Jared D Nooney

JARED D, NOONEY

Attomey for Respondent and Appellant
326 Founders Park Drive f P. O. Box 8030
Fapid City, 813 37709-8030

(o0a) 72 1-5846

Jjared@noonevsolay.com
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STATE OF 50UTH RDAKOTA ) M CIRCUIT COURT
i
COUNTY OF PENNINGTON ) SEVENTH IUDICTAL CIRCUIT
= T 22
| EIDOMESTIC LISTALRIG ORDER FOR PROTECTION
(JEX PARTE TEMPORARY EPERMANENT TPONO, SITPOL000321

CIMODTFICATION . \

PETITIONER FETITIONER IDENTIFIERS:

C_  KYLEA WAGNER [ oamaiges |
Firse Mdiddle Lt Laez of Birth of Pengioner
By {narme= and DB (ke Protected Persoms (name und DHOE )
TOVAR, ISAIAH (1042015
O behalf of o mimor child by poarent’ gurrdian. TOVAR, TEYO S 0G
v, iSee alse B Additional Orders.)
RESPONDENT ~ RESPONDENT IDENTIFIERS:
¥ RIGO TOVAR 1 [ sEx RACE | HEIGHT | WEIGHT |
frst Middie Last M W YR | 280
H:|Hm||ﬂhip o Petitione EYES HAIR n""TF. HF.B_I'.“'!ltI
Have had a child or am expevting & child with S BRO | m"mrrﬂ"
_ DRIVERS LICENSE # | STATE | EXPDATE |
Reospondent's Address: 01630143 | 3Dh
1923 ORCHARD LN Diistinguishing Featarss,

BAFID CITY, S0 57701

CAUTION: [[JWeason Invalved

THE COURT FINDS:
Thal it has jrsdsction v e partics and subjoct osatter, and the Respondent has been provided with reesonable
eotice and epportunity o be heard, and thar in the case of an ex pame onder, the Respordent will be provided with
reasonable notice and oppantunity o be heard sufficient w protect the Respondent's due process rights.

TIHE COURT ORDERS:
That the Respondent It restralned from acts ol abuse and physical barm, attempred or threatened alvese snd
phvsieal harm, stalking or harassmeni.

That the Respondent is restrained from contact with the Petitioner by any divect or mdirect means 19 the extent
stated im the follewing pages.

Adlditional lindings aod orders are on the fellowing pages.

This order skall be effetive | 07101 | 2024 | theough [ 07001 [ 2029 |
By Ly Wear [ =ir

O if a pemansnt order & issued, uel that osder is served.

Uinly this Court can chaage this order.
VIOLATION OF THIS PROTECTION ORDER IS A CRIMINAL OFFENSE.

WARMING TO RESPORXDENT:  This order shall be enforced, even without registration, by gourts of apy state,
the Dipwlet of Colembla, sany LS, Tereitory, and may be enforced by Tribal Lands {18 U.5.0.§2 265). Crossing state,
territorial, ar tribal bosndaries (o vielate (his order may resaltio Feleral imprissnoment (18 150 §22620.

Page 1 ol 4 Pz L1 S-00 F ¢ Dhowaerss Peprnaecat Urdes of Protectios) ey, 321
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ADDITIONAL FINDINGS
This matter came beiore this Court on this day and the following partics appearcd personally:
&Petitioner & Petitioner's Atorey MELSON, GEORGE J CJ0ther
[¥]Respondent  [FRcspondent's Attomey NOONEY, JARLD D [lMher

11 This Cowrt FINDS that, without admitting 1o the allegarions in the Pebiteen, the Bespomdent waives
further hiearing, findings of fact, and conchusions of Taw, and stipulates 1o the entry ofan Owder of
Protection oo the terms specified below,

2 Having sonsidered the evidence presented and any affidavits and pleadings on filz, this Court FINDS:

A That jurisdiction and venue are properly before this Court;
B. That the above-named Petitioner is cligible for a protcction onder pursuant
0 SDCL Ch., 2510,
C. By @ preponderance of the evidence that “domestc abuse™ ns defined by
SNCT 25-10- 101} has occwred; and
D. Thet the Respondent haod actual notice of the hearing and an opportanity 1o panicipate,

ADMTIONAL (MRDERS:
5713 That the Respopdent 15 excluded from the Fetitiones™s readence Listed in 20,

523 That the Repondert shall o1 come withio a distance of 100 Yardis)  from the following persons
and places:
A, The Petidioner personally

8. The following minor children named as ofher protected persons:

Bumme Diune ol bk Rekitionship
TOWAR, 1ISATAH LR i ] e Son
TONVAR, TEY(O QARG S0

T The Petitioner's resadiance
S ORCHART LANE
BAPIDCITY =0 S5TT03

D, The Petitiones"s place of smployment
34 CALAMITY BRI

RAPIDCITY S0k 57l
IE. Dher places

I NDYESS AVE

RAPIDCITY sD _ sT701
519 6TH 3TREET

RAPIDCITY 50 B
070 OLLY LANE

RAPID CITY S0 $7703

This distance restriction applees unbess otherwise specified m this order,
[13) The Petiviener shall have temporary custody of the minor child{rzn], whose names anes

[14) Tempsrary visitasion for the respondent with the minor childiren) named showe
ghall consist of)

[ Existing ordor in File £ ] Supearvised a2 or by

Page I < 4 Farss VITR-001F (Diemesi Pemanem Oeder of Proecnnn ey 070

A 002



Jurisdiction: []South Dakota [~ South Dekota tribe  [“J0ther State Coaher
TI0ther Vismation:

[ 15} The Respendent shall pay temparary:
[ child szpport in the amouwnt of a mowth staming on
ond centmiing until futher order of the Cou;

Chiid sugreraet shall be peod i Cfce of Child Swppors Erfarcermenr
Kneip Bullding
T Governors Drive
Pierre, 80 57501

] spuusal support i the ameant of & month starting on
and contimung until further order of the Coun,

Spoigal pupport shall be paid ro the Clerd of Conrrts Ofiffce Ir phe couniy This soder war filed
[#16) Phone calls, emails, thard party contact, including correspondence, direct or indirect, are not permitted,
ta & protecied person excepd as folkows:
MO EXCEPTIONS

(7} The Respondent shall seecive parenting classes approved or provided by the Department of Socizl Services,
purseant to 30CL 25-10-5, and that a Cenificate of Completion of that instmiztson the parentimg ciasies ha
filed by Resnendent ne laber then

[ 8} Reapondens 1z ordered o immediately wm over al! wespons and amimuntion o local sheri [T,

L9 Dber relizf as fol lowa:

WARNING TO RESPONDENT: You can be arrested for violaling this prdection order even il any persos
protected by the order inttiates the contact or invites vou to violats the order”s prohibiions, Onby the coun
can change the order; the protected person cannot warve any of its provisions. You may also be held in
contempt for ignoring the terms of this protection order.

ANDIT IS FURTHER ORDERED THAT: the Petitioner shull, immedislcly upon ibe granting of this Order, delives
rwr coples of this Onder o the sheriff of this councy. One cooy shall be personally served by the shediff upon the
Respondent, untegs personal service has been acknowledged below.

Page b ol 4 Foes TIE0R 1 F {Thoresenz Pemaanera Dder ol Protecinni Rew, 120
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DATED: ﬂ_"’"ﬂ'" B Serviee of this order is outhorized on any day

incloding Sunday,

DGE BERIC KELDERMAN
, Clerk of Courls

 Deputy

NOTICE OF ENTRY OF ORDER AND
ACKNOWLEDGMENT OF PERSONAL SERVICE

I ackmowledge receipt of a copy of this Order of Protection.

= ) et =2-1-24

Frats RIGO TOVAR, Resposdent bt

A WAGNER,

——rERn Earte R — g A L,

UNDER A PERMANENT PROTECTION ORDER: You may be subject to the following federal boas: (1)
Effective immediately, you may not possiss, carry, ship or transport any firearm or ammunitien that has
been bransported in interstate or foreign conmerce while this Protection Order is in effect. Title 18 United |
{ States Code Section 922(g)(BL (2) If you vietate this Protection Urder and are convicted al an offensc af
| domestic violence, vou may be forbidden for life from possessing, carrying, shipping or fransporting, any
| fircarm or ammwamition that has been transported in imterstate or foreizn commerce, Title 18 United States
| Codle Secilon 923209 Violatlon of these federal laws carries 3 maciniom penalty of ten years im prison, s
| $250,000 fee, or both.

FILED o
Penwington Cousty.
T CERCUIT COUET

JUL 01 2024

Mw«dm
By Deeputy

Bage & ol 4 Porsn L PS-080F § Do s
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STATEOFSOUTHDAKOTA ) IN CTRCUIT COURT

}
COUNTY UF_PENMINGTON ) __SEVENTH JUDICIAL CIRCUIT
thoner  |_|Check here if under 18 mm_zq' 52'1
“¥E- PETITION AND AFFIDAVIT FOHR A
PROTECTION ORDER

Bino Tove” (DOMESTIC ABUSE)
Respohdent | Check here if under 18
¥ p bl

I, & [ ':! il rtaa the above named Patitioner, or the Parent/Lepal Guardian of

the minor child Petitioner (the Filer), being duly sworn upon oath, state and affirm the following:

Al least one party (o the protection order—Petitioner, Respondent (the person against whom | sesk this
Protecticn Order), or a Protected Party (a minor child in my cusindy also victimized by Respondent)—iz a
resident of South Dekota, Petitioner residesin. Fenn  County, =k

(stafe); Respondent resides in___ £z A County,_____ S0 (state), and
any Protected Parties not residing with Petitioner or Respondent, reside in
County, {¥tare).

lease check this box if there s a custody order in this Sate or another state regarding the children of
Petitioner and Respondent. Please sttach a copy of the wﬂﬁ-d:. order to this Petition or provide the
county and case number. __ S/ QI /8= (23

The person | am asking the Court 1o restrain from committing acts of domestic abuse (the Respondent) s,
in relation to the Petifiorer and any Protecied Parties:
{check all thor apply):

a spouse [martied) or & Former spouse (divoroed);

in a significant romantic relationship or has recently been in one during the past twelve manths;

as 4 ¢hild or is expecting a child with Petitioner or Protected Parties;
£37 Pl a parent or child;
a zibling.

I AM ASKING THE COURT FOR A FROTECTION ORDER BASED UPON THE FACTS
BELOW: _
On or about [mnﬂ'r},mﬂ#_( {}'e:r! Fa 2t at appmmmt:ivﬂ e o clmkﬁmpw}.
Respondent committed the ﬁ:-ll:nmng act(s} of domestic abuse agains: Petitioner (if not me, my minoer child
whe is related 10 Respondent) and any Protecied Parties (other minor child in my custody related to
Respondent):
check oll thar apply)
| Respondent caused physical harm or bodily injury,
Respondent attempted to cause physical harm or bodily injury.
Respondent’s actions inflicted fear in Petitioner andfor any Protecied Parties that Respondent was
ghout 1o canse physical harm or bodily injury to said Petitioner or Protected Party
[[] Respondent violated & protection arder.

Parm LIFS-0914 if Adih
I Farm UTS-001AJ if fevenils
Rew. DIF21
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Respondent willfully, meliciously, and repeatedly followed Petitionsr and/or any Protected Parties,
en: pursued & knowing and willful course of conduct which sericusly alarmed, annoyed, or
harussed Petitioner and/or any Protwected Parties with no legitimate purpose. The pattem of conduct
was o series of scts over a pericd of time, howsver short, showing a continuing patiern of harassment,
[[] Respondent made & credible threst with intent to cause Petitioner andfor any Protected Parties
reasonable fear of death or great bodily injury.
[] The person willfully, maliciously, and repeatedly harassed Petitioner andior any Proteeted Parties by
means of any verbal, electronic, digital media, mechanical. telegraphic, or written communication.
[] Respondent committed a crime of violence against Petitioner or any Protected Parties

Provide a detailed description of what happened on the above date: f:’ﬂ-fi— Set ateagked
.-..-ﬂi':.d 10 i

— T

3- Yes Mo H Don't Know  Was law enforcement called?

] VYes No Don't Know  Was Respondent arrested for this incident?

] Yes Mo [] Don'tKmow 1s Respondent in jail?

[] Yes No [7] Don'tKnow  Has Respondeni violated previous peotection orders?
|fs0, againstwhom___

T1 Yes {f] We [] Don’tKnow  Has Respondent been found guilty of violating previous
protestion onders?
I 50, against whom,
Giive the date of the conviction and the

county and state of the comviction,
Yes [] No [0 Don'tKnow  Does Respondent posscss guns or weapons?
Loy Yes E No Don't Know  Was a weapon used in this incident?
il Yes Mo Don't know  Hae Respandent threatened anyone with a weapon?

Frovide a detailed description of other similar incidents or actions that Respondent has commirted and

ressons you believe 1t will continue:
\Heare  See  Obpelid Afion crneals)
Chtf B by Ahegl T Enon) jre

..-M’rﬁ. -ﬂlﬂ'ﬂ -I:I.ll-.-

) Fomn LS00 A iF Addn
Form UIE-0914] o Juvenile
Flew. 17721
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Summary of Incidents:

Lytaa Wagner raspectfully petitions thes Court for a Protection Drder against the Respondent, Rige
Tovar, based on a series of alarming and threatening incidents. The petitioner assens that the
respondent's actons have created a substantial fesr of physical and emotiGna harm ta harsald and
her minar children, 13aiah end Teya Tovar. The following narmativa datails the incidents necessitating
this petition.

incident on Decembar 30, 2023:

O the evening of December 30, 2023, the respondert, Rige Tovar, had been conzuming aleohal, At
appeokimately 8:00 PM, the petitioner was alerted by en alarm indicating that the gur sala was
Being opened. Upon inveatigating, Kyles discovared Rige retrieving an AR-15 rifle and attaching a
lager sight to the weapon, Concermed ond frightened, ahe inguired about hisintentions. Rigo
dizmigaively responded, “You don't nesd to worry sbout it Dieturbed by his behaviorn, Kylea
immediately want upstzirs, secuned her children in her begroom, and locked the door, solsting
them from any poterdial harm. Shortly after, Rigo left the house. Kylea then contacted Vanezea
Tovar, Rego's sistear, 1o inform her of tha uneetiling incident. Vanessa expressed concern for Rigo's
wall-being. Rigo returned about 30 minuies later and slept in his ruck parked [0 the drivewsy. Kylea
dic mot 526 him again until lanuary 2, 2024,

Incidant an January 8, 2024:

On January 8, 2024, Rigo locked himsalt in @ bedroom for thres consecutive days. During thes
perion, he consumed sloohol continuously and neglectod personal ygiens, His reciusive and
erratic behavios Further heightened Kylea's fear for her family's safety and well-being.

Incident on January 14, 2024:

On lanuary 14, 2024, Rigo archeed home and, inoan alarming display, pointed the gun laser through
the rghit Tront deor windoe: at Kylea and their ghildren, He then antered the house, atbempting to
downplay the incident as a joke. Despite har fear, Kylea and the children Laft for a baskstball gama
with Rigo. Howewer, his actions left an indelible mark of fear and distress on Kyles and the childoan,
particuierty Tewo,
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Ire:ident an February 9, 2024:

Irs the eardy hours of February 3, 2024, batwaen midnight and 1 AM, Rigo returnad homewisibly
intomicated, as recorded by the Ring camers. Kylea awoke to find one of their puppies bleading with
& swollen abdomen, evidently from being kicked, This sct of violance against & defenseleas animsl
waE tha tinal strawior Kilea. She immaediately left the nouse with the children, sseking refuge and
aa lety elsewhern, Since then, Kylea and Rigo have remainad saparated, and custody Litkgstion hag
biean imitiatad.

Incident on May 22, 2024:

The firal incident occurred on May 22, 2024, ina public park. Rigo charged at Kylea and [saiah in o
phyeically menacing mannar, inatilling & profound tear 1o their safety, This agaressive behevior
reinforcad Kylea's bellet that Rigo poses & significant threat to her and the children.

Reguest for Protection Crder:

Given the series of dangerous and irrational behaylors exhibited by Rigo Tovar, including the use of
firearms, excessive alsohal consumption, physical violence, and menacing conduct, Kyles Wagner
urgently requeasts this Caurt to imsue a Protection Ordar. Addition ally, she reqguests that Rigo
underge an aloohol avaluation and pericipate in anger-managemeant clagsas 1o mitigato the risk of
tuture harm,

Kyiea Wagner's primary concern ie the esfaty and well-boing of hersolf and her miror children, The
izauance of a Frotection Droer Is imperative to ensuee their protection from further karm and t2
provide a securs anvironment for their emotional and physicat well-being.

The petitioner, Kyles Wagner, hes proviced a datailed sccount of the reapondeant's alarmidng
belevion, substantiating her tear of physical and emoticnal bare, o light of the incikdenis
described, she respectfully requests the Court to grant ber petition for a Protection Order and
mund e the necessary avaluations and classes for the reapondent to addrass his destructive
behaviors,

Respactiully submitted,
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Continued from Page 2

| REQUEST FOR HEARING AND PROTECTION ORDER |

Based wpon this Petition and Affidavit in which [ truthfully set forth the details of the domestic abuge, 1
respectfully ask the Court to set a date to hear this maties and afler hearing the evidence, to grant
Petitioner and amy Protected Parties a Protection Order:

FH 1} To Restrain Respondent from acts of abuse and physical harm, making threats of abuse,
stalking or harassment.

%2] To Grant the Protoction Order for a period of___J 0% time (na lamger thaw § years),
1) To exclude Respondent from Petitioner’s residence listed in 4C,
4] To Crder that Respondent shall not come within a distance of_100 yaARDE  from the following
na and places:
A, The Pefitioner personally
E The fallowing minor children named as other Profected Parties [ ] More names sttached
Naine Date of birth Relationship
s T, ——
Are any 6 the children refaced to the Respondent? Ifso, how? _#e3  S0ny
[, Patitinner's residence (smeet/apt) 7415 ovihewd lwne
{eity), L  (tate)_<p , (zip)__S 723
[ D, Petitivner's place of employment (street) 752 ; 3 e ST AV
{city) Fe L(sae) s (mp) L TR -
[ALE. Other places (strest/apt)___$77 fa™  Sireel —
(eity)} E o (state) _$e2(zip) STHT -
{street/apt) 1879  Molle Jong
{eity) Fi i {state) 2 (wip) TTOCF -
(strectiapt)
{eity} L {state)_ {zip) !

15 Toaward me temporary custody of our mince child{ren), whose names are

[HL6) To cstablish temporary visitaion for Respondent with the minor chibdiren) named above

consisting of: .

] Existing order in File & i Su nimiatﬂrﬂ‘.‘-_"'_.fﬁiﬁ.ﬁﬁ_
Jurisdiction: [F-South Dakota[| South Dakoto ribe | | Other State | [Other

[] Other Visitation:

Fiorms LS00 A T Al
Farm LI5-08140 iF Juvenils
Rex, 0771
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L1 % ToOrder that Respondent shall pay temporary (If you are requesting suppart, you mast
provide progfof the monthly mcome of bork paries of the hearing )
child support in the amount of §_ a month starting on
and continuing untif further order of the Court;
Child suppori shall be paid to; Division of Child Support
Knelp Buliding
OO Crovernors Drive
Pigvre, 8D
57501
] spousal suppor in the amount of § a month statting on
and comtinuing until firrther order of the Court.
Spoural suppars shall be paid to the Clerk of Courts Office in the courmy this order was filed
[# 8) To Order Respondent receive parenting classes approved or provided by the Department
of Social Servicas, SDUL 23-10-5.

[H 9 To Order Respondent to obtain counseling es foljows: &h% L N %%f i gﬂt
! . : "‘F

e Tl
E‘lﬂ] That RBespondent be restrained from contact with the Petitioner and any Protscted Paﬂin:sﬁ?
any dire<t or indirect means except as authorized by a courl crder.
[ 1) T Qrder other relief which Thelieve is necessary for Petitioner”s protection and any Protecied
Parties’ protection, as followes;

(If pou are requesting on Enemediode Mwﬂmr}'pnx'e::'l'iﬂn order withow notice tv Respendent and
withou! an opportunity for Respondent to appear, you must state wiy you believe Petitioner or any

Protected Parties will suffer immediate and irreparable fniury or damage if you or they have o waif
umiil the hearing.)

REQUEST FOR IMMEDIATE PROTECTION ORDER
; WITHOUT NMOTICE TO THE OTHER PARTY

"] 1 am mot requesting an immedizte Temporary Protection Crder.

E’in addition to what [ have requested in sections 1-10 above, 1 further request that the Court grant
Petitioner and any Protected Parties an immediate Temporary Protection Onder restraining

Respondent from committing acts of domestic abuse based upon the following swom statements
pnd belizfs:

Tha reasons Petiticner and any Protected Pasties need this order immediately and cannot wait until the
scheduled hearing are:

e Mo WS Tevakiewallby b Gapreloclable
ein oy o J

Foem LUE-D2LA if Aduk
Ferm USSR LAT T luveaie
Rex. 20
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$8 1 belicve tha: Petitioner, andéor any Protected Partics will suffer immediate and irreparable injury,
loss or damage ifnot granted an immediate Temporary Protection Order without notifying Respondent
and his'her attomey or giving Respondent an opportunity 1o be heard. The immediate and irreparable
injury, loss or damage that [ believe will be suffered is:

Cmobondt v YbySiced o

T —

On this &7 duy of Y16l T2 1 swear or afTrm under path that the information | have
provided in this Petition and AfTidavit are true and correct to the best of my knowledge. | believe
Petitiomer and any Protected Parties are entitled to the protection | have requested, [ am asking for this
protection for valid reasons and &m not attempting to harass the person | am seeking protection against
and am not sttempling 1o abuse or delay the court process or any other legal setion.

LR s
‘t'ulzﬁfgmlurc as [_] Filer Only / [ Petitioner (check one)

Signed and sworn fo before me on this L ! day of m‘% '1_{1,?‘1, .

Mmtary-RublicDefuty Clerk of Cours
Commission Expires:

FILELY
Pevmame i Counts, 503
It CITRATLUEE OO

MAY;2 8 2024
ﬂﬂlhﬂ?ﬂj@t of Couns
By Deputy

4

5 Foem LJS-091A IF Adult
Faam LUISEREAD i Fnvenile
Eev IT7T1
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i

1:28 s OEuE . d 15%a

Vanessa Tovar
- o Mabile '(._

120 23 TLEE P

| just checked the qun safe. | think
everything is there but I'm not sure because
ke has bought news ones,

¥a | know he just got 2 new one a few weeks

o

12323 202 AM

Has he answered you

He didn't answer my call but he text me

What's he daing. He won't answer because
he is hammered.

He didn't say yet

Well keep talking to him. I'm worried a'
hirm. Something is notright

© = @ ¢

hitps dmilgoodge srmdmel s Tatemaogbltnbox fprojeder=1 1
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4118024, 1:32 PM Scroonshot 20240498 122838 Mossago+ g

1:28 B sr Big us g 28%3S
Vanessa Tovar

hMobile

Well keep talking to him. I'm worried about

him. Samethindg is not right

12731723 1221 AM

He just pulled into the driveway.

I'mi stire he's ppset vou told me. You did the
right thing Kylea

Did he every talk to you. | texted after
off the phone with him. Told kim | just
needed to know the was safe and that it's

not cool drinking and driving, He opened it
but won't H:‘E.FI:IF-EE'. I'm just glad he is back in
the driveway. Sorry | didn't mean to sc y oL
ar anything. I'm just can’t handle drinking
and driving.

¥a he did respond and | def went off on him a

litrin
e,

v sorry | feel bad like being a snitch or
something Lol.. but for real at the same
He can't do that. °

@ = ® ¢

htpicma google Mm-wnmmwmmw1 AmastageParnd =01 Ll

B 010




424, 121 PM Seraenshol_20T404796_132350 Masaage jpg

1:48 B 8F 0EuE. 2Bk

Vanessa Tovar .
& Mobile O ‘

12/31/23 1234 AM

Absolutely not. This is fucking ridiculous

tah.

1165241095 P

Someone asked about the puppies. | told her

You should put your profile to public for a bit
so people can message you or share the post

15/24 115 AM

Okay, sorry | n this message,

Hey nave you talked tn wour |_'r

He has been locked up in the

since Friday. the guys :'__;-.“ me r|!-_||-1FI.'.| -.-'-Jh',..

rigo r_hdn tcomet 'k | told them

I '1dr:l no idea, 7 0! check on
tand he is still locked in the reom.

LIL::F' he has n'r shiowernad urr--rn went to the
bathraom in

| haven't. | did talk to my parents yesterday
though

tittps-iimail googls commailu i Mab=rmAsgsifinkos Filoge GeBIRn L gh C g PLRope kb BEr projsctor=1 EmossogeFaria=].1
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46524, 131 P Scropnsheod 2024041 X325 Mossopo+jpg

1:29 B or B W uG . 28% .

Vanessa Tovar
hMobidle

| hawven't, | did talk to my parents yesterday
though

My mom is leaving for a couple weeks
on Wednesday though. If we want to get
her and talk D hlll maybe that would
& 3d opgoriunity while s ]
h'lrl h-—-' | dicn't th |n|- it '|.".-IILi|I,'.| e
she was there cal ’
f & can nak 5

{ ||J 1 |-,'|'Ir_| L o0 ¥ O

B Wi ||||j|1 t | E
even thing th o ided
ach one of up reaching out individually |1r|':

great idea

o

Yes | think that is great.

My pa |'|'r'|rl' :
C r|J| -

Hesa:imal google comimailu S Pinb=rmiogtilinbanFiieg rix SRnL gL BogodD0emE TN e ietors | EmssgeFanid=q. 1
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4HER, 137 PM Soresrmhot 20240418 132555 flsszagu+d jpyg

BEu=d 28%a
Vanessa Tovar

Maobile £, &

Idk what today Vanessa | really don't,
There's nothing mare then | ever wanted
2dding and happy family. Butit's
to the point where | honestly want to mowve
on but still have a good relationship with
rigo where we can still co parent and still
- our kids, | mean it's affecting
ere there telling rigo they hate
Wh snapped on him the other day

Wds d W

now watch my kids express their feelings

ta kim. The kids are at the age where
understand what's going on. Even last week
for basketball the kids refused to ride in the
same vahicle as rigo. Its heart breaking. But
honestly, heis doing him to himsalf,

1/8/24 1136 AM

| think that's what everyone is thinking tbh
ty dad pretty much said the same thing,
i s no need to stay together if

AN
iy W ’ "I.l
cef b . s
going beyond your guys relationshi

you satd it's effecting the kids so if he

wane wants the hest far WOU QUYS

e N ey o T

Fp sV ooy e comimaiu Pt oghiinbo s FMcg s Ge SERNLAgh D Dd Prolvhes BT projoctor= 1 dmeanngePartid=0. 1
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A7z, 137 PM Sereerahol FUE4HIE_133077_Mesnage+ pg

1:30 ™ 52 B X G 4 2B
Vanessa Tovar
—

Moblle 'k.

I think that's what everyone s thinking thh
My dad pretty much said the same thing.
That there is no need to stay 1o 'lI1-r tf
noons is happy. But | feel
going beyond your qu

e a8t i --=rf|=-- :

5 to be a part of the re lives
things that need to change.

r|rJ|-.-|1.-||.=.Il:..-, h':n.l Mo mn:|5|;||:|'|'|.:_|u::;ﬂ'_-.-'r'_'|u
for not staying together Kylea. We've ..'-llle.iuijy'
g onE .F_'lr-'_'.l_l:__;fl this once and if 3

to it ._1-::1._1 in |_|"|-III hr'ua_;u.fl'u_:llll 21

Yes, exactly. And | just hope we can all get
along still. | don't want L; s. | don't need
visitation, right? | just want r1,.-t..:1|1--1n
communicate and be a part of their lives
Honestly, our relatinnship took a big hit back
inJune, ‘u'hr-n In:::uﬂht fim h3--|ng soX with
ownstairs

.i1|'| hir‘n Al".-"] it

ti'u=_- kids. Tha

@ [ ® ¢

il peogio, comdrrailiu il Hob=rn 8 agbifinbow Flfege RS RnLIghCrWmCLwHES e pa Tpropedtons T & i gasamid=l. 1
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| H1ERM, 121 P Screanshod_2240479E_ 135030 Mestage jpg

ﬂ ' U lll EB%-
Vanessa Tovar

Mobile L O :

¥a that makes sense, There is no need to
keep dragging this on.

/824 1148 AM

@ your rignk

1/B/24 1.01 PM

-

Your mom just called. Said her and your dad
are going to the house

Ya she just called me tap

1/8/24 €29 PM

Well, helpfully, she wan't get on my ass for

the house being a disaster. 8% jk

Lmao. Exact reason | don't Like her coming

Va/24 222 PM

S | @ ¢

hitps:ama googe. commatullTab=rmaagiEnkoy Fitoge Gad i RnLlghCnidnniW e s WIB Torviector={ AmessegePariid=0.1
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416624, 1:33 PM Sormenshot_ 20040415 133102 Massape+.ipg

1:31 By s b8 UG g 28%
Vanessa Tovar

Mobile L

18724 2:22 FM

LR Y

Haha. Well Iwas hoping they would be
there and gone by the time | q'lr the kids
home. idk if | should stay away from the
house for awhile or not.

| Know my dad was at work 5o she had to
wait Tor him to get nome,

Oh so itwon't be tell after dinner. The boys
gave practice at & so we will probably be in
and out of the house before they get there.

She said they are just getting there.

Oh okay

ESf24 3.1 Py

20 i5 rigo staying with your parents or what's
qoing an. ThH ]'lE-lE“’HF‘d idn't really

anything. Il mean they hugged me and said
they just didn't say what was going on,

17824 443 PM

i haven't he .'.r-'| 1'r M I Yy U "

Q [ © ¢

gl g ooy mailAu0 T benm Sog bibn bow T oy s Qi S RnL Jg h Dl bepg C30am N[ Pprof octor—1 Amesaagas Parid=0.1
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A'TR4, 1538 PM Scrpanafi] 2024096133130 _Messags o0

1:31 E:l'l." HILIE | ?Eq"l:'-
¢ Vanessa Tovar

Mobile L :

| haven't heard from them. Did he go with
themyY

WEf24 525 PM
Yes h.—-lpr' wh them. Hopefully we will

nInstead of

¥a and Like | said my mom is |-=-aur|q
Wednesday so it'd just be ~him and my dad

| think that will be ':|H1:."|J for him. Just keep
d. If t can do anything, let me kn

Sounds gon il

1FE24 822 P

,that didn't wark at all. He should have
] o back here, I--rlthr:r talked about
rrHrh- Him mora of 5 : lean'tit take

anymaore, My kids r-:'E!:! LhEir room, We need
a funchional home. Mot a parent 1h:

like this. &

18724 310 PM

@ [ ©@ ¢

il ponghs cormma LuT P b= ogsfinbon T cgr GaSiRnLighCritig RLisck THdehpm fprojocior= 1 Ama s ageFarifd=0 1
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47306, 1234 P Soresnshol 212404781331 48_Massmoe+jog

1:37 P s B8 YE . 0%
Vanessa Tovar

Mobile L .

_

178,24 840 P

Honestly | don't even have any words for you

17a/24 943 PM

I'm fine, I'm just over stimulated, | guess,
and | totally feel like a failure. Thanks for
being supportive. | do want the best. I'm
just not perfect. And dont really know how
to get through this the best way passible. |
dan't want rigo and i going arate ways
ga 5o badly that it ruins

relationship wec

children. If thatm

1715724 49 PM

Was your dad still gonna sit with rigo and
talk to him?

1524 556 PM

| thought they already did

WE524 T-:31PM

© = © ¢

Pt el (e cmAna AT ek nghin oM fogoGs SIRnL g DM S D KO MWk Tprejscior= 14 messageortid=0. 1
B 018




V24, 133 P Screenshol_ 20240416_133205_Message* g

1:32 M sr O® e, 280,
Vanessa Tovar t_ \

IE2a 31 Pl

| thought the ) ter your
mom was gone, | know they talked that day
when they got him out of the room. | just
thought maybe your dad would still talk

'i'i'-” l-l hl m

| 'guess it really doesn't mattar. it just makes
nim mad

1524 BO8 PM

I guess | don't really know what they talked

agbout

On... me either, | guess.,

Mo matter what happens bebween rigo and
I | hope we can keap our relationsnip apen.
Especially for the boys. | want you guys to
feel welcome ta show up for them whenever
yau want to. Or pick them up after scho
when vou wart, We communicate well as far
as | k So na malter what, Im just hoping

1115524 B:36 PM

@ [ @ ¢
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Vanessa Tovar
é

Mobils . B ;

we'll figure it out,

115524 036 PM

TS24 TG AM

Just to update on the shit he pulls so your
side of the family understands the shit | put
upwith The smorning the { wasn't
working 5o | woke rigo up ar ¢
| left took the kids to school and came back
to see if rigo had looked at the fridge when |
here, He said yup | tried plugging it into
a differer tlet it doesn't | asked
hat | got
vamburger
ed to figure it
d is livid my
dad has been lpoking and working on the
fridge for 3 hours, No company in town can
come look at the fridge for another week.
5o now my grandfather has his employees
leoking into my fridge. My fathear is pissed
my grandfather is pisses and rigo attitude is
its mnot his problem. [dontnead a réesponse
and 'm sarry to ruin your day. Like | said
his stuff as it happens so
arstand why I'm leaving
rige. This is nat the type on man that ca
far his family. And [ nor the kids shouic
led for behavior.

& & ® ¢
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12:16 @ 4 O W& 5G.87%e
Rigo Tovar

. Mobite L

whats yours

1273123 12410 AM

What are you doing? You should not be
driving. You know how | am. That's not cool
at all

| know ywou're reading my messages,

12/34/23 12:30 AM

E2/31/23 .08 PW

I'll call you back

172024 Q45 AR

I can't print the return Label for the sheets

unless you Qivie Ime the pw

GGG
@ [ @ ¢

hitps imeil poogle. corminaliun i abermaogbifintonF MiogzCiuSiSwiinb thpta BdVigeORbat iprejactar=1 A mes sagaPaid=0 2
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New Conversation

" Te Mulloy (M) 2

1524 546 PM

Would you ever point a red laser on someone
for head and think it's funny, After a week
e person got drunk and was
< it was funny to play games with .l 27
in your heme, Just asking for friend. What
your thoughts would be on this,

Ferpa il grogie. commalw T et rmdiogbifin i proiecior=1
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DAKOTA HILLS VETERINARY GLINIC Page 1/2

1571 E, HWY 44

FAPID CITY, 80 S7Trid-2218
#6505 243-T458

Client 1D S8704
Imvoce & BMI63
Diaba: 2RI
FYLEA WAGNER (B05] 431-3387
2323 JOLLY LAME EYLEA WAGNERZZZGMAILCOM

RAPID CITY, 5D 57703

Patier 10 BETO4-5 Spacies CAMNINE Weght 1380 pounds

Paivent Hama: BLACK PUPPY Breed. RETRIEVER GOLD., MIX Bicthdmy: 1272472023 Hex Mae
Description Staff Name Quantity Total

22024 Exam Fegulsr Dr. Jason Shipman, DVIM 1.00 S84.00°T
1Y Catheler S& Placement Long-Term 1.00 £102.80T
F ks | 1.00 0.00
Fhuids Adrministraton 1.00 540 50T
Lactated Ringers LRS 1L 1.00 18T
Ciral SA Meds 1.00 S17.00T
Bioharandous Waste Dieposal 1.00 BE2ST
Prracir suspension mer mi .00 BIT25T
Metronidazobe 100mgiml {onallper mi T.70 BITBAT
Provesbie combo kil (Fel & Sm K-8) 1.00 533807
Fecal Smear and Gisoe Test 1.00 Eras0T
Parvo Test S, 1.00 ER300T
Hosp SA Mursing Cara/Overnight 100 5125507

22024 Cady Patient Assessment 1.00 842007
Fleds Adminisiration 1.00 SE50T
Cral 54 Meds 1.00 00T
injection A - Cerenia permi 060 54575 T

Patient Subtotal: £7TH4.52
Patiert 10 BA70d-4 Species CANINE Waight

Fasant Name: GRACE B PUFPIES 2002 Brees: RETHIFVER, GOLDEN Birthday: 127247023 Bax Direr
Description Staff Name Quantity Total

22024 Exam Reguiar Dr. Jasan Shigman. TVM 1.00 SE400T
Proviabie - Forte Caps 4501 1.00 B4T25T
Mdronidazole 100mgim| {arallper ml 0.00 B35407
Panacur suspension par mi B5.00 53257
Fluds S50 1.00 S58.80°T
Lactated Ringers LRS 1L 1.00 11357
I'¥ Admin Sals 103" Long Zoelis 1.00 5646 T
Meedie 18g x 34 100ct] per needie i.00 S28TT

Patient Subtotal: §$282.08
Instructions

Your pet was given fiuid therapy under the skin. You will nofice & swelling where the fluids were administared. This
gwalling wil graduatly subgide ag the fiuds are sbeorbed inko tha body.

CHECH OUT OUR WEBSITE, weww.dakotahilisvetssinary.com
Find Infarmation on your pets’ hesh, netritien, behaviar, bresd. You can also (ke Dakota Hills Velstinary Glinie on Fasebook for
intsrestivg, fun fnots and b keen up with our news!
To contact us altar regular businoss, plosas cad [B05) 3E3-T45E.
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DAKOTA HILLS VETERINARY CLINIC

Page 2.2
T8THE HATY &4
RAFID CITY, 50 577032218
[KTE) 1427498
Client ID: EBT04
Irvgice & G325
Dabe: 2102024
KYLES WAGHER (G065} 431-33ET
2828 JOLLY LANE KYLEA WAGHER22(BGMAIL COM
RAPIDCITY, SDETT03
Invoice Total: 51,066.60
BALES TAK Bai%: §GE.14
Total: $1,132.74
invoice Salance Due: $1,132.74
Chack Check # 53E1: ($532.74)
Less Payment: ($532.74)
Invoice Balence Due; $600,00
Balanca Dua: §0.00

CHECH QUT OUR WEBSITE: www cakobahillaweianinary. com
Find Iformation on your pots’ heafth, nutrtion, behayior, breed. You can alao {Iko Dakota Hifla Votorinary Chale en Facebook Sor
insoreating, Bur fagts and o Beep up with our el
To contact us after reguiar business, plnass call {B0§) 342-T484.
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(WHEREJPON, the following proosedings were duly

had: )
THE OMIRT: Good afternoot, everyons. We're hare this
aftermmcon for a hearing on a petition -- a motion for a
protection order. The matter iz Kylea Wagner versus
Rigo Towvar, Case Numbsr S1TPO2d-321.

Counsel, would you note yvour appearances for the
record, please.
MR. NELEON: Yes, Your Honor. Gaeorge Nelson on behalf of
the Petitioner Kylea Wagner.
THE OQURT: Thank ‘ol
MR. NOCHEY: Good afternoon, ¥Your Honor. Jared Nooney on
behalf of the Respondent Rigo Tovar.
THE COURT: Good afternoot.
It appears that the parties are present and there are
a numzer of individuals in the crowd. We will address that
in just a moment.

Thizs might zeem like a fairly clear answer hsre; but
1'm going to ask, Mr. Nelson, doss the Petitioner still
want to procesd with this hearing?
MR, NELBOM: Yes, Your Honor.
THE OOURT: And, Mr. Noonsvy, on behalf of Mr. Tovar, ths
Raspondent iz able to consent or waive the hearing and
gllow a permanent protection crder to be put in place

without hawving any findings being made in case That might

C 003
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affect any other procesdings dewn the road. Is that
anything that's an option or anything that you wish to
gpeak with pour cllent abeut?

MR. NOCHEY: Mo, Your Honor. We hawve spoken about that and
the Respondent would like to procesed todsy with ths
evidantiary hearing. Thank you.

THE OQURT: Ma. Jobhnson, I forgot to tum the microphones
on. MNow they're oni MNow we gan all hear =ach cocther just a
l1ittle bettar.

Mr. Hooney, do you agree that vour client has kbeen
aarvad and, obviously, he's heres, ha's served and
everything 1s proper; we can proossed today?

MR. NOOMEY: Ye=s, Your Honor. Thers's no argument as it
concarns servico.
THE QOURT: ‘ery well.

Isa — we're going to be just addrassing what's
relevant to this petition today, but T do want to ask the
parties == I Just became aware thiz moming of an order for
mediation and custody svaluabion that was entered last
waeek. It appears that there was perhaps a hearing on this
in a different civil matter, 2018 case; and it appears that
you may have had 4 hearing in May in front of Juodge Wipf
PEfeifle on that matter and I think she just entersd an
order last week on that matter.

1s that correct from everyone's parapective?

C 004




MR, MELZOM: YYo=,

mediated.
THE OOURT: They

complete.

MR, HNELSON: Y==,

Your Horor.

Your Honor.

Ard the parties have

Ave.  Tod havae mediated se that ia

THE OOURT: Do you agres, Mr. Nooney?

MR. NOOMEY: Yes,

Mr. MNelson.

Your Horor.

Az

a falr repreasentation by ——

we gre == I'm scorry. 1 interrupted.

THE QOURT: All right. So the

findings make today

regardless of whether they afTect this other matter, I

quess, I'm golng to leave that to the two attorneys and the

two of yvou can figure out where things land at the

concluaicen of this heardng based on the findings that T

make. Ig everyone clesar that that might ke what happens

hare?
MR, HELSON: Yes,

ME. MOOHMEY: ‘=35,

Your Horor.

Tour Horesr.

THE COURT: All right. HMr. Nel

anything lengthy.

headad b

4y = 8

1]

for a brief openin

o statement.

T would Just

gon, 1'm geing to ask just
It doesn't have to be

liks to kow whers we're

C 005
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Iz thers anything elsse 1 nesd to address first?
THE CLERK: (Shakes head.)
THE OMIRT: Okay. Mr. Nelson, 1f you wouldn't mind, just
tell ma where we're headed today, will you pleass.
MR, NELSON: Ye==, Your Honor.

Tour Homor; I intend to present witnesses.

THE OQURT: (Could you get that microphone just a little
cloger te your mouth, please.

ME. NEL3OMW: Sure.

THE OJURT: Ycou may ramain seated too.

MR. NELSON: 1 intend to present witnessses, my clisnt and
her parents, to provide the Court with background
information in regards to the partiss. My client
petitioned the Court for a protective order dua to the
threatening behavior of Me. Towar, who 1s the father of the
parties' two minor children. And the behavior has extended
over not only to my client, but, also, there's behavier
that T think my client ha= found threatening, harmful to
the children, and that's why they're also interssted
parties or she's hers on their behalf.

e believe that the preponderance of the evidence by
my clisnt will establish to the Court that this kshavior,
this threatening behavior, threatening towards my client,
that inwvolses physical conduct or contact would mest the

migter Cest Ifor this Court fteo Izsue a protective order,
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THE CQOURT: Thank you,

M. Nooneys
MR. NOCHEY: Thank you; Your Hobor.

Your Honor, by no way am I trying to undsrplay a
protection ordsr matter because there ars ciroumstances and
facts that protecticon orders matters are very relevant atnd
victims need to have protecticns. But, Your Honor, the
evidence 1s goling to show that the protection order was
maeraly filed te allow M=. Wamner back in a residenca that
18 mautually owned by Ms. Wagner and Mr. Tovar as we=ll as to
allenate the children Trom my cllent.

A8 the Court previously noted, there's a civil fils,
CIVlis=faZ3, which is a patemity matter. Your Honor, that,
af course, Will spesk for Itself, bort o the Court kind of
understands, things essentially transpired and led to this
after my client filed a verified motion for change of
custody on oY about March 22nd of 2024,

Az the Scuth Dekota Supreme Court has established and
gtated in Batchelder, B-A-T-C-H-E-L[-D-E-R, 965 N.W.2d B8G,
a high eonflicst relationship between the parties dess not
amount to a Court granting a protection order matter. As
Mr. Melson has already irdicated, Your Homor, pursuant to
SDCL 25-10-5, the Court must find by a preponderance of the
evidence that domestic ahuss has taken place or essentially

that there's Imminent fear of harm.
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The Supreme Court in Trumm, T-B-U-M-M, versus Clsaver,
C=L=E=f=V=E=R, H41 M.W.2d 22 stated, A Circuit Court may
grant a domestic abige protectlon order IF It finds by a
prepopderance of the avidancs that domestic abuse has
taken placse. And that, Your Honor, is the Court ziting
SDCL 25-10=-58 and, a3 the avidencs will show, wWe do not
b=lieve that the Petitioner will establish that buardern,
Your Hongr. Thank you.

THE COURT: Will vom give ma the nams of that first
citation that yvou gave, the 965 N.W.Z2d.

MR, NOCMEY: Yes, Your Honor. It's Batohelder, B-A-T —
THE OOURT: Thank you.

MR. NOOMEY: --C-H-F~1~0=E-R, w=rsus Batcheidsrn,

2% M.W. 24 2B0.

THE QOURT: Thank you.

And Just =0 everyons 18 awars, [ have read the
Petltlion and Affidavit for a Pretectlon Crder that was
filed May 28 == I'm sorry, signed on May 24, looks like it
was filed on May 28 of this year. 1've read all the
allegaticons and the information contained in that decumsnt
az well a= the related dooumsnts in this matter.

Simply for — simply for the purposss of focusing on
where we are headed, Ia there any dispute that the parties
were in & significeant domestico relationship?

M. NELSON: Mo, Your Honor.
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THE COURT: Any dispute to that in this hearing?

MR, NOCMEY: [No, Your Homor.

THE OMIRT: Ia there any dispute as te the vearme and that
itts proper in Pennington County in Rapid City,

South Dakota?

MR. NELSON: Mo, Your Honor.

ME. NOOHEY: No dispute as concerns venue, Your Honoer.

THE OOURT: We=ll, then let's procsed. Mr. Nelson, 1
balieve the birden is on you to prove by a preponderances of
the svidence all the slsments that include whethet domestic
abilse agourred as defined in your —— under SDCL 25-10-1.

S50 1 turn to you.

MR, NMEL3ON: Yes3, Your Honor.

Ao I prated marlier, I do have a couple other
witfiesses. I'm not sure 1f Mre. Nocney has witnesses.
Perhaps they should be sequestered. 1 would move the Court
for sequestration.

THE QOURT: I will grant that ard corder that all witnesses
that are going to testify in this matter will be
sequesterad. That ls going to be applicable to both
parties, So if you've got pecople here that are going to
testify, I ask you to have them step out of the room. They
will not be allowed to testify 1f they are in hers during
the rest of the testimonv.

[Indlviduals left the oourtrhoom. )

C 009




MR. NOCHEY: Your Honor, if I may, this iz Kate Andsrson.

She's our intern o she is just; of course, chesrving toda

Jjust 2o the Court ls aware who 18 behind mea.

THE COURT: Welcoms to the Seventh Circuit, Ms. Anderson.
Just so0 the — just s¢ I'm clsar, if these individual

that stepped outside, after they're finished tastifying,

Chey may

i1}

tay in the hearing for the rest of the time.

=S
-t

They won't be allowed to testify agsin 1f they do come baco
in, kbut I just wanted to make sure I wa=s clear on that.
Mr. MNelson, plesse proceed.
MR. NELSCN: Thank wou, Your Honor.
1'd =mall EKyles Wagnser.
THE QOURT: IMs. Wagner, will yvou come up and be sworn.
EYLEA WAGNER,
zalled &5 a witness, being firest duly sworn, testified as
follows:
THE COURT: I= the green light on on that microphona?
THE WITHESS: Yes=, 1t i=.
THE OOURT: Thank wou.
MR. NELBON: May [ procead?
THE COURT: Mr. Nelson.
DIRECT EXAMIMATION
Q (BY MR. HELECH) Flease state your nama, and spell your
first amd last name.

A My name is Eylea Mariah Waoner, E-¥-1-E-A MW--G-H-E-R.

Ay
o

3

k

coo
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And wvhare do you reside?

I rezide at 24925 Orchard Lans as well as 2829 Jolly Lane
during this tims.

MR. NELSON: Your Honor, may I approach the witness?
THE OOURT: You may. And ths attorneys may approach fresly
without asking permlssion.

(BY ME. HELSCH) IMs. Wagner, I'm golng to hand to you
what 's bsen marked as Exhikit 1.

Clkay.

Do you recognize that plioturs?

Tes. This 12 my home.

And is that address 2825 Orchard Lane; Bapid City,

South Dakota?

Corract.,

Ckay. When you =say This 1s my home, who else resides
there?

Isalah and Teye Towar. And Rigo did in the past.

THE QOURT: Mr. Helscn; I hate to interrupt. I want to

rm

clarify because I know I'll forget. It says 2921 Orchard
Lane at the top of that. Ia that where the photo parhaps
i3 being taken from?

THE WITHMESS: Yes. Those ars the neighbora. The —
there's kind of =several trailers that -- wo own the road,

but the houses are kind of ==

THE OOURT: I just wanted to be clear.

c o
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THE OQOURT: Thank you. Flease proceesd.

(BY ME. METSM) And for clarification, you didn't taka

[ did mokt.

ro=

Thig is a Google Map pictura, ould you agree?

And being Google Map, you — sometimes you can't ge all

But thls — the marcon houss in Exhibit 1 is your

ME. MNELSON: 1'4d offer Exhibit 1.

THE OQOURT: »Any objection?

MR. NOOMEY: No okijection, Your Honmor.
T™E COURT: It's —— Exhikit 1 ls received.
(BY MR. HEL3CH) Iyl=a, how old are you?
Tk

And how long have you knowmn Rigo Tovar?
I met Rigo in August of 2013,

Are Yol married?

Ho.

Here you guys divorced?

Mo

cma2
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Are you separatad?
b=
Al right. So you had an Intimate relaticonship ——

T

=

1k

— gorrect?

hhen did that begin
Tt began in Ancust of 2013,
How would. you describe the nature of your relationship with
Rigo?
At firat he was & dream <ome true. It was beautiful. T
fallaved there was marrliage in the future and a beautiful
family. Onoe I got pregnant with our firsthbomm child,
Isaizh, he kecame a different perscn. Very distant. Very
impradictable. Alohe —— I was alone 311 the time with the
children. I never khwew where we stood as a family.
You've sought a8 probtective order in this=s matter, correct?
Yaz, I ddd.
And T'm going to hand to yoo what'z been marked as
Exhikbit 2.

Do you recognize Bxhihit 27
Yez, I do.

And doss Exhibit 2 reflect your petition for the protective

The statements that you made in Exhibit 2, do you reaffirm

cm3
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thoze here today undsr cath?

Yeg, I will.

ME. NELSM: Your Hooor, I'd aszk the Court to taks,
cbyionsly, dudicial motice of the petition and the exhibits
that wers originally filed with the exhibit.

THE OOURT: Any objection ta that?

ME. NOOHEY: Mo objection, Your Honor, providing theytve

already been filed, 1 think are part of the court record

b
a

I'm rmgt goeing to objact to that. Thank yod.

THE OOURT: Mr. Nelson, is this =-- this'is the =same
decument that was flled that we —— that I referred to
carlicr?

MR. MELSOM: Your Honor, it is.

THE OOURT: Except 1t doeen't have the — 1'm sorry. 1
shouldn't have interrupted. It dossn't have the text
mes=sagss and those things attached to it, buk otherwize
1itt=s the =same?

ME. NEL3ON: Correct.

THE OOURT: All right. Hearing no chjecticon, the Court
will accept Exhihit 2. It'as recelwved.

(BY MR. HELSCH) Iyl=a, did yvou describe the specific
instances that have oocurred that have prompbed you to =esk
this pretective crder?

I'wg == throughout the years, Rigo has physically threw me

up against a wall and pinned me up again=at the wall In our

co4
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laundry roon a8 well a3 a year or so later pinned me up
against cur ked to whers I could nct breathe, where 1 had
to zlide off of our bed to gain oxygen. During theseo
times, if I confronted him, it was always my fault for his
actiong that he took, which procesded me to be in fsar of
the unpredictable beliavior that occurred throughout the
many years.

Going to the most recent events= was, 1t starcted off
with finding Kigo having sexual Intercourze with a female
in my houge. I tried to sesk help mutually betsesn the
both of ug to sesk counsel and try to Cigure out how To
commuril cate with each other. He was always distant and
would never conversate, which procesded to around October
Rigo started sleeping in our children's bedroom and oo ng
home drunk almost all the tims.

211 right. I'm going to interrupt you. I'm sorry. Bakt
Just for the purpose of providing the Court with some
context chronclogicglly —-

Uh—huh.

— your ralationship atarted in 20137

Yag.

And did you 1nitially cohakitate together?

Yas, wa did.

For how long?

I balisve I moved in with Rigoe around Novamber, Decembar o

b
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2013 at 4100 Augqusta Driva.

And how long was that = did that cchakbitation last?

It lasted until the hearinga of Z01E.

And that was in the civil file for the custedy

and parenting tims;, correcht?

Correct.

Thersafter was there physical separation?

Tes. We separated at that peint. I moved hack homs with
my parents for a while. Thay were in an apartment =ao I
ended up reziding at my grandparents! hous=.

Did thers comae a time where you and Rigo reconciled and
then started cchabiting again?

ot Tect,

Mhen did that start?

It started Memorial Day of 2Z012.

Why did you?

Tt was my holiday with the children. Elge reached out to
me to ask 1f I was at work and; 1f I was, if he could sss
the children. 1 was net at work that day se I proceeded to
tell him that the childret: and I were on our way out the
door to have lunch and we wers going to the Alr Force Base
to go gee the airplane museum and [ invited him along.
And then you recohnhectad than?

Gorrect,

And you decided te Iive together again?
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We did towards the end of that year,

All right: And how long did that last?

Untll February of Z024.

So from 20 -- or, what, January of 2020 to February of
2024, can we talk about any instances that you fesl wers
abusive and that, I think, you previously referenced. If
vou oculd pat those into oconkext &= to when they may have
Erurred.

The first incident that I was apeaking about happenad
within the first sear of Rige and I cocinciding together.
We had & arqument. 1 do not rememosr what tThe argument
was about, ut he waz angry and pushed ma up against our
room [sig] in cur laundry room and pinned me back with his
Toreart agalnet my nack.

Okay. When was tha next incident?

The next incident wa= about & year latesr, roughly 32 year.
What do you recall about that?

I epecall it was somebime during CCVID time period, where
ha — it was anocther argumenkt we were having, whers he
pinned me up against the bad, was on top of me, where T
could not breathe or move to whers I started turmel viesicn
and toying to fight for air, where I pushed myself off the
bed and which gave me an opporbunity to breathe.

Did == were sither of those incidents reported te law

antorcenent ¢
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Mz, they were not. They were just discussed with my
PaceEnkts.
Dkay. Wasz there another lnoident affer the Seoohd one?
He.
Tou talksd about December 30th of 2023, What happened on
that day or night?
During the day was a New Year's Eve basketball toomament
up 1n Spearfish. BRige and 1 wers not talking for quite
aome wWhile and there was argunents where the chilldren
begged to not be in a vehicle with Rigo, so we took two
saparate vehlcles to Spearflsh for & basketCball tournament.
Cm the way homs the children in the parking lot refused to
get inte hiz vehicle so one got in my dad's and ons got in
With ma. Wa went to Taoo John'z that night and came home.
Phen we cams home, we came in bto Rigo sitting in his
chair in the living room drinking Firsball shooters and
besr. T tried to just lgnore the fact of what he was
deing. We weren't spesking to each other. The children
wanted to watch & movie that night so we wers going to
watch a movie, but Rige was angry becsuse there was a fight
that was going to happen, & WRE fight, or bexing, I'm not
gure, but he wanted the TV. This started an argument so
Rige proceeded to go back to the kack room, which is whaors
cur gum sate is. I heard the tones of the bheeping to

unloclk the safa go T walked bhack there to fees what was
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going on and I witnessed Bige putting a —— ¢perndng a kbox of
a sight laser to be mounted onto an AR=-15.

When T asked him wihat he was doing, I told him that
this was unnecessary, because he was angry and drinking
alcohel, that I told him that it was scaring me and 1 would
like him to put it away, and he turned back around and told
me it was none of my business and I needed to leave the
igleiy
All right. I'm just going to interrupt you thara and hand
to you what's besn marked &3 Exhibit B. [o you recognice
Exhlleit 87
Tez, 1 dz.

How oz vou recognize that?

Thiz 1= the qun safe that was in my homnes.

Ckay. And whers 15 1t located in the house?

It iz in the back east corner of the house inside Lhe
I oo,

Tou stated when yoo hesrd the besping soumd, is that the

~eeping sound smitbted from the kevboard on the safs?

And 1n Exhibit =

MR. MELOCH: WMW=ll, I'd offer Exhibat B,
THE QOURT: Any ckjection?

MR. MOCHEY: Mo objection; Your Honor.

THE OOURT: Exhiblt 2 iz recaived.

cme
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(BY MR, MELSCM) In Exhikit B there appear to be gun casaes
to the right of the safs; is that acourate?

Corract.

What are those gun cases for?

Cne of them 12 for & shotgun, 1 believe. Ths smaller
shorter one is the rifle. &And there's ancther one that yon
carnot 2ee thers.,

When you say "rifle," are you talking about the AR-157
Carract.

And I'm going te hand to you Exhibit 7. Do you recognice

Lo ]

Exhilbit
Tez, 1 dz.
And howr do you recognize thakb?

Thig 1

[}

the rifle that I witnessed Rigo putting the mount
cnto.

211 right. This — w=ll, this appears to b= a manual.

It 13 a manual.

Ia it the manusl for the piflse?

S0 the — yes, the manual. Yes. TYes. It's the paper that
was inside the qun — the case.

Ckay. Do you have acocess to the gun safe?

Mo longer I do not. 1 do nobt no longer, sorry.

D you know where the AR-15 is?

I do not. I suspect that it 18 inside that safe. I'm not

100 paercent sura.
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Q A1l right. Bot Exhibit 7, does that depict 3 gun that you

believe 15 very similar to what 1= exactly owned by Rigo,
the BRE-157

Correct.

MR, NELSON: ['d offsr Exhibit 7.

THE COURT: Any objection?

ME. NOOHEY: Mo okbdjection, Your Honor. Just, I guesss,
based on the context that i1t, 1n fachk, 1s net the rifle,;
but that it ia an ownerts manual identi Sying miltipla
Danisl Defenss AR=-153.

THE COURT: Mr. Nelson, I have thila?

ME. HNEL3OHN: Ye=.

THE QOURT: I couldn't == g0 we're clear, it'e just -— it's
ot v ooloer. I gaw that there the actual exbibitc s in
color. It was Just a manual. It's not a photograph of &
firearm; is that correct?

MR. NELSON: That's correct,

THE QOURT: Ckay. Exhibit 7 iz received.

(BY MR. NELSCH) A1l right. e were talking about the
incident on December 30th of 2023 and how did that evening
end? I[f you could describe to the Court.

After Rigo made his comment, I shut the door. 1 went and
grablbed the childran, was trying net to scare them of the
glituaticon. We went to my bedrocom and locksd the dgor: I

turned the TV on and turned on a movie, and I went into my
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bathroom to oall my dad. [ procesded to tall my dad that I
was zcared and not just for myself, but I was also scared
that Rige may have hurt himself or may well hurt himself
with the anger that ke has had for the past fow months. My
dad wantsed me to pack my bags and lesave the houss
Immediately. I refused to do so becaus=se I did not want to
gcare the children and slert them of what was hapeening.
And @ my dad procesded to come to the house.

Inrirng this phone dgall, the doorkbell Ring camera
alerted me that Rigo was leaving the property so 1 told moy
dad that he was drimk and should net be deiving, and I was
goared for his personal well-being. My dad did want to
call the pfficers, but I ezplained te him that I wanted him
Lo come over to us firat and assesg the situation of just
gcared and reslly not knowing what to do, mors or lass,
because I was scared to alert the children.

All right. Back up a I1ittle bit in regards to the comments
made by Mr. Tovar that scared you. Can you be specific?
fhat do you recall?

Mhen I proceeded to ask him what he was doing, he told me
that it was none of my business, that I nesded to leave ths
T

And he was in the gun =safe roow?

Ya=, he was.

Did e have In his hand any of Tthe wsapona?

coz22
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Ha had the rifle in his hands procesding to mount a3 laser

cnto 1t.

Did he say what he wWas golng te do with the weapan?

Mo, he did not.

When you described him as having had sleocholic heveragss,

hiow did yon kricw that?

When I came homs, I sesn three doubkle shobts of Fireball in
the cuphclder of the chair as well as an open besr.

Up to that point, had yoa witnessed him drink aloohol

AR

cire?

Iy

;v

Te

m

Howr frequently?

MR. NOOMEY: Chjection; ilrrelevant, Your Honor. IE has oo
bearing to the patiticn that is sought.

THE COURT: I'll overtules 1t for now.

(BY MR. HELSCHW) The question —

Do I answer?

5o abead 8nd answer.

In this time pericod from October to Decenber, it was almost
a nightly thing.

And his behavior would change after drinking?

Correch.

D you think he was intozxicated that night?

Yez, I do:

And was tThere ammurdition I the housel?

c 023
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What other weapons were in the house at the time?

I'm unawarse of the new wespons. During this time period,

Rigo was purchasing new weapons conslisztently behind my

back. They wars secret.
Are you awvare of any other weapona te thiz date?

I am not aware of No neW WEApOnS, Ho.

You stated that he at times has a concealed weapon?

Yez., He carries a concealed weapon in hilis front

MR. NOCNEY: Cbjection, Your Honorp irrelavance,
lawfully contains =-

THE COURT: Sustainesd.

MR. NOOHEY: Chay.

Dz I answer?

(BY MB. NELASCH) orrect.

Let me ask a questicn first,
Cleay.

All right. So you saw Rlgo in the oun safe room.

right side

My cliant

You laft
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that room and you went into the bedroom with the childrearn.
T did, w=8.

And you called your father, ocorrect?

Corract.

I belisve wyou stated that Rige left the premises?

Tes., Adccording to the — I witnas=ed him leave with the
doorkell camers.

And whers did you go — where did you ses him go?

I just seen him get into his truck and drive dowm the
driveway.

And s¢ In Exhibit 1, 1t shows the exterlor of yeur
regidence and thers appears to be a car near the front
door. I8 that where you or Rigo would typically park?
Tas. Where his —— on the right-hand side of the ploture,
you can see the front end of his truck right thera. That's
whers Rigo parks his truck. He got into his track there
and drove down the drlveway.

Okay. There appears te be a wehicle with a white front
end. [s8 that the touck?

Corract.

Did you see him again that swvening?

Mo, I did not.

How long did yeu and the kids stay in your rocm?

For the rest of the night.

To your knowleddgs, he never cams baci?
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He came back to the property and stayed in his truck with
my dad. He == him and my dad talked that night. I'm not
gure 1f 1t was in the driveway or where they mat, but my
dad procesded to tell me that everything was ckay and that
I needad to go to slesp with the children. I went to
salegp; I did net sese him again. I Just know he was thers
in the driveway in his truck.
And to make sure I don't misstate your testimony, but did
you Indicata that HKigo had axpressed himself in a mannar
that you thought he was thinking askcut haming himself?
T did.
MR. NOCHEY: Chbjection; oslls for speculation.
THE OOURT: It does,. That's sustained.

Tou may rephrase,
(BY MR. HEL3CH) I bLelicve you had prior testimomy in
regards to what you thought shout Rigoe's intent about the
guns atd himself, correct?
Corract.
fhat did he — has he sver =xpressed to you in the past an
idesa of harming himsa]lf?
He has not to me gpecifically: to my mother that informed
me that he's expresssed sulicidal thoughts.
ME. NOCMEY: ChjectCion; hesarsay.
THE COURT: Owverruled.

(BY M. MELSCM) When did — =o you didn't ses Rige until

C 026
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the next morning?

T did nets I seen him the 3rd. It was a day or twe later
that T asen him physically.

Do you know where he went?

I do not.

Was there an inclident on January 8, 2024%

T,

What happened on that day?

January &th, Tth, and B8th; PFPriday, that Friday evening,
Rigo cames home late at night drinking. He just went
gtralght To the children's room, looked himself up there.
I did not see him for the antirs weaskend.

Menday I was at work and a co-worker contacted me and
asked me whaere The whareaboute of Rige was. 1 proceeded to
tell him that I was on my way home bBo go check on the
puppies, The — we had nine puppies at the house. 1 was
on my way there. T went upstalrs to the bedroom to find
Rigo slesping with somewhere around 10 to 15 cpen beer
bottles and a bottle of insomnia sleep pills that were
openad and empty.

Did the twe of you == wers you working together at the
Lims?

Wa both work for my father's company, G&J Asphalt Company.
Wz work in two different departments, but my departmoent

oodncidas with all departments in the businags., 2o 1 don't

c o2y
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physically work on his crew, but I dé have to consistently

ghow up there almost on a dally metter.

r+

Al right. So whan you saw him on this date — this again
was Jarmary 8th; is that correct? Or earliar?

That Monday. If Januwary 8th iz a Mondsy.

All right. He was incapacitated?

ME. NOOHEY: Chijection; irrelsvancs, Your Honor,

THE COURT: Crverruled.

Ha was sleeping.

(BY ME. HELSCH) Ckay. Ddid vou waks him up?

I did. It teok me maltiple times Lo wake him up.

khat happenad?

He was angry. He was mad.

Bhout what?

That I was in his bosines=s. That I was in there. I neoeded
to stay avway from him.

Sc he didn't 1ike ywou in the room?

He did not.

Waz he suppossd to work that day?

Ha was.

And were others concerned about him?

Tes.

What time of the day was this when you saw him in the room?
It was about lunchtime.

And did you leave the room?
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1 did.

What happened nesxt?

T called my co—worker that was walting for him atd told him
that Rigo was hera and that he would not ke at work today.
And then I contacted his sister Vansssa for help.

Wy

Bacause she was oy mutusl person between him and his
parents during the matter of January as well the

January 30th —— or the Deacember 30th Incident. She was
aware of all these incidents and she vas that perscn that I
reached to To ssek out Tor halp.

Did sha try to azaist?

She did. &he contacted her parents to .come get Rigeo from
the house.

And did you witness that?

I did.

About what time of the day was that?

They came to my house approximately 4:00=ish. And Vanessa
was not with himp it was just his mom and dad.

Bafore I forget, whehn you say my houss, wWho owWng the house?
Rigo dnd T do together.

Who is in the house at this time?

Just myself and Rigo and his parents.

Dkay. I'm scrry about that guesticn. I'm trying to put it

into coantext.
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Are you and the children residing in that house at

this time?

All right. 8o his parents came to assist?

Is that a syea?

Yes, Sorry.

Any other contaost with him that day?
That evening he cams home more angry.

How digd he display that?

He; baslically, questlioned ma on why did T contact his
parenta and he was angry that I reached out for help and
that it was nobody else's business but mins and his.

And when he d4id that, 4did he raisze hils volos?

Yes=.

I8 that how he commmicates with yoa?

Tes. I[t's hot screaming; 1t's just with a very strong
stratghtforward tone.

All right. So did you make it throough the night then with
him?

I did.

And yoll guve were 1n sepdarate rooms. Tou slept in a
differant bed than you —

I dids The children at this time wms at my parentse' house

240 1t was just myself, and Rigo was in the kids' badroom
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and I was in our bedroom.

Fhen you sald he logked himgelf in the room for three
ohsacutlve daye, =0 was that the &th, 7th, and 8th of

canuary’T

Tas. It started that Friday svening, which I belisve is

the 5th. And then Saturday, Sunday, Monday. When his

parents got him Monday, he also staved there Tuesday, but

procesded. o go to work Tuesday, I believe, but I'm not

SUre.

Dlkay. 8o after the #th, when was the next time you saw

hilm?

I =eann him that Wednesday. I sean him throughout the

night =— the wesk, but it was always at night. It was

never raslly — there wag no conversation betwean the TwWo

of us; it was he would come home, Qo stralght to hils room,

usually carrying a ocase of beer or he would =it in the

truck and drink a bear, During this time T just did my own

thing, trying to take care of the puppies with the children

at my parenta' hoise.

HWas there an incldeant that ocourred on January 14, Z0247

Yag.

What do you remember about that?

I was at home with the children. It was & Wedneaday before

bazketball prachice. I asked Rigo if he was going to make

it home on time to 9o Lo practice. He came in —— he pullsd
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into the driveway and we — the kids and I were putting our
shoez on and & red laser came from his truck through the
front deor onte my son's chast, Teyos's chest first. T
grablbed Teyo and movad him to the wall. T got closer to
the door and window to try to make eyve contact with Higo
and assess the situation. I was frozen and scared. 1
didn't kneow what to do, other than I zeen in the rsflection
af the window whers the laser was on my chest and slowly
moved toe my forehead, and I just atood there in fear of not
knowing what to do.

Agaln, leoking at Exhibit 1, higz vehlele would bae parked
near the fromt door?

Yes. The gray wehicle that's in the driveway. He was in
the driveway at a 45-deqgres angle facing our front door.

If you're locking at my front door, the laser cams through
that right-hand window of the front door, the rectangle
wWlncdow.

So this == you were on the first flocor then?

Correck,

When this ocourred what did you do?

I moved the kids, as I stated; and was scared. I guesza I'm
not sure what slse you're asking me.

Okay. Ddd Rige come into the house?

He did not come into the housse. We proceeded to walk out

of the housa and Rigo made 1t ag 1T it waz & joke and 1 was
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yerreacting.

i)

S0 he was == he remained in his vehicle?

Tez. He remalned inoide of his vehidlse.

You got out of the house to go to the garage?

He — we got out to go to ths vehicle to go to practice
with the children.

Wherse == whers was your vehicle parked at?

My wehicle was, [ believe; over on the west end of the
honsa, which 18 the right side of the pioture. During this
time pericd = I don't even know if I had my vehicle that
day. [ left my vehicle at work a lot and had my Dad drive
ma homs during thess time pariocds.

All right. %o you @rnd the children left the house, though,
ror the purpoese of going To an activity?

Te=z. We want to a basketball practics.

Dkay. What time of the day was this?

G:30 at night.

How did you get to the basketball practice?

Rigo.

All right. Bo he was there, you approached him after the
laser, and you got inte the wehicle with him?

1 did oot Jjust my children did.

Where did you go?

I stayed at home and called my dad.

All right. ©Othesr than sayving he was just Jjeking, did he
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=zay ahything else that tried te give you some assurancs
that he was going to harm anybody?

MNae. He just made me — Juet belittled myself arg made me
feel like that T was overrsacting.

All right. Iet's talk skbout the incident of Febmaary 9
2024. Tell the Court what happened on that day.

The == I would like to start with the night befors, which
18 Febraary 8th. After the gun laser incident, the
children resided with my parents mntil this time. We would
gpend the day with my parents; we would sat with my parents
a9 wa had no food at our home, and I was strugaling trvling
to take cara of nina pupples and two children on my oW a3
well as our house.

Muring this time perioed, Blgo would not allow the dogs
to be in the gatraga so I was taking care of nine puppias
and two doge Inside of our bathroom. So the house was
becoming a non-healthy area for the c¢hildren to ba. The
kids were sick at this time.as well =s¢ the kids wers with
my parsnkbs.

I went homa the night of February Bth, as I did every
night, to care for the puppies and laft the children with
my parents. That right — February 9th, that Saturday, a
gentleman was driving from Montana te purchase one of the
pupples so I went home sarly that night to give all the

puppies a kath and I — 1t was wintear and celd 2o I'd have
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to bathe tham, blow-dry theam, towsl them. I would wash the

—

bathroom, make sure everything was cl=an. went to bed
gometims around 10:00 ofclock that night. I woke up
scmetime around in beatween midnight and 1:00 o'clock to
b=ing notified by the doorkell camera that Rigo was homs.
ke did not speak to each other or see each cother, as I was
1N Oy Ioxoml.

That morming at 6©:00 a.m. when I woke up to go about
my day, the first thing I do in the morning 12 to get thea
puppies, olean them, olsan their area, taks them outside.

I walked 1n to a puppy bleeding all over the bathrodm.

And did you try to-ask — did you ask Eigo what happenad?
Mot at first., At firat I grakbed the puppy and I just tock
him straight for medical attention. 1 did contact Rigo,
crying. I was upset. T asked him what happened; 1f he was
around the puppies that night. I was scared, 1 didn't
know what happened. PRigo Just sald he never even was thers
ot areund the puppies at all. I asked him if he hurt one
of the puppiesa. 1 — my gut fesling was that he did
sanething to them.

You didn't see anything, other than the blood on the floor?
Correct.

And was it a mess?

It was a mess.

You —— the twe of You, wars you ralsing pupples for sale?
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Mot the two of us, just myself. Rigo denisd having
animals. He wasz upset that T had a puppy. He would deny
thelr aare, Tood, anything.

So he wouldn't assist in your effort?

Corrects: 1 was having — my dad and I wers working
together as a team. Every —— every theee hours somebody
had to azsist the dogs, and we were also trying to work at
thiz time. So my dad and [ were albtemabting caring for the
housa, The pupples, the children, and myselr.

I1'm geing to hand vou Exhibit 3, which has been marked as
Fahlkit 3. Do you recognize that exhiblc?

Tez, 1 dz.

How o you recognize 1t?

Thiz 12 the medical blll For the puppy.

All right. And so it corrolorates the incident as far as
the puppy B=ing injured?

Correct. There was ho physical broken banes or anything seo
say. The wvet wanted te do all testings for infections;
tests for anything, which she did, and sverything came back
nedqative. Thers was no — Che dogs were never fed nothing
toxic., We did a toxic lab test as well as checking for
parvo, as she was concerned because one of the symptome i=s
bleeding. The -— all tests — all the puppies were testad
and nct one of them tested positive for any of these

thingg.
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Were there internal injuries for this one particular puppy?
It was Just a swollen abdominal stomach.

Which led to the dog blesding? Vomdtirg?

The dog was vomditing, and blesding from the front end and
the back.

Had that puppy had any other prior axperience of problems
with -—-—

M.

— worm tairg?

Mo .

AL thias tima the pupples werae asvan weeks old. They
were all healthy. Everything was good with the pupples
tmtil this night == this morming, I should say.

Did you continue to reside with Rige at the residenoe?

I did not.

When did you move oak?

T moved cut lmmedlately when — the morning of

February 9th: I went homey: T tried to clesan up the mess; I
grabbed just a few clothes and 1 moved to my parenta' house
in fear.

HWhy? Why werse you in fear?

1 waa scared because of the last several ye=are of the
repeated unpredictable behaviors of Rigo, that I felt liks
this was getting mors sSerious as time wenkt on.

S fromn Pebruary 9th untll when had you been out of the
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residence?

Until the pretection order.

Which yeu applled for on May 24th of this year?
Correct.

And it was issusd May 2Bth?

Correct.

And after it wss issued, did ywou go back to the residence?
The children and I went back te the house Immediabely to
find that the house was in major distress. It was filthy.
It was dirty. There was a lcoct of health comoems that T
had that the children and [ could not slesp Chere.

Iuring this tims, the flrst Chree days, my dad and
myeelf and my mom went thers. We tried to clean. We troisd
Lo get grocaries. During this time pariod the carpet
smelled 1ike Urine and it was a really awful, disgusting
smell that we had to tear out the carpet in the house. The
third day then Blgo put a pinlock on the thermostat, where
we no longer had sir conditioning or heating.
=t m= back you up & little bik. After the protective
order was served upot Rigo and the housa was left vacant,
did you == and you inapected the homes, did you immediately
move back into the house?

I did neot move immediately kack inte the house, no. TFor
the best interests of the children, w= have went there

avery 2ingla day and we are clesaning the house., We are
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taking care of the houss, It is not a health matter —-
it's not a healthy area for the children to be 1nd He
wollld hawve moved back in within that first faw daya, but
therae's no air conditioning and heating.

Tou heard the gpening statement from Me. Nocney that this
motive — that the motive that you have for this protectiva
crder 18 to regain contrdl of this house.

Uh—huh.

Ia that accurate?

i fu

Why lsn't 17

It's my homa. I'm not teying to control anybody. I
balieve the home iz where the children and I should be.
All right. The protective order 1g related to threatening
behavior from ancther person to you. Were you exXperlencing
that threatsning behavior?

Tas=.

Regaining control of the house was for the purpase of
making sure the residence was protected, which both of you
ocwny im that fair?

It was for the children and I to go home. It was go we
could go home and have our — our nomal lives back. It
was — 1Tz hard living with twe children and not having a
home. I mean, their clothes are there; their kbeds are

there; their toyes are thera. Thelr Christmas pressnts are
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gt£ill unopened sitting on our table. It was to rogain &
life; a healthy lifestyle for our children.

Eut youl didn't make up anything in ths protestive crpder for
the purposes of just getting the homs back, did you?

Mz,

Tour concern regarding Mr. Tovar's behavier is related to
the safety of wou and your children?

¥

151]

Bor

After May 28th did you have any other contact with Rigod
What was that date? I'm sorry.

After May 28th of this year, have you had any other oontact
cutside of the courtroom with Rigo®?

MNo.

Prior te the protective arder belndg issued, was thers
ancther incident that ocourred betwesn you and Rigo in a
park?

T

I

Describe that to the Court.

It was the very day before court. It was the last day of
schonl, Wedneaday. Every year I take our children. It is
& bike ride where you meet the school and the kids at the
park down the strest. We m=t the kids thers. Both the
kids ware different and angry. Isaiah procseded that he
would ot go on the bike ride with his father so we stayed

back at the park. Teye took off with his friends, and
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Tsaish and I stayed back. My dad diove us thers in fear
that Rigoowas goling to be there. I was alwaye scarsd to ke
alona or 1n presence of Klgo @o my dad waz always the ons
that drewve us and was thera for my safety, my —- to maks ms
teml liks | was going to be =afe.

My dad dropped us off and had to rnn back home becausa
Tsaiah was upset that he was net in hisz schoeol uniform. On
the last day of =chool, I do not put. my kids in =school
miforms. It's a free day to wear clothes, in appropriate
gchool manner clothes, 3o that's what the children wers in.
He was upset of thls fact so my dad ran home Co go give him
a schoocl uniform and come back. We were alcne. Rigo was
already gone. Isaish and I lsft the parking lot and went
and sat inslde The park ares where the glides and
evarything wars at.

Which park i=s this?

I doni't remember the name of the park. It 15 — 1t's about
cne mile south of Bt Elizabeth Seton. I den't remembsr
what the park is called.

All right. Rigo knew you were thars, though?

Yag.

How did he know that?

Bacause he had the kids that night. He showed up there
with the children and their kikes. I had their helmets as

I had te go purchase helmsta for the Kids as they could not
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ride the =scheol bike ride without the appropriatse gear. So
we met. And I do this svery year with the children; Eigo
has never done this with tha shildren. So it was something
that T was consistently trying to stay with.

S0 you'rs there in the park with thes two children and did
you sea Rigo?

Yes, I did.

What — where waz he at and what was he doing?

Rigo was angry over plotures. We wares not speaking to aach
cther, but he just had this very stem, angry, trying to —
I felt belittled. T wasn't sure how Lo assess the
gituation because ha was dccusing me of stealing picturas.
They were basketball pictures that were dropped off st the
gchonl that Monday., I did not go get my children Trom
gchool that day, my parents did. And they did not pick up
the =chool pictures so I did not have them. But h= was
accusing me of stealing something that T was — that T did
not have. I told him repesatedly through text messages that
1 did not have the picturss; 1 was not the one that went
and picked up the kids that night. I told him that I would
talk to my parents about 1t just to make sure that my
parenta didn't accidentally grab all =of the picturss. They
did het. We did not have my coples of the pictures aithsr.
So that Wednesdsy morning when I ssen him, he was angry.

Ha was mac.
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Did he exprass that to you?
He expressed it to the children. He was expressing anger
with Izalah beling upeet cvar slothes and trying to use

Isaiah as a tool to make ma fesl belittled as a wo= == as

In Tl

mother.

Did he approach yout

H= did not. He kept trying te take my kids. I should
rephrase that. Inside the parking lot with the children,
ha did ret. After the ko ride was over; Isaiah and 1
were gtill in the park, which this made Isaiah 20 mimites
late to - gchoel because he did not ride the bhike ride as
wall I didn't have & wehiocla. To Bigo got into his truck.
When he came == when Figo came back, he load=d up the
bBloyiclesy ha got in his Truck. He started driving away
from the park. At this time he stopped really fast; he got
out of his touck and started approaching me and Isaiah in
the parking —— otf in the park itself, not in the parking
lot.

Howr did that make you feel?

I was scared. He was coming at me with a very aggressive;
fast walk trving to demand our son to leave me.

What did — what conversation did you have with him?

T didn't have any conversation. All T did was axpress,
FPlease leave us aleonre. ot back into your truck. Leave us

atone. Youlre scaring me. He kept coming cloger so I kept
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screaming louder.

And heow did he react?

How did T reast?

Ho. How did he react?

He — at thi=z time a3 he got closer, I got my o=ll phons on
to record what was happening. The second he reallzed T had
a recording on this, he changed into a smile, ared he
procesded. o 21t down right next to Isaiah and tried to
make it go on — your mother Is jost overrgacting and this
15 unnecessary that she's doing this, and just tokally
changed his kehavior 100 perosnt,

Did you fesal that wou could trust Rigo?

Mo

Did you seek the proteative order after this instanoe?

Yes; I did.

And you briefly described some of the other incidents thsat
cocurred during your relatlenshlp, Weres there any other in
your relation= == any other instances ciring your
relaticonship that were physical?

Theres was a time about two weeks after Isaiah was brought

homs. I=zaiah waz born premature at 30 weeks with an

smergency C—section., I bBrought him home on Valenbine's Day
that year, a 3—pound premature baky. Rige was out with his
friends. He wes angry at the fact that I was trying to put

all my attention Towards Isaiah and my health., My health
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during this time was — detericrated from my pragnancy
being very diffioult. He was angry at that fact and he
balieved that T was belng conteolling to him, trying to get
him to stay with me as & family to help take care of the
kids zo he left with his friends. He came home drunk,
angry,; whers we got into an acgqument, and he beaat our
be=drocm door down to where it was just a bBig huoge hele that
you could just walk through 1t. This caussd me to go inte
the kbathroom and ocall my parents.

And when this coourred, did he injure himsslfT

He did,

How ao?

If you look at both of his amms, he has mmltiple scratch
marks aver hoth of his arme from punching the door.

Ara thay ==

res.

COURT REPCRTER: T'm sorry. Me. Nelson, I didn't hear what
you satd.

MR. NELSON: Sorrcy.

(BY MR. NELSCM) Are they still visible today?

Ya=z, they ars.

I'm goeing to hand to you whakbt's besn marked as Exhibit 4.
D you recognize Exhibit 47

Yez, I do:

And how do you recodmize that?
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Thiz iz a head injury report mads by the school nurse at
5t Elizabeth Seton.

And wihiat date was that?

April 30th.

Do wyou know what happensd to Izaizah?

Thera was an incident on the playground. Ne adults
witnessed what happensed. The school supsrvisor that was
cut on the park found Isaiah laying on the ground, saying
that he wazs dizzy and that hkis head hurt. The ohildren
arcund said that another boy that wes bullving Isaish --
this boy has bullisd him Lor the past Leaw menths —— chucked
a base— —— or chucked a kbasketball at his head and hit him
pretty hard that made him lay on the floor. And the adult
that was out there just found Izatah laying on the grout.
And you were contacted?

Yes, I was.

By the school nursa?d

Tas.

Did you go to the scheoel?

I did. I went and picked up Isaiah. She did a full
azsesament of Isaish. 5She told me to take him homs, lay
him in ked, do not let him fall asleep, but to get rest and
drink water, and watch his pupile cor chahges in his
behavicr.

About what time of the day was thila?
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Thiz was about 2:00 o'slock in the aftaerngon.

And did you do that?

T #1d.

And did you notify Mr. Tovar about the incidant?

I did.. I notified him immediately getting in the park ——
getting back into ths car at the school. He was supposed
to pick up the ¢hildren that day Sc I notified him right
away that Tews was still at school and =still needed bo be
pickad up, kbut I was takiruy I=alah home toe care for him.
Did you 2ee him later that day?

Tes,

MR. NELEON: First of all;, I would offer Exhibit 4.

THE CQOURT: Any obdection?

MR. NOCNEY: Mo objjecticon, Your Honor.

ME. NEL3N: PAnd T den't think T previously offared
Exhikit 3. I'd offer Exhikit 3.

THE COURT: Any cbijectlion to Exhibkit 37

M. NOCMEY: I guess, Your Honor, no chjection a= it
concems the fact that Ms. Wagner, of course, would have
the ability to testify as it relates to the contents of
Exhikbit 3, but if Mr. Nelsen iz going to offer it to haws
her provide additional testimony a3 it concerns any
finding, they, of couras, did not subpoena the witness or
the veterinarian so I1'd ¢hject in that regard, but I gusas

IT11 Jjust save that abjecticn. Eo noe objaction as cobhcarns
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the actusl dooument itaelf.

THE OOURT: Exhibit 3 will ke received.

(BY ME. METS(M) TLater dld Mr. Tovar show up at your
residence?

He showsd up at my parsnts' residence: 25022 Jolly Lane.

Ckay. That's where you and the children wers staying?

And he was there for what purpose?

Ha was thera teo takes Isaiah from thie house.

Did you, I guess, appreach Mr. Tovar and try to Sxplain the
sltuatlien Lo him?

I did. He showed up at the house with an offiocer. I
proceseded to tell him that it wae in the best interests of
Isalah to atay home with his mom. He only had a 3-hoor
viglt thiat day and so I asked him to go have Dad time with
Teyo and allow Isalah to stay home for care.

All right. Bo Isalah is in ked at the time?

And you sxplained to him the hesad injurcy.

Dezpite that, did he =still insist akbout having Isaiah?
Yes, he did.

And what happened?

He asked the officer te file charges against me and the

officer said that there waz no charges to b flled as —
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1 that he would make a complaint that T was net allowing him
2 to have his child. 1 proceeded to tell the ocfficer that

3 what was bothering me in this situation, that T bellevad

4 Tsaiah should stay with ma, is that Isaiah — Rige never

5 showsd concern for I=aish's heslth., He never azksd me how
& Isalaltl was, how he was doing, 1L bhe was okay, 1f he could

7 gee him., All he asked == g1l he wanted was just to take

8 Izaiah from the homs.

9 @ I711 hamd to you Exhibit 5.

10 Do vou recognize Exhibit 57

11 A T do,

12 Q@ How do wyou recogniza 1t?

13 | A This is the officer's report.

14 Q@ All right. Is this the incident report that yol testlfied
15 about?

s | A T==.

17 MR. HNELSOM: I1'd offer Exhibilt 5.

18 THE QOURT: Any ckjection?

14 MR. HOOHEY: Mo objsstion, Your Honor.

20 THE OOURT: Exhihit 5 is received.

21 Q (BY MR. HELBXH) I'm going to yvou hand to you what's besn

22 marked as Fxhibit €. FEylea, what's Exhikit 67

23 | A This i= a handoqumn with a laser attached to it.

&4 Q Iz this a picture of & similar pistol that Mr. Tovar owna?
25 A Yoz,
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Q Uhat does he do with a handgun? Why doss he nsed 3

handgun?

MR. NOCHEY: Ohjection; lrrelevance, Your Honor.

THE COURT: Overruled. I'll let it stand. I know how to
aevaluate the testimony and what weight to give it.

I'm nobt sure exactly why he needs it. My concerns with
having it is when I first met Rigo, he was not abls to buy
tireams. BEveroy time we went to go purchase something, hes
was danled. In 2018 he — during the cobrt proceeditg, he
got a conoealsd wedpons permmit randomly and it was a
conesrn of how he got that due to his past behavier and
record. Ewar since then hae's carrisd this with him and
I'm == I pan't angwer why. 1 just know that it's
tmeomforting.

I3 he still drinking, to your knowledge?

I haven't seen him in the past few month= so I'm not surs
today.

All right. But his history of drinking concerns you with
firearms?

Corract.

And you're sesking & protection ordsr, & permanent
protection ordsr, for what periced of time?

Five yaars.

Whv?

I balisve for myself, safsty, and the children,
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Q T haven't talked any great deal in regards to Rigo's
behavior around the children. What concerns you about his

behaviasr aromind the ohilldrsn?

A That ha has hit the kids. He belittles the children. Ha

makes them fesl insecurs about themselves. He uses them
as a8 tool against adults. He doesn't shoew up for thelr
well=k=ing. For exampls, Isaish -— or Teys had & surgery
done. HRigo refused to come and — ner did hs show up faor
him iIn The tws weasks of healing, the healing procass. Ha
doesn't show up for them when he's needed.

Q@ How does he punish them?

A Hs punishes them by yelling at them or putting tham in a

room. I have witnessed him hit Isaiah, And he hit them
With a balt when thay were younger. Thiz made ma very
angry, whera I told him he was no longer dallowed to use any
items on the children.

Q Do wvou believe he does that to thils day?
T do.
Why? How — or why de you believe that?
MR. NOCHEY: Objecticn; calls for speculation, Your Honor.
THE QCURT: ©5he can answsr to the extent she knows.

Cwvarnaled.

A TWhat I know abeout this is that my son has procesded to tell

the child advocacy bullding.

MR. MELSCHN: OCkay. I would affer Exhibit .
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THE COURT: Any objection?
MR, MOCMEY: No obgection, Your Honor.
THE OOUET: Six iz recelwved.
(BY MR. NELSCH) And in rogards to the protecticon crder,
what locstion do you want it te apply te?
My residences, the 2925 Orchard Lane. I seak a protedtive
place to go to at 2929 Jolly lane as well as my three
workplaces, which is 3232 Calamity, 3234 Thaz, and
Al9 Eixth Etreet.
ME. NELS®: All right. Your Honor, I have no further
CIeSLLIoNS.
THE COURT: Crosgs-—axaminatlion.
MR. NOOMEY: Thank you, Your Honor,

CROSS=EXAMTMATICHN
(BY MR. HOONEY) Ms. Wagner, I want to start with your
Petition and Affidavit for a Protection Order. If you
would pleasae turn to that exhibit.

(Complied. )

e
(%]

g

M=. Wagner, are you at Exhibit Number

You'd agres with me that thers iz a pending custedy matter

before this Court in S1CIVIS-623, oorrect?

=]

as, I do.

o

d you're aware of warious allegaticons that my client has
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Explain the guesticomn.

MR, MOCMEY: Your Honmory, 1f I may approach, I have

proposed exhiblt binder for the witness, the Court,

as counsel.

THE OOURT: You, too, may approach fresly.

MR. WOCHEY: Thank you, Your Honor.

(BY ME. HOONEY) Ms. Wagner, I'd ask vou to tum &
Fxhikit Mumber 102, please.

You'd agres with me that Exhibit Nanber 102 1
and acourate copy of a Verified Motion For Change
Cugtody that was flled in 31CIVIE-E23, correct?

B3 o =

And you'd agrse with me that you have seen this

4]

Varified Motion For Changs of Custaody E

e’ 5 =1 e

MR. NOOMEY: Your Honory I1'd offer Exhibit 102 int

ey ldence.
THE OOURT: Any objsction?

e §
as wall
[}
g a8 fair
of

rlor to today,

(]

MR, NELSON: I would cbhject on relevance at this point.

b
T
¥
]
=
s
-

THE OOURT: OCvertruled, Exhibit 107 i8 recsl

(BY M. HOCMEY) Msz. Wagnsr, I would dirsct your attemtion

Pt

to Paragraph 5 on Page 2 of Exhibhit 102. Yeou'd agree with

me that Paragraph 5 states, The Defendant, Rigo B.

Tovar,

fg2 of InTormation and baelief that the Flaintirf, EKyles M.
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Wagner, has dopendonoy issues related o 111icit drugs and
aloohol that have risen to a level that impacts her ability
to effastivaly parent the minor ohdldren. Corrsot?

Are you asking if T agrea?

I'm asking if that's what it states?

It states that.

You'd agree with me that when you read that paragraph, it
made youl angry, ocorrsch?

M.

How dig it maks vou ft=e=l?

It made me fesl like he was Trylng to make e out Lo be
somelbody that I'm not.

You'd agree with me that Paragraph 6 states, The Defendant,
Flgo B. Tovar, 18 of Information apnd bellelf that fack of
stability in the Plaintiff, Kylea M. Wagner's, currant
mental and smotional stabe has rissn to a level that
impaets her ability to aeffectively parent the minor
cnildren, as reflected in repeated communications from the
Plaintiff, Kyiea M. Wagner, to the Defendant, fige B.
Tovaer. These comminications include, bot are not 1imited
to & text message, where the FPlaintiff, Kylea M. Wagner,
has indicated sl f-harm, while phvsically having one of the
riner children in her care. Did I read that correctly?
You did not kbecausse 1 did not have the children in my cars.

But wou would agres with me yoeu had sent Kige a test
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gometime around March of 2024 that you were going te
gaelf=ham yourself, correct?

I did ret state that T was going to self-harm myself. T
stated that T -- that what was going on was mentally
draining and what he hgs dons, yes, atfected my life. And
I was sesking my parents. 1 would never self-harm myself
or my children.

THE OOURT: Mr. Nooney, 1f you're going te read from other
paragraphs of thi=m, I'm jJust going teo ask you to slow down
a little bit. We all tend to go pretty quickly wh=n we're
reading o jJust keep — keep the speed down just a little:
pleass.

MR. NOOMEY: 1 apologize, YTour Honor.

THE COURT: That'sz fine.

(BY MR. NOONEY) You'd agres with me, Ms. Wagner, when you
generally read the allegations in the Verified Motion for
Change of Custody that that mads you frustrated, correct?

I wizs == T was caught off quard because during this tims
period Rigo had & plans ticket to go to Florida with us.

2 Was supposed to be on that alirplane. And instesd of
Being on the alrplans to go to Florida; he decided to write
this instead of actually trying to do what was best for our
children and our family.

You'd agres with me that the best interssts of the children

ig something the Court can deal with in the ocustody mattear
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and that's net pertinent to this pending pretection ordar
matter, correcht?

MR. NELSON: Chjectisn as ta Lorm.

THE COURT: Overruled.

Can you ask me that gquestion again.

(BY MR. MOOWNEY) You'd agrese with me, Ms. Wagner, that what
12 in the kbest interssts of the children or what oo
believe bo be in the best interests of the children is for
the Court to consider in tho civil matter and ot in this
pending protection order matter, correct?

I'm sesking koth. T want the Court to see bhoth sides. 1
vant the Court to =zos what is in the best interaskts of tha
children and whe gives the best for the children., I
baliave that the Court should see everything. 1 — theare's
a lot here to tike inte matter and this shole thing is
about ths children; it's abkout Izzizh and Teyo a=s we=ll as
the safety of both of ns. T belleve Rlgo should get the
help that he nseds to b2 a good father to his children.

Do you understand that my clisnt has been and is currently
going toe counseling?

I found this out later, yves. And =0 am I.

And you understand that he went to gounseling long befors
filityy this motion for change of custedy, corract?

I did not know that, ne.

And you undarstand, theugh, that my sllient went to
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counzeling pricr to you ever filing this Petition and
Affidevit for a Protection Drder; correci?

I did ret. T waz not aware of thias., T sesked halp from
his parents. And when T sesked halp from his parents, thay
tlipped sveryvthing around and tried to separate me from my
family. If we would have been aware of this, there — I
have a text message back Erom, you know, October of last
year m2 brylng to sesek help for Rigo and myself.

Ma"am, That —--

8o, bo, I dido't.

— dossn't angwar my dquestion. I you would plaase answWer
the ocorrect guestion that's dirscted. Your counssl has the
cpportunity to redirsct. Thank you.

Wonld yvou agres with me That wou filed this petition
and affidavit, which you sigrhed on or about May Z2Znd of
20247
Did T — did T —— say that agaln, I'm sorry.

I%1]1 direct your attention back to Exhilkit 2. I'm not
trying to stump vou, Ms. Wagner., Just zo 1 can understand
the dates -—-

Uh=hukbi.

— you'd agree with me that it's dated on or about the
23nd day of May of 2024, correct?

Ye=:

And you had testified previeusly about various allsgations
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from, roughly, bten years ago where my olient allsgedly
created harm in yourself, correct?

It waan't just teh Vears ago, 1t was through —— withln ten
years. It was repestedly within ten years.

And you had a — you'd stated an allegation that my clisnt

pushad you against the wall, ocorract?

Yes, I did.

And you didn't @all law enforcement as 1t concerns the
alleged incident, correct?

1 did nct.

And yvou then alleged an incident that ooccurred, I belleve;
cn the bad where you 5114 off the kbed, correct?

Yes, I did.

And yo'd agree with me you dldn't gall law enforoement at
that alleged incidence, correct?

1 did net.

And you don't have aty evidenoe to offer hers today; othar
than your testimony &3 it concermns these alleged
incidences, ootrect?

I have psople that have sean the aftermath and the fear.
They were not there during the ocourrence, cther than the
children being too small.

But you have hething te offer as it concerns phatographs,
for example? Correch?

I do net. Hew do you take photographs of samebody choking
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W=2ll,; wou would agres with me you could have called law
enforcament as it concernad that alleged lncident, correct?
T agres I could have, but T sesked help with family mambers
az w=ll aF hiz parents.

Tou had testified as 1t concerns an alleged incident whare
my client allegedly had sexual intercourse with, I belisve,
it was your best friend, corrsct?

It was.

And, first off, I'll just represent my cli=nt takes issue
with that allegatlon, but yvou understand that even 1L that
happaried, that has nothing te do with the safety of
vourself or the children, correct?

It hag everything to do with belittling who I am. It has
everything to deo with the control of what Rigo doss in our
house.

Agalr, I'm taking issue with the allegation, but even 1f my
client did have sexuaal Intercouras with one of your best
friends, that doesn't place yvou in soms imminent fear of
harm or physiczal injury, correct?

Not phyveical .

And you'd agree with me that, as it Gonocemms that
allegaticn, that makes you angry, correct?

It doesn't make me angry; it makes me hurt.

And T umderstand it makes vou hurt, but that has nothing to
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do with your physical well-kbeing a3 it concerns any fear of
imminent harm, correct?
It has what to do with the —— what 1t dosa to your mental
wsll baing as a woman, as a mother to the children, and to
a man that you love. It has te do with —— it's not
physically harmming ma. It deesn't physically harm by
hitting me: it has everyvthing to do with what i also
important,; which iz your inside, of who you are. It
contrels your famlly relationship.

And what was more concerning to me about it is tha
Rigo used 1t as a tactlic agalnst me because I wouldn't
pleasure him. It wazs —— I wouldn't pleasure him sc he used
ancther women to come after me, It was -- 1t was a toopl.
And that iz one of the reasone Vol geslk a protection ordar
here today then, correct?
1 gque=sa in a8 way.
T weuld direct your attentleon to Page Numbar 2. T'm on
Exhibit Number 2, And If it's eazisr, M=, Wagner; I'm not
trying to stump vou, but it's also at Exhibkit 101, 1if it's
eaziaer toe flip te in the binder varsus the pages
them=elves.

Cn Page Numbber 2 of the Petition and Affidavit for a
Protecticn Order, you'd agree with me that you allege that

my cli=snt possesses guns and weapons, correct?

A Yes, he doas.
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And you then state whien asked Was a weapon used in this
inoadent, you B3y, Yes: A lassr. Correct?

In that gpecific inoident. With there baing miltiple.

And you understand that there iz no lasar on that AR-15,
COTIETE

I do net. I was watching him install it.

If I represented to ywou that that was a Red Dot, do you
understand- the difference bebtween a Red Dot and & laser?
hhat *a the differance?

I1'm asking you: Do you understand the differsnce?

I do not. T don't lnew mach about weapons. I don't kKhow
mich abkcut light lasers, red dote. If a read dot is on you,
bow would you feel?

Matfam, thisz lsn't your time Co ask me gquasticns.

I'm not asking you =—-

COURT REPORTER: Tim —-—

— I'm just saying, how doss that make somebody feel?

Tou then were asked, Has Respondent threatensd anyons with

a weapon? You checked the box Yes, corrsct?

My client never actually threatened you with 8 weapon;
correct?

I felt threatened by this laser. And I felt threatened on
January == or on December 30th by the demeanor of his body

Languiage.,
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And the demeanor of his body lanquage was gcmething you
subjectively interprated, correct?

Tez. It was a fealing. It swas his amotions.

And you nevar called law enforceament on that event sither,
did you?

I did net. T wcalled my father.

And your father's not a law enforcement officer, thoughb,
FRETeSE?

Ha is not. And he did want to call them. I did not want
to soare my children. I didn't know =-— I didn't know what
to do.

You'd agres with me on arss number of thess alleged events,
vou oould have grakbbed the children and left if you cruly
Telt Ifear; corraect?

I did. T did leava multiple times throughout the last ten
Yyears,

But as it concerns speclfleally the alleged Incldence on
January 30th, you didn't take the children and lsave and
gesk refuge then, correct?

The childran — I secked refuge for the children. I stayed
at home because I had ning pupplies alsoc to take care of.
Cn Page 2 it says, CFroviae a detailed description of other
similar Fheidahts or actions that Respondent has committed
and reascns yvou belisve 1€ will continus.

You say Flease ses dttaciked dooumants, oorract?
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And then you state, Check his rap shest. I know he has

prior simple aseaplt on 2 womsh Involwving alcokol.

Tou know that not to be trues, correct?

I dom't. I'we seen his rap sheet and the paperwork is at
my housae.

And yon're net offering that as any evidence today;
Zorrect?

I'm not. sure. It was glven —

That wasn't one of the exhikits you just —

It'e not. It's not one of the exhibite in here, but it

ig == yag; [ have —— I did print 1t. It's 520. And 1t's a
public information for 20 backs; you can purchasa 1t. T
have a copy of it.

How de you know 1t was an alleged lncldent on a famale?
Because it states that she was a female. She wasz &
bartender at the Saloon 10 and she denied him alecghol. And
he went behind the bar, took the bottle, and got inte it
with her as well as the gquard: I was not there during this
incicdenty it was just what 1 read.

And yoeu understand that that has nothing to do with your or
vour children's fear of imminent phy=ical injury or harm,

it gt = e
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It ghows that it'a rapeated. It shows that I'm nob his
first.
I direst your attantion to the Summary of Tnoldentes, which

15 included within the Petition and Affidavit for

[T}

Protection Order. You'ld agresse with me you did not typs
this Summary of Incidents, correct?

Did I type it?

You'd agres with me you did not type this, correckt?

I did. I typed it with — 1 =spoke it a=s Mr. George Malson
wrote it. But it'e my wordsy; I said it.

Tou'd agree with me there's inconsistencles within thess
alleqged summaries, correct?

1 do not.

Dkay. You'd agreas with me that you arfirmed undar oath
that these allegatlons were correct and truthful, correct?
Tes.

As 1t concerns the alleged incident with the AR-15 on or
about December 30th of 2023; you'd agree with me my client
conly has one AB-15, correcht?

Yaz. That I'm aware of.

You'd agres with me that you did nckt ges my client leave
with the AR-15 during that alleged incident, correct?

I didn't ses him loave, othsr than a vides of him, of the
back side of him. I dicn't see anything in his hands.

So it'a your testimony that my client allegedly had Téaken
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the AR-15 out of the gun safe while he was in the gun zafs
oo, ZoErech?

Tes.

But that he never actually leaft with the AR-15; correct?

I man't =ay that he didn't lsave with 1it. I — when [ went
back dosmstalirs, I was lockad ocut of the gun safe. I was
no longer able to open the gqun safe. And at thiz time T
apoke my fear te his sister.

Well, if you turn to Exhibit Mumber B, ywom'd sgree with me
that those gqun cases are quite large, ocorrsct?

Tez. There's miltiple there,

And it's fair teo say that 1f you watched a Ring wvideo of noy
client leave, you'd be abhle to see him . carrying that gun
gare, correct? Strike that. That gun casse, correct?

The case, not the gun. The gun s leng and skinmy. You
can sasily put it in front of your chest and w&lk outside
ol the house.

But yeu didn't see that happen, correct?

I Sid not.

As it eoncerns the rext incident on or sbout Jamuary Bth of
2024, you'd agree with me it states that on January B;
2024, Rigo locked Himself in a bedrocom for thres
consecutive daya. Correct?

Gorrect,

So that would mean that would be January d8th, Jarisary 9th,
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and January 10th of 2024, correct?

Moz, It was the weskend. T believe 1t was == Friday would
have baen the eth, Tth, Bth, 2th. I think the 8th iz a
Menday, the 9th iz a Tuesday. 2o it would be the Friday
through that Monday.

And 1t's your testimony that on January 8 2024; Rigo was
still loecked in the bedrdom and did not leawvs, correct?

He did lesawve with his parents after I notified them for
halp.

Did you sver call law enforcement as it concermmns your
conesrn with Rigo being allegedly locked 1n Che bedroom?

I did not. I thought that it was in our baest interasts to
call his parents first as well as his sister.

S0 you'd agrese with me pou didn't have any actusl fear of
harm with yourself or the childran, Sorract?

1 do neot agres with you.

Sc 1f you would have had fear, though, why didi't you call
law enforcemsnt?

1 malled hiz parents in fear for himself. Himsslf., I
called his parents scared for hinm.

And the fear, though, wias for Rigo's safsty, not your
gafety or the children'a safsty, correck?

Threughout the years, Rige makes me feel that he would hurt
me first and then he would let himself go.

But he didn't make any threats on or about February —
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gerry. Strike that.

January 8th, Tth, &th, or 5th; he didn't make any
threats agalnat you or the childran, correcst?
He didn't make any threats, no, except for to himsslf. But
due to the prigr incidents that ocoourrsd over time, it
makes you feal that way when =somsthing — whan another
gituation occurs like this, you put in everything that has
happen=ed up to that ingident. Up to that Inoident 1 was
already scared for my 1life. AL this point I'm =cared far
him and then mine.
Tonl'd agrese with me that you allege that my <¢lisnt yells or
yelled ower the years, corract?
Yes.
Tou'd agree with me that vyou had yelled at my allent over
the years, corract?

=5,

I
H

Tou'd agree with me that you've yelled at ths children ove
the years, correct?

t

]

=

&

it eoncerna the incident on or about Jarwary 14th of
2024, wyou never actuslly saw my clisnt hawve g firesrm as it
conoeme that alleged incidence, correck?

Cn which date was that?

January 14th of 2024.

I did net see the firsarm. 1 just seen that — 1f you =see
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Rigo's truck, it is a1l blacked out and tinted. You cannot
gee 1nside the wvehicle. The lasesr was coming through the
front window, which you cannot sea in.

And at that time you never called law enforcamant, correct?
I did nokt.

And you understand Rige or the boys have lassr polinters,
CErract?

My children do not.

You understand that there has been historically a handheld
laser pointer in the residencs, correct?

Bafore this Incldent, no. The very next day after thia
incident, after speaking to my parents and mmy

grandparents =-— I spoke to my dad about it immediately
after; with my grandma the very next morning, whilch also
everybody —— my family approached Rige about these
incidents and, magically, this laser pointer appsared in my
Eitchen that T've never seen before untill after the matter,
Tou testified egrlier that the house on any number of
cocazione i2 frequently in disserray, correct?

Right now it is, yes.

And 1it's histeorically been, correct, over the

(1]
41
=
i
1

Ma.
So it's your teatimony that the houss is always picked up
and tidy?

I™m a mom of koye. Itttz net perfect.
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You'd agres with me there'a —
b=
Tou agres therae's —

Yes. Dirty —— yes, from --‘you have dirty laundry that

ket
5]
=

have to do: There's also dishes. But that's a
respotisibllity for both parents to take care of.

You'd agrese with me there is any number of toys in the
house, correct?

Ye=z. My children have tays.

S0 i= 1t your testimony that vou know whers each and every
gne of the toys 13 1n the house?

Hot all the time, no.

You had testified that as it coneermms the inocidence ¢n or
abeut Jarmiary 14, 2024, that you felt scared, ocorreoct?

Tez.

But you'd agrss with me that you 2llowed the children to go
with my client, Rigo Tovar, cotract?

I did. T allowed the children to go because I did not know
what to do. 1 was freozen. It's hard to csll a law officer
and say somathing but not really kbow what's happening.
HWhen something iz not == when you'rs just scared and you
don't know what to do, you'rs frozen.

Ma'fam, that wasn't my question. I'm asking you answer the
question instead of asking. You continue to

provide information —
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THE QOUET: 1 don't need your oommentary, M. Nooney. Just
ask wyour guestions and 1f you have an objection, you can
object te her answar.

(BY MR. HOOMEY) A= it concerns the alleged incidence on
February 9, 2024, wyou had stated, 1 beliswvs; the night
prior — wWould that be Pebiruary 8th of 20247

Yes.

And you had testified there was nine puppliss and twe dogs

in the Housa, oorrackt?

1

Yeg

fi

And vou had testified something to the fact Chat Lhe hoase
wasn't in a good condition. It wasn't healthy for the
children, correct?

Tao.

Tou'd agres with me: Those two dogs dre your dogs,
Correct?

They are our dodgs.

Tou'd agree with me that the puppies were your puppies;
correck?

They are our female's., Ours. Female puppy. They are our
family dog.

8o it's your testimonmy that my clisnt has the right to =esk

i

cne of or both of those dogs?
Pinat <o you mean by that?

If my client inmitiated a separate acticn, he has property
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rights as it concerns one or both of those dogs, correct?
1f he wants tos I only have cne dog left and all the nins
pupples are gons.
Yoeu'd agrese with ma that vou previcusly alleged that my
client poisonsd one or multiple pupplies, eorrect?
I stated that the vet did a toxicolegy to make sore that
they were not poigoned. And, yes, I did ask Rigo in a text
meszage 1f he would bave done something to the puppies
becavuse of the actions that were ccourring. I didn't
agouse; I asked. I asked if he hurt the doga. I asked him
if he kKicked the dog becauss Chat's what I belleve
happaried.
And if vwou look at Exhibit Mumber 3, nowhere within
Exhibit 3 1z there any language ag It concerne the causg of
the issuss with the pupples, correct?
Mo. It just shows what the vet did. It shows that the dog
had te atay in thelr care for three days.
Tou'd agree with me those pupples did not or were not in =
great conditlon, correct?
They ware in a great cenditien until that night.
So¢ it'e your testimeny that the pupgpies were in a clean and
ganitary arsar?
Yaz.

Do I agree with the looation of where they were? No.

I wanted tThe pupplas te be in the garage bkecausge for the
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best interesta of my family and the puppies, it was bettar
for them to ke in the garage. Eige would net allow the
pupples to ha out there, that I put them 1n a keammsel in our
bathreom. But they were clean. Every thres hours thoso
puppies wers fed, cleansd, and taken care of by myself and
" dad.
I would direct vyour attention to Exhibit Number 111,
please.
Da I havre 1t?
It will be in the premarked binder.

And 1T wou would, please, take a moment to review
Exhikit Mumber 111.
Yes. This is the puppies using the bathroom after =-- you
can sea that I opened up the gate to let them out within
that thres hours. That this is normal for a dog's kemnel.
That you take them out svery three hours, you clean them,
you plck up thelr fecea. This would not have been the case
1f they were allowed te be in a garage, where it was
better. In the winter I would have at — 1 wotild have
taken them outaida. I do nobt agree with where they were.
This was & forced mattar.
Tou'd agres with me that the various photegraphs in
Exhilit 111 are fair and accurate photographs that depict
the area that the puppies had beerni in throughout the homs,

it gt = e
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Thiz was from the older dog that came in and there was
garbags at our front deor after begging Rige for multiple
daye to help me get our Christmas gifts. Theza are
Christmas boxes that wers at cur front door that he stated
for miltiple days that he would take out to thes dump.
Thesa were at my front door. After theee days later, the
dogs ate the boxes.
We'll go through them individually. 1 understand what
you've testified to as 1t concerns Tovar 0196.

1f you'd flip to the previous page, please, Tovar 177,
you agres wWwith me that that ls a photo of feces and urins
or othier bodily fluids from either the puppises or the dogs
inside the residence, corrsct?
Yec. Thatts ——
And that's a fair and accurate photogragh, correct?
This i= a fair and acourate that i=s responsibkle for both
parties,
Tou'd agree with me my clisnt never elected to have
puppies, corrsckt?
T didn't sither.
I'd direct your attention to Tovar 0197 and 0193,

You'd agree with me that Tovar 01597 and Towvar 0158
depict feces on tha carpet in the residehes, corract?
Wait. What =-- where are we at?

THE OOURT: Can you held on for juat a moment.
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You zaid Tovar what?
MR, MOCMEY: Your Honmory I'm referring to the Bates, ths =-——
Just 1n the kottom right. So Tovar 0197 and Tovar 0198
still within Exhilkit 111.
THE OOURT: Very well. Thank you.
Thesa —— thia 15 a picturse of me letting the dogs out and
they ate food and they picked it up. In yvour pictures, it
will show 1n 128 of my carpet cleansr being right there and
I cleaned up the matter immadiataly.
(BY ME. HOOMEY) PBut vou'd agree with me those are fair and
acourate photographs, correct?
Yaes.
And then Tovar 0199, still within Exhikbit 111, you'd agres
wWith ma this would ba a falr and acourate photograph of the
puppies food and them essantially in a makeshift kermel or
crate, oorrechy
Yes. [ put them in there bacause 1t was winter. Tt was
40 degrees below cutside. Rigo would not allow me to put
them in cur garage =0, yes, this ia the next best coption I
had for the beat interests of these pupples, trying to keep
them alive.
So vou'd agrse with me, though, the puppies wers noct in a
great —
Mz, they were in a =—-

Ma'am, if you would please let me findish.

Co74




=
-

2.4

=

SOrIY.
That they wers not in a great area or surroundings or
environnent, ocorraect?

Yes. I agree that this waz not the best for the puppias.

MR, HOOHEY:

b=

eur Honory; 1'd offer Exhikbit Number 111 inteo
ey idance.
ME. NELSON: Mo objection.
THE COURT: Exhibit 111 i= recsived.
let's take &8 — hold en Tor just a mement, Mr. Nocnay.

Dkay. Go ghead.

MR, NOOMEY: And, Your Honor, 1T we need to Cakes a break, I

i}

ursly do not mind.
THE OQOURT: I guess 1 anticipate this 1= going to go for a
little whilae yet. Why don't we take just a S-mimite reocsso
and we'll continue on with cross-examination of Ms. Wagner.
MR. NOOMEY: Thank wou, Your Honor.

(Recesa takean from 2:39 paime To Z2:45 pam.)

THE CQOURT: Mr. Noonsy, vou may conbinue.

MR. WOOHEY: Thank you, Your Honor.

B
%
_gé

. Wagner, you'd agres with me that you
previcusly testified that the puppise and the dogs were
your responsibility and your father's responsikbility,
coryect?

They were also Rigo's responsibility and he refussed tao

halp.
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You'd agree with me that you testified that esither your dad
or yourselt would take care of the puppies every three
hours;, correst?

Corract. As well az leaving work to do so.

A3 it conoems the alleged incident on May 2dnd of 2024,
you recall that testimony, correct, regarding the park?
And is that Wilderhess Park?

That sounds familiar, buty; like I said, I den't remember
the name of the park. I can just explain the location,
that it's abeout a mile and & half scuth of the schoel.

And vou had testified previously that both Isalah and Tayo
Welrs angry, ocorractd

Tayo not so mach. Isaiah was more angry than Teyo was.

But esarlier you testified that the kids ware angry,
Sorract?

Yes, I did.

I'd direct your attention te Exhikit 112, Do you recognize
Exhibit 1127 And I'll just represent to you that given

'a minor children, faces — or sther individuals that

thers
you can sea in close proximity, the faces have bean
radacted.

Uh-huh.

But you'd agree with me that you were present at the
May 22, 2024, bike rally, correct?

I was presgent but not at this spot. 1 was present at the
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parking lot, which i= about a gquarter of a mile back, which
is where it starts; and that's whers the park iz at. This
ia not the park.

Yoeu'd agres with me that you were present prior to the
actuzl hike rally;, correct?

Correct.

And you testified again that the kids were upset, correct?
Yes. That's why me and Isaiah stayed behind and Teyo left
wWith his friends.

You'd agree with me that Exhibit 112 is a failr and accurate
photograph, which deplets Teyoe on the right-hand corner of
the ghictocgraph, ocorrect?

1 would agree that Teve sesms like he's happy that he is
with hisg rriends,

MR, NOCHEY: Your Henob, I1'd offar Exhibkit Mamber 112 into
avidence.

MR. NELSON: Mo cbijection.

THE COURT: 112 is received.

(BY MR. HOONEY) And, M=. Wagner, you already answered oy
fuestion, bBut you'd agres with me that this photograph
depicts that Teyvo was rniot upesset and in fact 1= happy,
oorrechy

Af thia tims. Thia is a different time.

And you'd agree with me that it was my client, Rige Tovar,

that biked with Teyo te sohiool, correct?

car?
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I would agree that Rige followed the children to ride to
school and I did not; I stayved at the park with Isaish that
wWas Upaet.
And it's fair to say that when my client tock this
photograph when he was with Teyo, he was, in fact, happy,
correct?

If Rige wag the one that took that picture, yes.

It doesn't look like Teyo 15 =cared by any means,; correch?
Ne. It looks like he's happy with his=s frisnds.
And let's lock past the alleged incident that actually

courred at the park or on the way toogcheosl on May 22nd of
2014 —— 2024, sxouss me. You'd agrea with me that that
night both Isaiah and Teyo had a baseball practics,
corroct?
On wihiich might?
On May 22nd of Z0Z4.
On May 22nd was the tidght that thls was £1led? T would
have to go back to the calendar. There's besn lots of
practices, lots of basseball games. 1 can't testify that
there was a gams that night on this day.
And, M. Wagner, I'm not tyving to trick you. I'm just
trying to get a timeline for the Court.

Tou weould agree with me that there would have been a

bazekball practice sometime after the alleged incident on

May Z2nd of 2024 that my clisnt wodld have been present at,
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sorrect?

They're == yes. They wers in basekall; yes.: They're in
eports.

And you'd agres my client showed up to a basskall practice
after this alleged incident on May 22nd of 2024 and stood
approximately 10 fest from you, correct?

I == again, I don't know what day this is s¢ I can't agree
to anything without leogking at a calendar. 1 know that
Rigo showed up to baseball, but in the last ten years Kigo
waE not present during -— during activities until April of
thiz vaar that Rlgo started belng pressnt.

Him rict being present at things like basaball practica,
that has nothing to do with your allegaticn —

Well, I'm juat ——

- g2 1t concerns lmminent fear or ham, bodily injury,
from my client to you or the kids, correct?

Correct. T mean, he was Just astanding there at a gams.

I belisve that it'=s fesar from the actionza of what has
ocoourrad over the last ten years that the children weouldn't
even acknowledge that their dad was thers. They were
torcaed to gay "hi"™ to him and they would leawe. 8o with
what I saw from my children, they weren't conoemed that
their dad wasz there.

You had testified, I beliews, that there was an audioc

recording ar a video of the alleged incidant on May 22,
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2024, correct?

Tez, On my cell phone.

And do you have — your counssl hasn't offered that as
evidence today, correct?

I did not =ee it. It's a really leng video that you cannot
amail. It 1= on my phone, which i1s present here, 10 you'd
Iike to Hes 1It.

You had allegsd that my olisnt, quebts; I bhelieve, chargesd
you, ocorrect?

Y=z

r:]

And that he, quote, afted 1n a physical menacing manner,
corrackt?
Yes, he did.

'd agree with me yvou didn't call law enforcament as 1t
concains that alleged inecidant, correct?
I did not. I called my dad.
And yeur dad, agaln, 1a not a law enforcement officer,
corrack?

Correck,

==

And yeu'd agree wWith me if you, in fact, truly did belisve

T
ey
s

was goms imminent phyveical harm = or risk of
physlzal hamm or injury, waou, in fact, would have called
law enforcement, correct?

MR. NELSON: Objection.

THE OOURT: Sustained. [t'e argumentative,
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(BY MR. MOONEY) You then go on to state reguests
protection order, correck?

g

=38

You state that this protection order is imperative,
CoEIecE s

Hhat does that mean?

Ma'am, I'm reading your writing. If you weuld, oould wvou
please turn to Exhikit 102. I'm reading what you have
alleged mdaer cath within the petitieon.

Yez. I['m reading that I filed for a protection order.
That's — ara you geing back to this?

THE OOURT: I think you said 10Z2. Are you talking about
Exhitbit 22

THE WITHESS:

(™

[}

ali.
THE COURT: And your Exhibkit 1017%

MR, NOONEY: 7T==, Your Hooor. It was a misstatsment.

(BY MR. HOOMEY) Sorry. M=, Wagner, I'm not tiying to
confuse you. That was a misststement on my part.

So Exhibit 101. And I'm on the last page before you

Fi.

can ges it says, Eespectfully sabmitted.

Lh-huh,
You'd agres that you alledge this protection order is

imperative, correcht?

Yez, I did It on that day. The day that this —— the park
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incident ocoeourred, T went straight bte Goorge's office. Ha
wag sy and I notified him right asay of what the action
should be taken. I didn't know what to do S22 T went to
legal guidancs, to my attormey.
And, ma'am, Just =0 the record iz clear, 1 den't want te
know anything that you talked with your counsel about.

You'd agree with me generally as it concerns your and
Mr. Tovar's relationship over a ten—year period or & little
ovey ten years, corraot?

I that fair it'e been roughly ten years?
It's been roughly ten years, yeah. 1 agree Chat Chere's
bbeen ten years of —
Would you agrese that at times thers's hesn high conflict
within the relatlonship?
A lot more than what nermal should happars.
You'd agree with me that you mads an allegation about my
client punching a door, aorrect?
Corract.
And you'd agrse with me that happensd actually pricr to the
children evar baing born, correct?
MNo. My newborn son was in the houss in the bedroom during
thiz incident.
You'd agres with me that you have punched or kicksd holas
in any number of doors of the residence, correct?

I did. Just previcusly thisz year Rige pushed me on the
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floor, and npy reaction to baing pushed on the ground was to
get up and I walked upstairs to a private room and punched
Iy door.

And you put a hele in the docr, correct?

I put & dent in the deoer. There's net a hels; it's a dent.
Tou had mads an allegaticn when my client showed up with
law enforcement after the incident that occurred at school
on or abkout April 30, 2024, correct?

I Jdid what?

You'd provided an exhibit, Ezhibit 4 =

Tes,

— ragarding the head injury and you tesztified gz concarns
thats; is that ocorrect?

¥

i

=
Excose ms.

You'd agrse with me that my client showed up with law
enforcamnent to essentially have hls parenting time that yeu
had centimied to refuse him after any numbsr of occaslons;
crreck?

I'yva never refused parenting time with Rigo the last few
montha. I explainsed to Rigo that it was in the beat
interests of Isailah to atay home with his mom that has
fully cared for him for the last ten years. BRigo has naver
proceeded to take care of these children when they wers

a8ick, 111, hort. ITC was always ma,
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You'd agree, again, that that's in the bast interssts of
the children, which is in == for the Court to consider in
the austedy matter, not a protection arder matter as it
concems any alleged fear of imminent harm or phiyvsical
injury, oorrect?

I believe the Court sheuld lock at 1t a= that he didn't
care about the well being of his child.

Tou'd agres with me that my client talked te Isaiah when he
came to the house, correct?

1 invited the cfficer and Rigo intc the home after
proceseding to tell the offlcer T was concerned that Rlgo
dossn't cara about what was going on with his child. I
offered the officer to come inside te check on the well
baing of the child and with him —— he could being Rigo with
him. BRigo went upstalrs, naver asked him how he was, buat
Just proceeded to =ay that you needed to go with me.

Isalah was scared and thought the officer was golng to
arcest me 1f T didn't go with him == or 1f Isaish didn't go
with him.

And you don't know what Rigo had talked with Isaiah about,
though, correct?

I did. 1 was standing right there in the room and so was
the officer.

You don't know what Isaiash was thinking; though, correct?

I could gsee his body languans that he wazs cecoondng and
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gcared and pushing himaelf away from his dad.

Tou'd agres with me that he told Rigo andfor the officer
that he wanted to go with Rigo and that he waz faaling
ckay, correct?

I do not agres with that. I=saiah said that he would go
with them out of fear, after asking the officer 1f the
cfficer wag going to arrest me if he didn't come.

You had testified as 1t concerns socme allegations about my
client allegedly hitting Isaiash, correct?

Yes.

Yol never called law enforcaement at that alleged incldent,
corract?

Iuring these times I was not aware of = when —— lat me
restate that. Whan they were 1ittle, and 1 wWitheszed tha
cne and only time that he hit Isaiah with a belt, I did not
call law enforcement. I proceeded to tell Rigo and family
merbers this was not how we were goelng to discipline our
children.

In the future, ag time went on, I — the kide
eXxpragaed their fear toe my parenta. Thay ses that thelr
mom goes to their dad for help and they sesk help from my
dad teo. The children went te the child advocacy building
and was questiened by them, and that's whers a lot of this
gtuff cams out was with the children and the child advocaoy

bBuilding.
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And you weren't present curing any of thosse allaged
Seaversatlicns,; correct?

T waz het present doring any of thogs things.

And you had stated the kids coms to your parenta.  You
don't know what those discussions are because you weren't
presant, corrvect?

Correct.

You have alleged within — I1'm on Exhibit Mumber 101.
You've alleged that wou have called law emforoement
previcusly, correct?

Tes. [ have called law enforcement.

And within the protection order, you have asked the Court
to allow supervised visitation at United Families, correct?
1 did.

D you understand the policiss at United Families as it
concerms what they will and will nokt allow supervisesd
vigitatien for, meaning the facts surrounding it?

I do not. I'm really new to all of this whele court stuff.
I den't koow all of it, no.

I1f T represented to you that in the event there is an
gllegation of a weapon being involved with a protection
grader and United Families nobt allowing supscvised
vigitatien, do you have any reason te disagrea with that?
To disagres why they're not allowing them? I'm confussd by

Your questilon.
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It wasn't vary waell asked.

If I represented to you that United Familis=s had a
polioy in place —
Uh=huh.
— when thera's a order filed; if thers's an allsgation
regarding weapons, I represented to you based on that
allegation Youth & Family Services [=sic] will refuse
supervized visitation, do you have any reason to dissgree
Wwith that?
1 do not disagres with that. If that was the zase, 1 -— my
conesrn 1g why was this not brought forward over a month
agqo, where LT he was oconcarned on actually seeslng the kids,
there's legal counsel that he could have reached out to and
tried to actually sea the kide on a differsnt suparvisad
matter or == I'm not sure how that works, bubt i1t's quite
odd to m= that this is the first time that I'm hearing this
over a menth of him hot seeing hls children 1f he actually
really wanted to see them.

You'd agree with me, though, prior to the protecticn order

I-\|

matter, my client had unsupervised wvisitation, correct
Yag.

And you understand that given there is a court ordsr, my
client canmot =zee the miner children, correct?

Yaz;

You had stated on Page 4 — I'm =2till on Exhibit 301 —— Tha
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regsons for Petitiloner and any Protectsed Parties neoed this
order Immediately 15, quote, Dus te his irrationality and
unpracictable behavior. Corcest?

Yeah. Yes. It was repeated consistently all the way up
until the day before court. It was odd that the day before
he was atlll bBeing aggressive and oontrolling and teying to
contrel 8 situation to affect my behavior here.

And you're referencing that May 22, 2024, alleged incident,
corract?

1 think he was trying to scars me. 1 think he was trying
Lo get ms to come here with fear of him, of fear of what
ha — the contrsl of what ha could de to use law
enforcement and the law against me. Just like he never --
I'm referring to i€ he wanted to play this, the old court
crder that was previous, whan I separated in Felbruary, winy
did it take him over two months to come see his kids? T
mean; 1t was a fear; it was a tactic, a fear of contral
that was repeated.

Just =0 the record iz clear, you're referring to an order
in BICIVIB-623, which is the paternity civil matter,
corrsck?

18 that this — is that in 1017 Which one are you
referring te? I'm confilsed on what you're referring to,
what you're referencing.

I'"m azking the question, ma'am, a2 1T conosarns what ol
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Jjust testified to ag it concerms the court — pravicus
court order.

Teah. It was a court srdar back in 2018 that waszs not
followed for many years. That, all of a sudden, was forced
upon me in April after him not even asking or trying to ses
his chilldren. Even while his son was in the hospital, he
didn't show up in February.

But for the purpoees of my question, you'd agres with me
that iz in the patemity —

L T,

- givil atter —

I ——

- not the pending protection order matter, correct?

Teah. I agres thay're two dirferent things.

Cn the last pags, Page § == and I'm still lecking at
Exhikit 101, which i= the Fstition and Affidavit for a
Protecticn Order — Ms. Wagner, you'd agree with me that
you allege you will suffer, quote, Emctional and physical
harm. Correct?

Corract.

You'd agres with me that you had offersd on any number of
oopaalons to allow my client to come see the kide prior to
him £iling the Verified Moticn for Change of Custody,
Correcc?

In my care, 1 offared him fo coma fte us to sse the
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children that wera sick in the home; that he refused to
come see his children, which is alsc a2 concern why == wiy
not oone Sea your Kids no matter whers they are? Who
they'ra with?

1'd direct your attention to Exhikit 103, You'd agres with
me, HMa. Waghetr, Exhibit 103 1s a failr and accurate copy of
a text message screenshot bsbween yourself and my client,
Rigo Towvar,; correct?

Tes.

You'd agree with me on or akbout March 21, 2024, at

L |

approximately Ti28 pJdo.. ol had sent a CeXt message To My

correct?

Tao.

Tou'd agres with me that this is a falt and acourate copy
of that text mes=sages, corrsct?

Tez. [ wrote that.

ME. WOOMEY: Your Honor, I would offer Exhibit 103 into
avidence.

MR. NELSON: No objection.

THE OQURT: 103 iz received.

(BY M. HOOMEY) Ms. Wagnsr, you'd agres with me that, in
aasetice, Wy cliant was asking for time with the children
bafore you took the children te Florida; correct?

Yez, He was asking at an unreasonable time of the day. He
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had ovar 8 week, miltiple times. He wiz alac supposed to
b2 on this flight. He asks at 8:00 c'clogk at night, which
iz not reasonable.
Yoeu'd agrese with ma, though, that's a misstatement of the
text messags, ocorrecht?

Tou'd agres with ms —-
What do you mean?
— that he zent a text at 5:10 pem., not B:00 o'alock,
corract?
Thie says 7:iZ28 p.ma
If yvou leook on Che right-hand side next to his text, which
i in klus; wou would agree with me 1t says 3—-21-24
9:10 pon., correct?
Yec. [ believe it wag late and T did not ses thae text
until then. If I want back, I could prokably tell you that
1 wa=s at practice or something and did not sse the text,
whnich he could have been there too, but hg wasn't.
So you'd agres with me; he, in fact, didn't ask for
parenting time at B8:00 o'clock, he asked for parenting time
at 5:10 pom. and you responded at T:Z2B p.m., correct?
Yaz. But why not daya before or nokt sven get on the
airplans with me? It dossn't make sense.
You'd agres with me that you geo on te stats, in part,
You're more than weicome fo come to the house while we get

ready, Correct?
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Yoz, I invited him over to spend time with the children.
And you would agres with me then you state, You also have a
plane ticket to coame wirth. And you're referring to tha
fact that Rigo had a plane ticket to go to Florida,
CorIsct

Tes.

And it's your testimony, a3 wvou =it here today, that vou
are fearful of my client, wet you'd invited him over to =see
the kids at your parents' house on March 21, EOZ4, correct?
1 am feared of Isaiah -— or Rigo being alone. I believe

I — when my dad 1s in the reon, Rigo is a4 different
persori. I elisve that their relationship, he choocses to
b2 somebody elsse. In the best interests of the children
that, ne matter what, he 1z thelir dad. Ho matter what, 1
think he should be & part of their liwves, but I think ha
should = doing it in the best interest= in a8 healthy, =afe
envircrment of the chilldren. And T do —— T did invite him
cver with suparvisicon of my father:

And that was, again, you dictating that, correct?

Me saying that he should ecame over and aee his kids? Yas.
And then you state when you offer for him to coms to
Florida, it's your testimony that you're comfortalkle with
him coming to Florida on a wacation, but as you =it here
today, wou have fear that my client is going to create or

haz created physical ham In you and the ochildren, corvrect?
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I doni't believe that in that — that sxact way, no. I
believe that, az I didn't want him to come with and clearly
he wasn't cowdng with sver that time, T was teying to make
a point that this iz not always -- it's a point of, despite
my fear of Rige and the fear of the children, it's also
that he dossn't do what's in the best interssts of the
children, which also causes concem for their well being.
I1f he's not going to coms @ee the children when he has an
opportunity to, what's hée hiding? bhat 1s there on why
cannot people, other pecple, be around? If you're goling to
cone bacause you're concerned about your chilildren and being
with your children, why not be with your children that's
supervised by gther pecple to make the environment safs?
Tou would agrese Wwith me tThatfs your subjecstive speculation
ot belief; correct?

Mot only —— not just mine, but yes.

T would direct your attention te Exhibit 10B. You'd agres
with me that after you filed this Petition angd Affidavit
for a Protection Order alleging domestic abuse, vou posted
on sSnapchat or en your Snapchat story a photograph of the
houss, which iz depicted in Exhibit 108, correct?

1 don't ses a picturs of my house on 108H. I esa a text
that I've never sean befora. Pm I in the wrong area?
Ma'am, I helieve it i3 the next ome. I believe you're on

107 .
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Yez. This iz g picture that I put on Snapchat to — on my
public privacy of just saying I'm =< thankful that T got my
hollze back. What's wrong with that?

And you'd agres with me then you stated, Finally thank vou,
Lord, for doing the right thing and giving me and my kids
aur haome bacok that was rightfully mine in the first placea.
Corract?

Tes.

And thias 13 a fair-and acoorate screenshot of what ywou had
posted on Snapchat of a photo vou had taken and a text vou
had written, correct?

Yaes.

MR. NOCMEY: Your Honor, 1 would offer Exhibit 108 into
avlidarnoe.

ME. NELSN: No objection.

THE COURT: 108 is recsived.

(MR. MOCHEY) M=, Wagner, yvou'd agree with me that this
protection order allowed yoo to get back into the home and
remove my clisnkt from the home that you and him owm
tegether, correct?

I doni't agree it was on purpose to remove Rigo. What I
agres with is that it was a home which was in the best
intereats of the children. That wo were hemeless. Te wars
staying with my parents but we had nothing. When we left

there, we had no clathesy; wa had no toothbrugshes; wa had no
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personal hygiene, We hadn't —— we wers struggling
financially; food. We had to sesk refuge for help. I
balicgve that it's in the best interests of the chlldren to
ke in their homes with their things. It's not abouk — it's
not gskbout if Rige has 5 homer it's about if the children
have a home.

Understood.

MR. WOOMEY: Your Honory if I may have just one moment to
ravies Iy noteas?

THE OQURT: Take vour time.

MR. NOOMEY: Thank vou.

(BY MR. HOONEY) M=. Wagnar, I would direct your attantion
to Exhilkit 110. And therse's multiple photographs s¢ I'm
going toe refer to a Bateg stamp. A Bates stamp 12 just
what lawyers Use to mark a specific decument 3¢ I'm on tha
third page of Exhikit 110. In the bottom corner it will
say Tovar 0173 still within Exhibit Numker 110. Please lst
me kKnow wheEn you're there.

Yes.

Would you agree wWith me that Exhibkit 110, Tovar 1073; would
e a fair and scourate depiction of my client's AR=-15 as it
conoeme the alleged incidenkt that vyou have provided the
Court with on Decenbar 30, 20237

Ya=z. I believe that this is cne of them. This 12 the gun

that was used on Decaembear 30th. Thisz 12 net the weapon
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that was used on January l4th.

And you'd agres with mey: to your knowledge, my client only

has ae AR=-15, which is depicted in Tevar 0173, ocorreot?

T can't agree with that. T don't know what Rigo has.

Tou sgres with me that he has the right to lawfully own

gquns, coérrect?

ME. NELSON: Cbjection: asked for a legal conclusion.

THE COURT: CUwverruled.

(BY ME. HOONEY) You may answer, 1T you know.

Yez. I belisve people can bear firearms, bukt it's

conesrning that he couldn't kefore. He was denied to

purchase weapons 50 how can, all of a sudden, ha can

purchase weapons?

I would direct your attention; Me. Wagner, to Exhibit 113.
You'd agres with ma that Exhibit 113 would be &

photograph that was taken as it concems & drawsr in the

r

i

slidence and thera's a laser polnter towards the left-hand
Ccornery; correst?

It logks like & bullset with & button. I can't confimm that
that's a laser. This is samething —— this was a new lteam
that was in the houss. I've never sesn this pricr.

18 it your testimony that you know the contents of
averything in all the drawers in tha residencse in the
nouse?

Do T knoww everything that's in the house? No.
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This iz my drawer. As ywou can ges, my brother that is
pageed away driver == or his ID i= there so I do know some
item=. I know where this deacser 1=, But this waz net 1o
that drawsr. As you can ses, my brother that is
decessed —— his stuff is in this drawer: That was not
thera. That is new.

But yau'd agres with me that this is a fair and accurats
phetograph of that drawer in the residence, correct?

Tes.

MR. NMOOMEY: Your Honor, I'd offer Exhibit 113 in svidence.
MR. NELSON: 1 don't think there's foundation as to — 1
mean, I think this i3 a picture; she's admitted this is a
picturs of the drawer in the home, but s far as this item,
I don't think she can tegtlfy to how that item —— she
dossni't recogniza it se I aok¥ject.

THE WITHESS: Te=ah.

ME. NELSOM: Lack of foundatlon.

THE QOURT: Ms'am, do you recognize this drawer and what's
vl v O

THE WITHESS: I recognize the drawer. I recognize soms
things in the items, but not the item that hets
apecifically talking about,. 1 do recognize the other items
but tiot that specific item.

THE OOURT: Everything elss in there fairly and acourately

depicts what's in that drawar, as you remsmber 1t7
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THE WITHESS: Yao=.
THE OOURT: T will ocwerrule the objecticn, will receive the
agxhibit, and I undsrstand har clarification of what's in

the photo.

MR, HOOHEY:

b=

‘our Honory 1f I may approach, I'm going teo
mark as Exhibit 1154

THE COURET: You may approach.

MR. WOONEY: 1 apologize. 1 understand the Court's already

tald me I don't noad te ask. It's Ju=st & habit.

THE COURT: I known.

Do owoll have qoples for everyone?
MR. NOCHEY: Y=z, Your Honor.
THE COURT: Very gooo.

MR. NOCNEY: fAnd I['11 mark the original, Your Honor; as

THE OCOURT: Sur=.
(BY MR. NOOMEY) Ms. Wagner, I'd dlrect yeur attentlon to
what iz marked a= Exhibit 1153, Would you agree with me

that this iz a series of text messages, a screenshot, from

a

(i)

February 9, 2024 until Pebraary 10, 2024
I agres thizg iz text messages, yes.

And woald you agres with me that you sent a text messags
te my elient on February 10, 2024, at approximately
10:34 a.m.; stating, you're ne help on anything. So

-

that's why wae novsd ouk. CoPrectd
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1 did uge thege words, yes. But it's not moving out wher
youl don't mowve out. It's you lefts Moving cut consists of
acdtually moving your property. I used tha words there as
bsing -=— az being used as something that wasn't happensd.

I misused a word., Moving out iz actuslly packing and
moving. Leaving 1s sansthing different.

W=ll, you'd agree with me that prior to no client £iling
the Verified Mohion for Change of Custody on or about

March 22, 2024, you had sent a text on Pabruary 10, 2024,
gtating that my client was no help and that'a why you moved
OUL,; COrrect?

MR. NELSON: I'm going to object that it's argumentatiwve.

I don't really see where it Bayg =

THE COURT: COCverruled. Plaase anower.

Tes. I stdted that he was no help with anything. This
wag —— the children were =sick; the puppi=ss were =ick ——
well, the puppy was hurt. We moved the pupples this day to
my dad's house. I didn't know there was a game. Thers
was — we wers in maltiple differemt leagues 80, y=3, 1
state that he is no help. That is a true fact he is no
help to his children.

But in that text you dign't state anything alleging that
you moved out due to my cliant's alleged arratic or
unpredictakble behavior, correct?

I doni't think during that time that I had te be =o
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explaniatory. I think he kneaw exactly why we ran in faar.
I think he knew exactly what was going one And he knows
that wa're scared of him and he uses that az a tecl, just
as why he confronted my entire family to turn against ma.
It waz a repeated thing. He — I didn't use or explain

a lot of thess thindgs becauss he's already aware of tham.
You had stated about my client tuming you against your

tfamily or your family against you?

B ) ot of =1 o w

=T did.

You'd agres with ma thers ware any munber of oocasions
where your father would get in an argument with your mother
and then geal refuge at your and Mr. Tovar's residence
correct?

Mo. My dad seeked refuge at cur home becauss of mine and
his fear, not bocaise of argquments with him and my mother.
My mother lost her child and was alone ‘and scared becaass
har child was devastatingly taken from her. She was in a
really hard time pericd. They weren't in — my parents
Ware never arguingy my parents were trying to stand on
their feet after losing their child, snd then in fear of me
and Ridqo.

And, ma'sm, I'm not undermining your brother passing away:

I fesl aympathetie for you. I'™n just Trying to understand
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vour gtatement. You'd agres with me there was an cooagion
wherse your =— whether it be your dad just leaving the
hollze, but yolir dad came to your residencs and Mr., Tovar's
residence, and that your mom blamed my client for allowing
that to happen, oorrsct?

My

Y omom 15 upset that Rigo's actions was getting inte her
marriage. That her husband had to kesp leaving her to comes
gtay 1n the homs becausse we were scared,. Shs — they wers
never fighting between the twe of themp she was upset that
Rigo was getting in the middle of their marriage that wms
making my dad s¢ acared for his only other living child te
coms seek rafuge with us for cur safaby.

And that's just vour interpretation, though, correct?

Teah. I mean, that's what 1 seen and what T falt.

M. NOCHEY: I havae nothing further at this time,

Your Honor, a= it concerns cross-examination with

|

Ms. Wagner.
THE QOURT: Redirect, Me. Nelsont
MR. NELSON: Thank you, Your Honor.

Just a few guestiens.

FEDIRECT EXAMIMNATION

(BY MR, NELSCH) Fylsa —
Yaz.
-= howr many times did you leave the residence that you wers

cohakiting with Rigo? How many times have you felt the
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need to leave the regidance with the children because of
the situation and the fear?

I - T5)

MR. NOCHEY: OCbjecticn:; leading, Your Honor.

THE OOURT: Cwerrulsd.

I don't kiiow the axacst numbar, but there's been a good
handful of times that I couldn't just get up and lssve. My
parents would have to come sither get me out of a locked
bedyoom and the childreny they would hawve te coma ogat us
because we were scared. There's a good handful of thoss,
fbut T can't tell you eXactly how many.

Clkay. At laast the numbers — a rambsr of them that you

Lest

I_l-

fied to today?

And did == was == on the pistol that Rigo has, 1s there a

lazer an the pistol?

How the house, again, 15 a home that the twe of you cwn o as

joint tenants with right of survivership, correct?

And the parties are in discussions on selling that houss,

ME. NOCMEY: Chjection; ralewvancs, Yeour Honor.
THE COURT: Owverruled.

MWe are — I'm — wm are trying to buy one ar the other out,
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and I would like to kesp the houss for myself and the
children.

Dkay. But -—-

But, yes, therse iz a mattar thera.

All right. Again, the purposse of these progsedings isn't
te gain Soma advantage over the house, correct?

Correct. This has nothing to do with the house.

Becauas you both are on the title; the deed to the home —

]

es.

- Correstly

Tas.

And until there's 8 —— elther a petition action or a
gettlement agreement between the parties to transfer the
agser, Vou are not getting Rigo's share of the holuse

through thess procsedings; correct?

MR. NOCHEY: I'm just golng to renew my objecticn on

THE OOURT: We've besn far afield all aftemoon; we='re just
going te findsh this up. Overruled.

(BY MR. HELSCH) All right. The other gquestion I had was
if wou look at Exhibit 101, first page. Exouse me, the
first page after your petition, I belisve — or after your
narrative. First colored photo.

Agqain, what 12 that & pleture of?
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Thiz iz a picture of the blood in the bathroom from the
EUEEY
All right. HAnd then if we'd turn to Exhibit 111 and the
last photo of Exhibit 111.

When your puppy was injursd, you toock 1t to the vet,
The puppy wWa= in this kenneled area?
Yexz,

All right. The puppy: was it vomiting? Is that cerrect?

Ha newver —-- I didn't ses him wvomit. There was Just blocd.
All Tight.
80 1t was — thare was blood and Just a puppy laying there.

All right. And to get into the kermelsad ares, 1= there a
gaLes

Corract,

18 that Slose te tha exit of the bathroom?

T=ah. Whers the picture is taken is standing — you <an
ses the gate right where this pleture 1s taken. That gate
has to be open for somebody to get into 1t or the puppies
to get out of ik.

So is that the bottom right corner or top left or —

The bottom, the bottom right ia the gate.

All right. And so the blood was near the wall by the vent?
Correct. It was directly straight across whare you could
ges the went up against that =ast wall of the house.

All right. And =o for a puppy Lo be injured, somsbody
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would go in — would have to go into that gated arsa?
Lorreat,

MR. NOCHEY: Ohjectisn} calls For speculatlan.

THE COURT: 5he can answar to the exteant she knows.
Cverraled,

Tes., Soansbody would have to goe inside the kannel for thes
puppy tooget hurt.

(BY MR. HNELSM) And ['m curious, how does a person uss the
tailet then?

They don't. There is two other bathrooms in this house.
DEay .

Thisz bathroom was only osed just feor the pupples during
this time pericd, as we used the other r=strooms.

Fow you'we been made gware of, apparently, The firet time
about counseling, an <Lfort by Rige Lo reacelva counseling;
is that accurate?

Today., bMhat — ask that agaln.

Today 15 the first you'we heard of Rigo,; Mr. Tovar,
receiving counseling?

The first time that I know that there was any counseling
was my children because he tock the children with him to
have counseling and the dhildren told me. That this wvas —
and T don't know exactly that dats.

All Tight.

I know that It was just recant.
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All raght. And are you happy shout that?

Tez, I'm happy that he's sesking counsel.

Have yvou asked him to do =0 In the past?

Yes. Multiple times I asked him to do counssl by himsalf,

that 1T would do oounssel mysselt. [ also asked if we ocould

do couple courseling and he would refus=se any typa of help.

ME. NELBQNW: PAll right. I have no further questions.

THE OOURT: Anvthing =lss?

MR. NOCHEY: Just wery briefly, Your Honor.
RECROSS-EXAMINATION

(BY ME. MOCNEY) Just zo tha record 1s clear, Ms. Hagner,

you have --— your counsel has offered and it has kesn

recelived Exhipit Number 6, which i= a phobtograph or a

goreanshot of a Smith & Wesscn plstel, ocorreot?

Te=z. It waz Just soamething that I found that looks

something similar to what he has because T — like I statsd

before, I don't know weapons very well. T don't know if

this iz the exact wespon; but this is exactly what it looks

like with a laser clipped to the bottom of it.

And as it concerns your allegation related to the lasear

incident on or ebout January 14th of 2024, again, you never

gaw my client actually point this gun inte the house with

the laser; correct?

I == ves. I did not see the gun ite=lf. As 1 stated

bafore, that his tTruck Ise 100 percent blacked sut. You
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carmot gee through the front cr the side windows of hie
truck. This gun is held either in his pogket or inside the
truck at all times =o that's why I'm assuming this was the
Cpurn .

Az it conoemms the allsgation regarding the puppiss, you
wollld agres with me; you're not a medical veterinarcian,
corract?

Mo, That's why I took them te the vet 1mmediately.

And yon're neot even a veterinarian technician, correct?
Mo. That's vy I sesked help.

S0 yvou have nothing from a skill, knowleddge, seXperlencs,
education, training to provide thia Court with any
caertainty . as it concerne why the puppy or pupples were, 1in
ract, blesding, correct?y

I have a Wilderness First Respondsr. I deo have madical
attention for humans but not puppies. So I belisve that
they're very similar. Pnd when you have a gut Incldent on
& human, you do have bleeding from bowels from a human. T
believe that animals are very similar to humans.

But you have nothing te proffer as it concerns a canine,
tor sxample; to the Court; correct?

1 do nok. That's why I sesked help.

ME. NOOHEY: HNcthing further. Thank you, Yeour Heonor.

MR. NELSON: Cne follow-up, Your Honeor. I'm sorrcy.

THE OOURT: Cne oueaticn.
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FURTHER REDIRECT EXAMINATICH

(BY MR.. MELSCH) In regards to Mr. Nooney's guestioning on
the laszer — and 1f you would look at Exhikit 113 bafore
you, =

I think you've testified before that that item, ths
allver — it lecks like mayie a gilver ballet with a kay
chain gt the bottom. Is that the item you've never seen in
that drawer before?
Tes.

Wiould you =ver be atraid of -= Just a plain laser if it

i}

wagz directed at you?

Yez. If there was & laser pointed on my chiest and my
forehead, yes, that's something to be very sgared of.

If 1t was attached to a qunh?

It dossn't matter. Even 1f it"s attached te & gun or not,
1 belisve it to be threatening, e=spscially after the last
ten years of incldents that held — or occurred. Even
1f == aven 1f It physicallywasn't &8 gun, if & laser is
coming through a window, wyes, that's very frightening.
Had you seat any othar type of laser in your house, othor
than ormes attached to gun=s?

Fa, I have noct.

ME. NELSCN: No further cquesticons.

THE OOURT: Ma'am, I just have == I just want to clarify

gamathing for the record., Welve besn Talking about lasers
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and wa've basn —— I think there was a =mall bit of a
discussion that was sbout laser pointers: And I'm kind of

going back to when Mr. Noonay was asking questiona. Nons

LG

of us here are talking about an actual laser that weould de

harm, other than perbaps to someons's eyes; we'rs talking

about laser polnters; ks thay on a gun or a button that syon

use, like what could be this thing that's in the drawer.
That's what we're all talking abouk,; i1z that true,

Coutisal?

MR. NELS: I belisve so.

MR, MOOMEY: 1 believe =0, yes, Tour Honor.

m

THE OOURT: Ms'am, when you're talking about lasers, 1
that what you're talking about as we=ll?
THE WITHMESS: Yeah. Only these elther ocould ba on a waspon
or Just a polnter, but 1t was used 1n a4 Scaring manner.
THE COURT: I just want to make =urs we're all on the same
page there so...

Ma'am, you may step down.
THE WITHESS: Thank you.

(Withess excused. )
THE ODURT: Counsel, we'wve geng for two and & half hours
and we've gotbten through one witneass. 1t locked to me like
there was akout nine pecple that went ocut. Wheras are we
nere?

MR. MELSON: I've oot two witnezses and her parents should

C 1089




110

ba relatively short. Famous last words,
THE OOURT: TYesh., I understand. I guess I understand
that M=a. Wagner's would have been — 12 likely to be tha
longest testimony or the longest witness and T get that. T
Just kind of want to know whsre we are as we procesd hers.
Do we think we're going to be able te get done here this
afterncon?
MR, NELOON: I don't believe so.
MR. NOCHEY: Depending on how long Mr. Nelson needs,
Your Homor, I'11 be fairly quick with my client. 1 do have
aome audlo recordings 1'd like to offer ag Testimony. L,
of coursas, nead him to lay the foundation. That's why I
didn't use them with Ms. Wagner. Depending on the
allegaticong, Your Honor, my primary foous is just to call
my witness. I'm not goling to give the Court soms assurances
that I'm not going to call another witness.
THE QOURT: T understand. I™m just locking for a 1ittle
guidance on where we ars,

Well, lek's carry on.

Mr. MNelson.
MR. NELSON: I would =all Jerry Wagner.

JERRYJAY WAGHER,

called as a witness, being first duly sworn, testifiad as

follows:
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DIRECT EXAMIMNATICN
(BY MP.. MELS(M) PFPlease state your nams and spell your
Jerryjay Wagner, J-E-R-R-Y-J-R-¥.
And, Mr. Wagnsr, how are you related to ths partiss hers?

I'm her Cather.

Whose father?
Evlea's father.

All right.

THE OJURT: Sir, will you pull that microphons Just a
little gclogaer o your mouth.

THE WITHEES: [(Complied.)

THE QOURT: 1 mean, veah, you can just bend it dowr.
THE WITHNESS: [(Comngplied.)

(BY MR. HEL3CH) And how long have you known Rige Tovar®d

Since late Z0O13.

rT

And during the time that you've known hilm, have you

chzerred any threatening behavior that he's exhibited
towards your daughter?

I have, yeas.

—

Can you relate to the Court those incidents, if there ars

Thers was, yeah, more than one instance.

MWaz there an incident on Decsmber 30th of 20237
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kWhat do you recall about that?

The == I'm trying to remember exachly what that was.
Dacenmar 20th.

On that data, to your knowledge, late in Docambar of 2023,
did Evles call you out of a concem she was expressing to
you In the evanings

Ye=z. She callsed concerned that == that Rige had taken out
a gun and was worried that scoething might happen, he might
do soamething te himsalf or — or he'd been drinking so sha
waen't sure and she was just simply scared.

And when she's scared, can vou describe her appearance,
Kylea's.

Desoribe what?

Wnen Kylea iz gcared, can you describe to the Coart her
appearancs.

Yeah. It's mostly distraught, worried, and scarsd, and
TEAar.

Did yeu show up gt their residence?

1 did, ves.

Do you recall what happernsd?

Thers 18 Bo maty. L'm trying to remember exactly this
incident 20 ..

Oid it inwvolve a gqun?

That particular == that particular night was, you know, she

Wag worried that he had taken a qun out of the safe and, of
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course, he'd been drinking so she was basically scared
he wasz going to do something to himself is the way she
explained it to ma.

And did she stay in the house?

Did you take the kids?

|_|:

ez, I did taks the kids.

Have there besn other eccasions where she'a asked your

aseistanca?

Thers's been several, yss.

Ralated to the — thelr domestic situation, Chelr
ralaticnship?

And In thosa incldents has she expressed faar Tor her
safety?
Yes. Each time.

Have you made any cheservatlions about Mr. Tovar and his

demeancr and his ability to invoke fesr in cther people

MR. NOOHEY: Objecticon; calls for speculation.

THE COURT: Overruled. It'as basad on his ohservatior.

The few instarnces that I have zeen these reactions from

that

P

her, one instance when — ['m thinking 2014, 2015, where 1

had to — where sha was calling and telling me that her and

her newbeorn kbaby was lecked in their bathroom in the first

hame That Kylea moved in with Rigo at, and that he had baen
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threatening her and was beating the door down. And she
told me she was locked in with the kbaby in the bathroom so
I got in my vehlcle and drove atraight to her house to gat
thar.

(BY MR. MELSCH) W=z that hers in Pennington County?

Tes., [ was not in Pennington County, but they wers. I was
in Summerset =g that would be Meade County.

All right. 2o you traveled to their residence to basically
investigate?

Yeah. We=ll, to pick up my daught=r and the newborn baby i=s
what I went there for. I was — all 1 cared sboul was
their =safety. &o I wasn't interasted in anything slsa,
except for getting them out of the harm that I thought that
they ware in.

At that time did you confroat Mr. Tovarc?

I mo=stly just, you know, asksd him what he was doing.

And what was hls response an that lnstance?

He just didn't understand why I was = why I was there. He
wae acting like I didn't, you koow, have any conhoern

thera and that nothing was wrondg.

Ckay. 8o you picked up Kylea and == waz it jJust Isaish or
your other grandson?

At this point it was just Isaish. It was the first
incident that I had to go and pick them up. Isalah was

Just a newbkorn baksy and he waz not very old at all.

c114




13

14

15

L1G

Was there ancther incident that parhaps oocurred when Kyles
and Mr, Tovar wers on the West Coast?

When they wera on the West Coast?

Ho. HNear the West Cogst. Newvada.

The cother incident was — this was whan my daughter was
atil]l predgnant with Isaiash. He —— my daughter was at that
particular time having really hard times with kesping food
down with her nutrition. She was supposed to be in bed
most of the time. I had to sonetimes fead her saveral
different things in one setting just to go ahead and maks
sure that she wasn't throwlng it up and te gat mutrlitlon In
her body for her and the balky.

And did something pocour in Reno, Nevada?

¥

i

2. [ went ahead and got a phone call Tfrom my daughtar.
She was stating that she was very sick) she didn't know
what to do.

Who was she with at the tima?

Rigo was down in the ca=sino. I would imagine that that's
wiiere he waz at.

MR. NOCHEY: OCbjecticn; calls for speculatiaon.

T could hear ——

THE COURT: Ovsrruled,

T could hear the bells ringing so —— I kheow what a casineg
gounds like. I asked him what he was doing; why he wmen't

gatting my danghter any Coody why he was —— why ha left her
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up in the room that particular time.

(BY MR.. MELSCM) What did he say?

Well, he =zald that he went ahead and bought her —— he got
her a couple things and she wouldn't =at them, wouldn't =at
what he got her, and, basically, that he'd done all he was
goling to do.

You did find her in the room?

I dicl neks. I was in Raplid City — or I wes in Casper;
Phyomiteg, and, of courses, thay were in Reno.

Did you go to get her?

I asked Rigo, ainca he was —— he Informed me that he wasn't
gqoing te help her out in amy other way to go ghead and make
her feel hetter and get some nutrition in her body for her
and the bakw, that 1T he was not golng to do that, that I
wanted him to sénd her -— to get her a plans ticket and
s=nd her home to me right away.

Ia that what happened?

He called me back a 1little bit later, maybs 30 mirutes,
zald that he had gotten a ticket for her and he was going
te ba sending her home the next morning.

Day .

8o 1 took that as though that he was not going to go ahead
and help her in any way at that point.

All Tight. And this was early in their relaticonship.

Yeg, Thi= 12 — this iz when she was pregnant with I=salah.
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All raight. And then a5 the years went by, ware there other
incidents?

Tez. There was another incident whers T got a phone call
stating that her and both boys this time was scared; they
didn't know what to do. Higo was in the house at one point
and they couldn't find him. Therse was banging on the
floors and on the walls and on the windows to the point to
whers both her and the boya were scared. 1 could — you
ko, she was just talling me; [ don't know what to do and
I'm scared.

To make sure 1 understardd vour tesClmony:. you're on the
phone with Kylea and you could hear the nolse?

1 could not hear the neise, 1 could enly go ahead and hear
the bahisez secared, bacanss trying to go in, they werse
saying ny name, you know, Pipay you know, trying to get my
attention on the phons. I was mostly talking to Welea on
the phone. She was the one telllng me, but T could hear
the koye scared and upsst.

All right. So did you oome to get her —

E ity

— @tud thsehl ldren?

1 did,

D you know approximately when this was?

In the evening --

Of what year?
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— are you talking about or ——

let's start with the year.

Thiz would have beah approximately '16; "17. T don't kodw
the exact month. Somewhere in thers, year "1, '17.

Dkay. And did you ses2 Rigo on thiz incident?

T did.

What was he doing?

He cams —— basioally he wvas — he had besn nowhere to be
founid when I went in, first got there. But whan I got, you
know, to the house, Kylsa had the boys ready to go. They
ware wrapped up in kBlanket — blankets and we were Jgetflng
ready te leave and I turnm arcund and Rigo was standing in
the hal lvay.

Did he say anythings

Just asked me what I was dolng thers. Basically the sSame
situation a=s the first time whsn I went to go gst the

Elds — or KEylea and Taalsh, Ha didn't understand how come
I wdzs therse. I basically told him, Well, that’s a good
guegtion because I can't umderstand why I would have to
come ad get my daughter amd my two grandohildren From your
houge with them being scared.

Haves you had a discussion with Mr. Tovar about his behavior
and it being alarming or threataning to your daughter?

I cid basically just stating the fact that I didn't

Underatand where he was aoming from. Why he thinks that 1t
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was fomething that he should participate in, do.

Md he ever deny his threatening kehavior?

He basically juat told me that 1t was —— that he was joking
and it was not -- ha wasn't trying to go ahead and scars
them, but it was — you know, I was overrescting.

And was thare an incident involving Eylea and the children
in the home and a laser light was shown?

I was not thers at that incident, but I know what happened

through the boys telling me as and my danghter.

I.|_|

Did you go get the bovs

I did. HNet that — noet that evening, no.
Latsr?
Later, uh-huh.
Hawe you evar been invoelwved in any Inaldentz that involwved
law aenforcemsnt and Mr. Tovar?
I — not perscnally, no.
MR. HELS®: I have nho further gquestlons, Your Honor.
THE COURT: Crosa?

CROSS-EXAMINATION
(BY MR. HOOMEY) Mr. MWagner, you'd agres with me that over
the courze of more than ten years when Rigo and your
daughter have dated off and on, you've sssentially served
ag a madiator for both of tham, correct?
I have, yea.

I'm garey, 2ir?
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1 have, yeaz,

Tou'd agres with me there's been any numcer of ocoRslons
where my client, Rlgo Tovar, had called yéu with concerng
with Eylea or arguments that they'd had betweon the both of
them, correct?

That'zs right; ye=s. There was one inocident where he did,
o

You'd agres with me just recently in Marmch of 2024, my
client had reached oot to vou based on a text message that
vour dsughter had zent, whers my client interpreted tha
Kylea may kill herself, correct?

That what?

That EKylea may kill herself, correct?

Ha did mot state that, no. He just gtated that he was
wWorTled,

Worried that shs may harm herself, correct?

He was worrled that the text message — what the text
message sald.

So that would be at least one incident?

He just wanted me to know, kasically, Are you — do you
know that she's sent this text messagerT

And that'd be one incident where you, in fact, served as a
mediator between the two of them, cocrrect?

Bz one of them.

Ag it cencerns Cthe allegqation en the incident that was
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alleged on Deceamber 30, 2023, you never zaw my olisnt with
o QUi S Tesh T

Mevar saw him with & gun.

You never saw my cliant, in fact, consume any alecohol,
COTIRCE

HNe. Bub I spokse with him an the phone to know that he was
k=causze he told me so.

You never saw my olient leave the residencs with a firearm,
Corract?

Me. 1 was not thers.

Tou never called law enforcament as it concerns that
alleged incident, correct?

1 did not want to go ahead and invelve the law with
gonething I thought was a quarral betweasn my daughter and
Rigo.

But you'd agrss with me you inssrted yourseslf into that
situation, correct?

I did out of concern of Rigo and my daughtsr, yes.

You'd agres with me that that next evening, you, Rigo, and
Eylea spent the evening together on New Year's, correct?
Yez: Yeanh.

At Mr. Tovar's parents" house, correct?

Ho.

But you spent the evening together, the next evening,

it gt = e
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We gpent a little bit of time together, yeah.

I'm =erry; at their homs, meaning Rige's home and your
danghtar'zs, correct?s

Right. Yeah.

Tou'd agree with me that you, in fact, had gifted my client
a firearm in the past, correct?

1 do not remamber gifting him a firearm.

It 's net your testimony that you gifted him a 280
Remiriyton rifle?

Ch. Yes. Ye=. GSorrvy.

£#5 1t concerns the alleged incident in 2014 and 2015, vou
weren't preaent during that sglleged incidsnt, corrsot?
1'm sorry,; which =— what are you saying now?

I beliave there was an alleged Incident, vou sald, with =
nawhorn baky when Eylea was allegedly in @ bathroom. You
weren't present during that alleged incident, correct?

T was only present there to pick him up and to ses the
damage deone to the house and why she was scared.

You had testified about an alleged incident in Nevada. You
wera not present during that alleged incident, correct?

I was ot there.,

And yo said that wa2 when your daughter was pregnant with
Isaiah and that would have keen more than ten years ago,
Correcc?

Mo, She was — Isgaiah was already therse.
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8o iz it your testimony that Isaiah was in Navada?

Dhy Mevada. Sorry. 1 thought you said the bathroom.
Sorry. No. Isalah was not — yeah. EBha was by herself in
Hevada.

And I'm not trying to stump yvou, =irp 1'm Just trying te
get a timeline for the Court.

Uh=huk.

aq

That would have besn more than ten years age then, correct
Yes. Uh—huli.

You had testified s 1t <oncermns allegatione whare your
daughter has stated that sha bellaves the behavior 12
threatening or alarming, correct?

Uh=huk.

Tou haven't been present during those alledged incldencas,
correct?

Mo, Ho, I have not,

Isn't it falr to say, alry that during the ten years the
parties have had a relationship with conflict?

Yeah. Like any other relaticnship, thers would ke
conflict.

Has there ever been a tims, =2ir, that you and your wife
would have a disagresment or an argument, where you then
went to Mr. Tovar and your daughter's resldence?

Yez: Yeah.: Sure.

And then would you agres with me then, your wife has
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reached out to Bigo and he gets stuck in the middls of
that?

Oh, T have no ldea. But T don't know why my Wife would
reach out to Rigo but --

But 1z it fair to say you —

— it's possibla.

— got 1n an argument with your wife and then left and
went to Higo and your dasughter's residenoa?
ME. NELS®: Cbijecticn; bevond the scope of dirsect.
THE COURT: Overruled.
Say the questicn again; please.
(BY ME. MOONEY) I just want to == sorry, gir. 1 just wemt
Lo makse sura I understand your testimomy. Is it falr to
say that thears's bean at least one ococaslon wWhers you and
vour wife got in a disagresment and you have left your

marital hcme

(i)
&

to my client and yvour dasughter'as homa?
Teah. Yeah. Uh=huly.
MR. WOOHEY: DMothing further. Thank you, Your Honor.
MR. NELSON: I have no further gquestions.
THE OOUET: You may step down. Thank yols
(Witness excussd. )
THE QOURT: Counsel, I just want te clarify what I was
talking about & minute ago. And you can call your next

Wwitness or have yoir nedt witneas come into Che courtrodmn,
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at 1z we've been going in and out of this custody mattar

all afternoon so I'm not going to start sustaining

ocbjections that we're gutside the scops; wa've bsen talking

about It the whole time so that's my point so — when I
=zaid that.
L

3z shead and call your next witness.

MRE. NELEON: Jeanhe Wagner.

ME. NOOMEY: Your Honor, if I may, I'm just going to put

thiz original notelkook up front.

JEANNE WAGHNER,
called as a witness, being firet duly swormm, testified
Tl lomss

DIRECT EXAMINATICHN

(BY MR.. HELSCHW) FPlease state your nam= and if you wouald

spell your Cirat name.

Uh=hmuh. Jearme Wagner, J=E=A=hN=hN=E.

And what is your relationship Eo the partiss here?

n

e

Eylea 1s my desughter.

CCOURT FEPCRTER: Flasse pull that mic down in front of
THE WITHESS: Ukav.

OOURT REPCRTER.: Thank wou.

THE WITHESR2: I= that better?

COURT REFPCRTER: Yoah.

YO .
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Kylea is my daughter.

(BY MR.. MELSCM) And do you know Mr. Tovar?

T A,

How leng have you known him?

Probakly ten years. About ten years.

80 when did you first mest him?

Elevan years maybe. Summer of 2013,

What waa your initial impression of Mr. Tovar?

Ha was pleasant encingh. T Just —— 1 didn't really hava

ary == she brought him cut to meet tus. I think th=y had
been speaking on the phone quite & it and spending Cims
together. And initially I Just — I didn't think he scaemed
1ike the kind of boy that she had fommerly dated and he
goeemad a lot older atd T khew he worked out of town, but he
was pleasant encugh.

How did their relationship progress the fellowing months?
Well, he was gone a lot, but it seams 1lke it was — 1t
moved pretty rapidly. That he wanted hsr te move In, youo
know, pretty guickly.

So have you aver mads any obaervations about Mr. Tovar atd
hiz temperament?

Of gourss. Well, initially, I msan, I think RBigo was just
a really guiet person, and just very polite and nice and ——
in relevance to what sxactly, liks?

Losz he hava a short temper?
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He does., He doss.

Have you ever witnesssd him get angry at Kylea?

The firet tima that T really saw him get angry and be angry
was, roughly, after Isaish was bom. »And we were called in
the middle of the night and she wasz orying and we drove out
ta their house in the Elks Golf Courses, and he was — he
was very irraticonal and unpredictsbhle. He was very angry.
Cvrer what?

I == 1 honestly have ne idea. 1 jJust know that the — T
don't know what started it. I just know that the door was
brokan down and the kids — she and the kaby were locked 1n
the kathroom. And he was — he directed his anger
initially at us, you knoow, that we nesded te mind cur own
business. But thare wasn't a lot of conversation wWith bim.
Ha was == ha was intoxicated, and then we Just got Kylea
and the babky and we l=ft.

Are you aware of any physical abuse between Kylea and

Mr. Tovar?

Just — her juskt recently telling us about her chok- — him
choking her. That's all I've witnessed directed towards
Iyles.

id you witneas 1t or did you hear abouakt 1t?

I heard about — T heard abkout it from Kylsa that he choked
net:

Maz It ralated —— when you heard about it, was 1t
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immediate? Was it near the time of the incident?

A Ng; 1t wasn't. Kylea had really not been sharing a lot of

what would have wWhat had been golng on at har hana., I
think the majority of what we really started to bs
conoermed i3 we wers unaware of anything that was really
golng on, exospt they just weren't getting along. And
that's happensd many times s0...

But when my kbrother and =sister—in—law and their kids
wers at ocur house, wa were playving games —— thay cames far
like a post-Christmas svent -- and during that, shs kind ot
Just broke down to nmy brother and to my -— to our famlly as
a whole and told us what waz going on. And it was just
kind of shocking just to =— just to hear.

ALl right. Az to the relaticnship betiean Kylea and

Mr. Tovar =-

Uh—hul.

— what have you cbsarved, if anything, in regards to

Mr. Tewar's treatment of your grandchildren?

Well, 1t'=s nekt that 1 gee — I don't =ee him really
interact that — like, he doesn't really show emction so
it e hard to reslly determine what vou're trying to ask me.
1 just know that he has a very strict way of managing the
kids and he's very — it's very important te him te
maintaln the same kind of situations that he grew up with.

You khow, liks, ags far =2z ba doesnlt 1iks than to have fos
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much, teo mach of anything, and it does resally get him
upset:

I dld witness him slap Tsalah across the face when he
was about 18 months old. It was very upsetting and I got
r=ally angry wikth him st that tims. And there wasz zeveral
people thers that seen this. He's just — hs just — he
can be dark.

I'm aerry, I can't hear yoa.

Mr. Tovar can bs dark ——

All Tight.

— Youl Know.

Hawe the children roacted in a manner that iz concerning to
vou when they're in Mr. Tovar's presencer?

They mind himy That's all T can gay 18 they don't really
act up around him. He's == they're wery much a part ==
they follow his rules, his guard. They are very much —— an
example, like I'wve taken them shopplng before and they have
said to me that they doen't want to take their clothes in or
their — you know, their stuff because they will g=t in
trouble for bringing in belongings that I buy them. I know
that he's just very strict about what they do but...

Haves they sver informed you of any type of corporal
punishment?

Yeah. Several times when I == I kabysat them a lot over

the years and 1t 's pratty mach been Isaliah's ongoelng
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cenversation throughout the years that his dad dogs not
like him. He's told us that several times. He =ays his
dad hita him. And T've Jjuet watched Rigo, ol know, now
that you'rea —— I'm thinking about it, yeah, he's harsh and
h= dossn't spars words. And his idsa of Jjoking around

is —— can ba vary hurtful, but he's sble to laugh about it.
Hze finds the thimgs that he deoes and says funny. So it'a
very off — 1t puts you off becauss you're not really sars
how te respond or act ecauss Rigo i1is vary — he laughs=
about inappropriate things and you're just -— and he's
gquick to get angry and Lo st a8 tona. I don't know how to
explain thia. It's just — it's hard to say with workds.
Itte just == he has a way about him that is just -— he
just -— 1it's hie way or the highway. He pouts.

When you confront him about your concermns, dees he admit
to, I guess, the incidents that the children relay to you?
The conversation thet he — the one conversaticon that
sticks in my mind that Rigo.and I had with =ach other;
that's the only thing that 1 —an really think of in this
situaticn because I'm ao nervous, but when we wers leaving
the foeotball game last fall, ke told me that he has & hard
time with his temper and thakt he just — he said, I don't
Ffeal that close to Isalsh and 48 much as I do e Taye. And
he was like, I just lose my — I just lose my temper. I

Joet —— I don't Koow Nhow o ger 1T togather. And 1 was

G130




131

1 1ike, Well, you just get — you nesd to go — vou nesd to

2 talk to a counselor. You peed bto ao somsthing: And I told
3 him then that, you kheow, that — I've talked to Rigo,

4 actually, a couple of times, but he's menticned being

5 suicidal and he's mentioned having angsr proklems himsslf

& to ma specifically.

7 Q Heow recent were those conversations?

8 |A That — the most recent one was in the summer and fall of
9 last ywar becanse I have rarely seen him or spoken to him.
10 He stopped really being around us at all, other than when
o the kidas were at sports. I neticed it a lot in June
12 becauss that's the anniversary of my aon'z death and we
1.3 always get together as a family. And he actually did show
14 up for that, but he was — he didn't hardly talk or
15 anything. We sat by the fire;, but he didn't really have
L& anything to add. And I've r=ally hardly spent amny time
17 with Ihdm at all. But as far as that conversation that ias
18 prevalent In my mind right neow; that happened at Box Elder
19 at the football game when he was talking about his own
20 Ltampar and —

21 Q Ckay. 8o wazs it unrelated to alocohol?

22 | A Well, yeah. We wers at a foothall game. There was no
23 aleochel thers that day, of coursea.

&4 Q 5o he was stone-sober?

25 A Yeah.
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And he was expressing to you some of his mental thoughts?
Tep.: And he's told me, too, that he's been depressed many
times=.
MR. NELSN: All right. T have no further questions,
Your Honor.
THE COURT: Cross?

CROSS-EXAMIMATICH
(BY MR. MOCNEY) M=. MWagner:; some of your allegations skem
back more than ten years ago, correot?
Which allegation are you assumning or -
The varicus allegations that yvou've testified to Just now.
Your question is unclisar. Can you be mors specific?
1'11 do 1t this way., YTou'd agres with me the parties hame
boen together approximately Cen years, oorrent?
Teah. Ter, elsven. Yeah. The summer of 2013, And I
think in "18, they took a year-and-a-half bhresk where thers
was another proceading.
So 13 1t fair to say they've been together off and on for
approximately 11 years?
Teah.

You'd agres with me that youtre aware of my client

1
—
=
=
iT
)

counael ing, oorrect?
Yeah. The kids let me know that he was going to
counsel ing, uh=huh.

And as It concerns your allegation of what Mr. Nelsen has
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identified as corporal punishment, just because my client
hag certain expectations of the children; that's just a way
of parenting, oorrect?

That's == that is true, ub=kh.

And Just becauss you belisve something iz harsh, that's in
your subijective beliaf, aorrect?

Mot really. I would say that == I'm glad that wou
menticned thiss So abput — 1 think it's been about four,
five waelks ago, =21X weeks ago; I can't — but my grandson
Isaiah agked me if I wanted to take him for & drive and 1
gald, Sure., And while we were driving: he aald, I want to
tall wou somathing, Cockle, about — but I don't want you
to overreact or get upseb. And I agreed to that. And he
tald ma that hies dad had bean beating him with a gun belt.
Now I den't == I don't ¥now anything about gun kEelts or
what a gun belt i=s, but that was his word=, that h= had
bean beating him with a qun belt. 8o I think that that
world be irrational and beyond normal parenting punishment.
You've never witnessed that, though, correct?

Ne: But I beliavae ny grandson.

And whiils wae're talking about parenting, you understand
that your daughter usss 1llicit drugs, correct?

T1lieit druga?

Gorrect,

Mhat woula those Hha?

G133




13

14

15

134

0 ¥ o0 ¥ OO

You agres that she smokes marijuana, correct?

Tou agres that she scccasionally uses cocalhe, oorreat?
Yeah. BSo does Rigo.
That 'z not my question.

Tou understand my client has a COL —
I're never ever Zesn her use cocains, no. Ever. Never
even heard aboub 1t.
But ba=ed on that, that's ckay to parent while you're under
the influence of marijuans, correckt?
MR. NELSON: CUbjectCicn.
ITwe never seen her under the influsnca of anything
caring =— for a parent, she's an ameEzing mon.
Tou've mentioned the foofkhall gams. That alleged
coniversaticn took place a year ago, Sorract?
In the fall festival, y=ah. In the fall, y=ah. MNot guits
a year.
Tou'd agree with me that you have left a volcemail on my
client's phons as it concermns frustrations with my <clisnt
allowing your husband to came to their house when you and
vour husband had besn in an argqument, corrsct?
Ohy I have ng idea what — what —— that would ke ysars ago.
S2 I have no idea what Rigo's collected in information ot
what my relationship with my hushband has anything te do

with relevance to thils situation.
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situation, correct?
Abesclutely not, huh-uh. T do know that mye huskband has had
to spend a lot of time at their house. Something — and
intersestingly enough iz that that was brought up teday, is
that they had a protocel; I guess is what they sald, =set up
18 that when her dad had a key to their house and his shoss
were at the bottom of the door, she would be safe. So 1
knowr that Jay stayed at thelr house a lot and that used to
trustrate me because I didn't really know why Jay had to go
oyer there and stay a loty; but yeah.

And we loet a child and I'm not sure if you understand
that, but we ==- we've been put through a lot so yes. And
a lot of Times parents don't make it; they don't stay
married after they lose a child. So there is no doubt that
w= havs cur probhlems.
And T'm sympathetlic —
And T have no ildea what they have to do with this.
1'm sympathstic for that, mavam, bub you had testified —
1'm sure you ars.
-= gz ko oconcerna of what vou beliesve to be Rigo's
parenting style so 1'm asking you those gquestiona.
You didn't ask me Rigo's parenting style at all,
Turing any alleged incidences, have you called lsw

antorcenent @
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I have not.
MR, MOCMEY: DNothing further, Your Honor.
THE OOURET: ERedirecot?
MR. NELSN: I have nothing further,
THE OOURT: All right. Ma'am, you may step down. Thank
yoll.
[Mitness excused. )
MR. NELSON: Your Honory and thess witnessss can atay in
he courteoom?
THE OJURT: With the understanding they won't ke called
back or they can't be called back, they may stay in the
CoUrtroom now, yes.
MR. NELSN: What if they're rebuattal, though?
THE COURT: hlope.
M. NEL2ON: They have to stay out?
THE QQURT: They gobt to stay out.

MR. HELSO: I have no other wiltnesses, Your Hohor.

THE QOURT: All right., Mr. Nooney, oo we nsed to take a

little break here to organize? 1 mean, are you calline

witnesases? What d ol plan to do?

™
b
'

MR. NOOHMEY: Your Honor, let me just proocesd just for

THE COURT: That's fine.

MR. MOCHEY: ~-— to try and e az efficient as we cany, I'm

raady To call my flrst witnass.
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THE QOUET: Yery good. OCsll your first witness.

MR, MOCMEY: Can you ask == Your Honory; I don't know if the
dodr 1z going to ba open or —

THE COURT: Well, Mr. Nelson, what did you decids or, I
guess ——

MR. NELSON: I'm not going toe call them back even as
requttal.

THE OOURT: Ckay. I think, ma'am, wers you just waiting

for your hushband to coms back?

THE OQURT: OCkay. TYeah. You can go ahead and go gral vour

ME. NOOMEY: 1I'm going to oall my client, Your Honor.
THE OOURT: Very wall.
MRE. NOCHEY: Thank sou.

RIED TOVARE,

called as a witness, belng flest duly sworn, testified as

y
-
;.
o

"
DIRECT EXAMIMNATICR

(BY MR. HOOMEY) Flease state your name for the racord.

Rigo Towar, R=I=G=C.

And, Rigo, are you the Respondent in this current mattar?

Ya=, =lir.

And, Rigg, there's g premarked exhibit binder in front of

wotlld direct yeur attention firset te Exhiblt Number

WYOLL,
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104. Are you aware of an allegaticn that you didn't leaw
the home for roughly three days?

T am.

Ts that trus?

Falze. It iz not trus.

o ¥ oo M

And 1a it fair to say there's a various timelins and based
cn the allegations that, appearently, now iz predating
January Bth, bubt did yeu leave the home on January Sth?
A Yes, I did.
And is it a ftair and acourate copy of the various dates
that woild be a timeline and a scresnshot from your phone
identifying your looaticon?
A Yes. That is an acourate timelins from my phone that goess
ayerywhers with ma.
Did you modify that?
Mope.,

Do you have the abllity to medify 1£72

¥ 0 P OO

I doni't believe zo. It'zs a Google Map thing that's on
anybody's phones.
MR. NOCMEY: Your Honor; 1 would offer Exhikbit 104 into
evidence.
MR. HELSON: MNo objsction.
THE COURT: 104 i=s roceived.

I'm sorry. Exhikit 104 1z received.

Q (BY ME. NOOMEY) Rige, I'd direct your attenticon te
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Exhibit Mumber 101. OCn Page 2 there's an allegation as it
CoNOEIns your rap shest. Have you ever been charged of &
glmple assault for simply —— LTor sinply assaulting or
assaulting a femala?

Noy I have not.

Do you have a previous criminal matter where there was an
arqurent at a bar with & boumoer?

Yes, 1 do.

Howr 1oty ago was that?

It was early twentiez. Well, before I met Kylea., It wms
in Deadwood. I was a male bartender. Thers was no haimm.
I just was over intoxicated; got pepper-sprayed, went to
jail. Releassd myself the next day from jail.

And yoeu're 35 years old, correct?

Corract.

So that incidsnt happened a long time ago, correct?

5.:-

IL

Lrac

b=t
a =

]

b=
I

L

g's a =seriez of sumarises of incidents that would be on
the next page, Rigo. There's not a page number. Have you
heard the allegations as it concerns an alleged incident of
yvou retrieving an AR=-157

Tes.

What, in faet, wera you doing?

This iz the one on?

Jamiary —— Decaembar 30 of 20Z23.
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Docember 30 of 2023, we wera at a kids' Skethall
tournament in Spearfish, a Mew Year's Eve tocurnament. The=
childran, Jarryjay was thera, Eylea, and mysalf. Upoh
leaving that tournament, tha kids had thres opticns of
vehicles to jump in. It wasn't anything I had dens towards
the kids or anything., They chose to go with their mother.
And I stopped at McDonald's and got myself something to
eat, [ got twe Fireball shots and I think, like; a
siz-pack of kasr. I drank ong of those Fireball shots when
1 got hoeme. Then I procesded to go to the back poocm. Me
and Eylea wars already not adgresing and getting along at
the time. I went and put a battery in this red dot, not a
laser, a Bed Dot scope that iz on that AR-13. Then I put
the gqm away. It was a Clve-minute deal.

Tou were Just by yourself during that incident; you didn't
bring ths gun ocut in front of the children?

Moo T atood at the gun safe directly Iin front of the door
with 1t and 1t went right back in the safe and locked it.
And it's your practice to have that AR locked in a securs
safe, correct?

Yaz. That's where 1t i= today.

IInless you're wsing ik, oorrsct?

Coryect.

You never pointed that gun at Eyvlea, correct?

Corraect, 1 never pointed it.

G140




141

Lol A

You have never pointad a gun at Kylea, correct?

I have never pointed a qun at anyiody.

Aa 1t concerna the alleged incldent on Jahuary Sth and the
thres days, you, in fact, never threatened Ms. Wagner or
the children, correct?

Corract, I never made no threats.

And waa, in fact, had left the houss, despite her
positions; correck?

Yeah.

ME. NELSQ: Your Homor, I'm going to abject on the leading
nature ¢f the questions.

THE OOURT: Cut down on the leading, please. Go ahead and
ask that guestion again.

(BY ME. NOCMEY) As it concerns the January B 2024;
incldence; do you taks l1ssua with her allsgations?

Mo, I do not. I did not lock my=elf in 3 bedroom for three
days.

But my questicn is, do you take an issue == like do you
take issue with her allegations?

Teah, I hawve an ls=ue with it.

And whiy?

Because they're falss accusations.

As it ecencerns the alleged incident eon January 14, 2024,
what happened during that alleged incident?

The only lasar I can think of with that incident is that
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lager pointer that T was showed a picturse of in the drawsr.
I wazs at Menards with my children. They had laser pointers
for like 98 cents, T think, In Jamary edmetime. Me and
the kids bought them to play around with ¥ylea's dogs and
to teasze the dogs, vou know, likes you do with cats. And
octher than that laser pointer, I don't know whare this
could have came Erom.
Dz you recall sver pointing & laser pointer at Kylea or the
children?
HNoy, I do not.
And T direct your attentlon to Exhikbit 113,

Phat iz Exhibit 1127

It locks like a .45 Smith & Wessaon.

oh, that's why.

In that drawer that 1s a laser polnter on a key chain,
the zame kind of laser pointer I had in my possession 1in
the truck.

That ——

You push @ button and it displaye a laser.

1a that intended to be mounted on & firearm?
Mo, it is not.

T would direct your attention to Exhibit 110.

Thera's thres photographis, Rigo. What 1= the firat
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photograph as is depicted on Exhibdit 1107
The first photograph 12 a picturse of my AE=15 the day I
picked it up from Scheels sports.
And I'm cn the first photo so you got to go to the
tes stamp, Rigo. Tovar —

That i=s ——

That 1s a plcture of the scope that 13 mounted to that

(BY M. MOCMEY) PAnd then what do photographs Tovar 0172
and 0173 deploc?

Thosa are picturss that I toock the day I picked up that
firsarm at Schesls in the back seat of my plckup becauss it
would ne leonger fit in the case oncs they meunted that
scope on it for me.

Are these falir and acourate photographs of the Bed Dot and
the AR-157

Ya=z. That iz a Red Dot, not a laser.

M. MOOMEY: 1 would offer Exhikit 110 into evidence,

Your Homor.

MR. NELSON: [No objection.

THE OOURT: 110 iIs receivad.
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(BY MR. MOONEY) Rigo, have you ever had a laser mounted on
that AR=-157
Me, I have not. That 1s tha only scope T have evar had an
thers, who Schesls at the sporting goods section for the
tiresarms mounted for me. That firearm still ‘gits in the
gamns — wWith the same scops conmbo kit in that safe today.
I8 this the only AR=15 you own?
Tes, it is.
Can yon explain te the Court how a Red Dot works.
Yoz, I can. A Red Dot is a dot that only projects —— you
only see the dot in the lenhs when locking through the glass
lens. It doez not project a laser amd poinmt. And a red
dot doss not appear at an object you'tre pointing at.
Ao 1t concerns Che slleqed inoident, Rigo, and back on
Fxhikbit Mumzsr 101, which 15 the Petition and Affidavit for
FProtection Order filed by M=, Wagner, if you would please
turn — 1t will be the second page of the Summary of
Tncidents. I'm at the top on incident allsged on
February 9, Z024.

What de you take lssue with as concerns the alleagation
on Februgry 9, 20247
That statement on February 9, 2024, is also false.
Had you ever kicked one of the pupplies or the dogs?
I never had anything te do with those dogs from the

bagirning from the time she got —— even brought, intraoduced
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the female dog that had the pappiesa, I never had anything
to do with them. I didan't wmant them in my house. They
destroyed the houma. They made 1t messy. After the
puppies wera born, T never had any part to do with the
puppies and 1 lst her know that the day they were born.
Did you ever pelsan the puppiesy

I never went around the puppiss. No, I did not,

A3 1t concemms the alleged incidents on May 22, 2024, whak
happensd thae morning of May 22, 20247

The moming of May 22nd -— I had the boys the night <f the
21zt overnlght per my parenting agresment. They spent the
night with ma. I got them ready feor achocl in the morning.
1 packsd thelr bikes in my pickup, went down to Wildermess
Park uwhere they do a bike-to—school day. 1 atarted
unlosding the Bikes. Kylea was standing at the rear of my
pickup truck talking to anobthsr mother ard her kids there
at the parking lot at Wllderness Park.

Az I'm unloading things, Isalish iz not getting out of
the pickup. 1 didn't really know what was going on. Hyles
proceeded to ask me, Well, where's Isailah? And I said, Ch,
hets in the truck. 8o I walked over, opened up the door to
the calp of the pickup. I said, Isaiah. what's going onf
Isaiah was upset because sha did net pack uniform clothes
a3z these kids go to pub- -- or private scheol. I had

informad Toalah that that laot day of school thoy were
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I told him I'm net going to get into 1t with you guys.

When we et to the playgroiand or ta the park, yoifll soa
everybody elss in unriform. So Isaiah got upsat when wa
pulled up to the parking lot becauss he did not have his
uniforn.  Jay pulled into the parking lot, I balieve,
exactly cne or two vehicles b=hind me because I sesn him on
West Chioago Street when I tumed on the strest to go
thera. He dropped Kylea and her kike off.

Igaiah finally == after talking to him, I get him to
get out of the <ak of the vehilcle and I'm tryving Lo talk
him inte going on 8 bike rlde; telling him, It's your last
aay of school, buddy, let's go and make it a good day.

Igalah decldes to oconfront Kylea about this, about not
packing school clothes, and they got into it. RAI11 said and
done, thsy had their little disagresment. It lastsad
filve minutes or however long. Then Eylea decldses she was
going to stay so I pedaled my bike to that nsxt parking lot
over, which 12 where Teyo was, and then I rode my bike from
thera all the way to the school. The bell rang. Teyo had
to go in there for classe. 1 rode back == my bike by myself
back to the park,; loaded my bike. Eylea was sitting om
this, like, Z-foot ladge around the playground with Isaiash,
I was going to leawve and I noticed she was still there and

I was trying te get Isalah fto go to achoal. S as I'm
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drivirig by, I had my window down —— the weathor was really
nice oub == and I said, Isarah, come here reslly guick;
plessa. T wanted to give him a hig and try to metivata him
to go te school. When I started asking for Isaiah to coms
hare, Kylea velled at ms and =aid He will not comes over
herep he will not go over there) he's not golng over there,
and Just kept repesting herself. And I put my truck in
park. I was Just trying to get him to come ao I could give
him & b ard trying to get ham to go to schonl. And sa T
put my truck in park, but I didn't approach to leave the
parking lot, 1 walked over, walked arcund Eylea, and egan
talking to Isalah. The whols time I sat there talking to
Isaizh, trying to get him to go to school, just having =
convargation with him:. I wasn't over there evan to talk
about Kylea. She clalmed that I tried talking to her akout
plcturss; I never =aid anything about pictures, She's ths
cne that brought that vup. T reminded her that T was not
there teo talk to her. I progseded to try te talk te
Igaiah. Pnd then at the end of it, I seid — Iszaiah locks
at ma and he said, Dad, we don't need no problems. I saild,
I know, buddy, thatfs why I tried to get you bo come to the
Lk .

And then when all that was 2aid and dene, she allowed
him to walk kback to the vehicle with ms, where I gave him a

hug and a kiss and said, &Go have 3 good day at school. And
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that was the incident. Thers was no hands. No, 1 nevar
tried to talk to her, nothing.

Did yoi1 evar charge at Eylea and Tzaiah?

s il ool

Did you sver in a menagsing mannsr approach Eylsa or Isaiah?
I did not.

The svening of May 22, 2024, what ccourred then?

That evening — that happensd in the moming. We wers
suppoased to ke at that bike park at T:30 for the bike ride.
Later that evening school got ocut, the kids had bassball
practice at West Middle Schogl flsld. I showed up to
practice at 5:30 because bat practice went from 5:30 to
Ti00 pom. FKylea showed up half an hour late with the boye.
1 was up at the cage helping the coaches with practiosa.
Kylea showed up 20 minutes late; the boys grablbed thelr
g=ar, ran oukb there, started practicing. And T would
always help, you know, just catch the ball and stuftf.

And Kylea got cut of her vehicle for that entire
practice and stood within 10 feet of me. This wvas from —
the ball park incident happened at 8:30; sarlier that
motning sfter the bike rides, and she came over and satood
within 10 feet of ma that whole hour of practice that she
was thara for, frem 6:00 to 700 p.m.

Did she sver tell you to get away from her?

Mo, And we never sxchanged words.

C 148




10

e

13

14

15

143

To your knowledJga, was law anforocsment ever called on that
alleged incident on May 22, 20247

Me.

Thera's been various allegations about a baelt. Have you
ever whipped the boys with a belt?

8o, yeas, I have once. And In tha last parenting agreamsnt
when we separated in 2018, thete's g secticn in there that
says no physical abuse or no spanking the children, however
it 's worded. That's basically what it's atating. When
Ioplea and I got back together in 201%, it got to a polnt
wherae she would get frustrated with the childreh, and she
locked at me one day and she sald You need fo spank the
kids. Beoauss 1 got heme from work and she was all worked
up 20 ghe bagqged and bagged me to gpank the kKide. 1
reiterated to her at that point, I thought I wasn't
sumoosaed to. That's what this agreement s2yvs from when we
wWent through our problems in 2018, So 1 spanked the kids
pet her teguest.

After a time went by, 1 stopped because pratty scon 1
started to realirze that it was becoming a normal thing that
ghe would ask me to do it. And it was g matter of mavbe
making the kids think I'm a bad guy and she never laye a
hand en them, but it was her redquesting it.

Thers was an alleged incident whers you slapped Isaiah when

ha was 1B months eld. T there any truth te that?
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Fal=a,

Fhen was the last time you saw the minor children?

I believe 1t was May 23rd after wa ware —— that afternoor
we wWere in here for the custody court.

Az it conoemms you ever spanking the children, when was the
last time syou would have evar spanked the children?

Ttt's been yvears ago.

Figoy [ direck your asbtention to Exhibit 107, What is
Exhilit 107%
That is me reaching out to United Services [3ic] to =es if

I could have a supervised visitation te —— with my
childrern.

And is thig a fair arndd acourate copy of that conversaticon
you bhad with United Familisa?

Yes=.

MR. NOONEY: Your Honor, I would offer Exhibit 107 into
evldence.

ME. NEL3®: No objection.

THE COURT: 107 is received.

(BY MR. HOOMEY) Eigo, what were you told by

nited Families as 1t concernsd supsrvissd visitation given
this pending protection ordsr?

Well, it states it here, right here, becauss of ths
restraining order and the allegation involwing quns that

they would not take me ag a client,
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And given that, have you been shle to ses glther of the
children?

I have not seaen the children for five to 21ix weeks.

How has that been for you?

Heartbreaking.

I would direct your attention to Exhdbit 102, There's two
screenshots, What is Exhibit 1097

That iz Teyo, my yvoungest sony; attempting te call me.
hhat is the =econd exhibit, Rigo, that's Towvar Bates stamp
2087

That 1z affter me not belng able to answer because of the

order in place.

=+

Him trying te ge

ahold of ma through text.

Are these =i

Ll

iE=1=101

I

hots falr and accurate coples of the
soresnshot of the phone <all you did not answer and the
text message of him saying to you that you did not respord
to?

Te=, because of the temporary protection order.

MR. NOCMEY: Your Honor; 1 would offer Exhikbit 109 into
evidence.

THE COURY: Fr. Helaon?

MR, NELSCN: No cbijection.

THE COURT: 102 iz recelived.

ME. NOOMEY Eigo, what is vour belief within ywour
. b ¥
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cpinicn of why this protection order was filsd?

I believe it was to alisnate me from the kids hecause
that's all T'wve zean since Eylea moved out of the housa
since February Sth. I'wve atbtempted through text messages
many times to see my children and just to be told no. And
for her to gat back in the hoase.

Juet so the Court understands, prior to the protectiom
order being filed, who residsed in the residencs?

I did.

And when you had parsnting time, is that where you and the
o wonild reside?

Corract. . Ab 2B3E Orchard Lang.

There was an allegation as it concems the alleged head
injury an or about Aprdl 30th of 2024, Do you recall that

testimony?

What, 1f anything, do you take issue with Ms. Wagner's
testimony as it concermn= that incident?

Ask that again.

1711 ask it this way. Was law enforcement presant whern you
want to go pick up I=saiah?

Tez, it was, So that day I was suppossd ko have visitabion
from 3:00 to 2:00 pom., a five-hour viasit. She sent me &
copy of that zame picture from the school marse. I reached

T

out to ek and I gaid, Hello:. 1 will be over thare at
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3:00 a'clook to picok tham wp. 1 was picking up — supposed
to pick them up from =school amyways, but then since that
Incldent happened with Tealah, he was In Eylea's care. 1
called law enforcement becanse I knew there was going to be
1gsuss getting him onos I arrived at their house so 1
callaed law enfercemsnt to just basically keep the peaca.

Tpon arrival, Jeanne opensed the door, and there was
gome confrontation thers between me and her, the way she —
1t juat —— that'= bkeslde tha point. Eylea finally cama to
the door minutes later and started to argus with the
officar that he was net — she was not Lo let e take hilm.
And I said, I"ma — I'm & parent. I can take cars of him
Just like you are, even if it means I go back to my house
Lo hang ocut with him. To ma 1€ was valulng the time I was
golng te get with him that I very rarely got.

She's u=ed thsse excuses prior to this that they were
111 to keep theam from me and I just wa=n't going to have it
che more time. So that's why I tock the steps I did; to go
over with law enforcement. And even the officer
re—informad her and restated to her, IF yvon have a custody,
I can't do anything: this is 5 ciwvil matter. I would
weually suggest teo people that you follow the agresment
that you have.

And then finally she invited us to go in the house. I

looked at the aofficar and I sald, I won't o in the house
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By mysalf. I refuse to get cornsrad in a home that's not
mine, where her parents ares In and she 18 and outside of my
comfort zorne. Well, theh once the offlcer had anm invite,
that was my, Skay. I'm going fo be accampanied by him. We
went inside:. Eylea stood in the bedroom 5 f=et from me.

I walked up to I=salsah and I asked Isalah, How dre oo
Feseling? He kind of like tucked a little kit in the shests
and he was like; Well, I'w all right. 1 mean, he was kind
of givimg an anawar. And I sald, RWell, yon're supposed fo
have time with Dad today, buddy. Do yviotr want to go with?
And next thing 1 knew, he Junmpsd out of —— he Jumpead up in
the kbed as 1f nothing —— he newver showed signs of me to —
that anything was serigus. If he was that hurt, he should
hawve want to the hogpltal and got ®=-rays 1f 1t was a haad
traums deal.

T gaid — I told I=aish, Well, w= got to get going or
wWe want to get golpg, you know. Teye's golng with me, IF
you want to oome with me, you have to make a decision. He
locks at me and =avs  want to go, and hs jumnped out of bed
and went wWith me. By the time we get to — we got to the
houss, hung oot for a little bit, and the boye had a
basseball game that afternoon. 1 reachsd out to their
baszelball coach and told him what had happened with Isaiah
and he salid he had already spcoke to Kylea. So, therefors,

Eylea had already spoken to the baseball aoach 2o they knew
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to lock for any signs if there was anything really wrondg
with him. He played in the baseball game that whole
aftermnoon, nevar showed sighe of anything. I naver heard
anything of this aftar.

Tou heard allegations from Ms. Wagnsr's mother, correct?
Correct.

Have wou ever told her that you weres suicidal?

M.

Havre you ewar told har that you have a anger proklem?
Mo .

Did yvou aver get atuck in the middle of Eylea Wagner's
parents whenn they'd get in arguments and you had te then

mediate betwesn both of them?

Waz there == were there ever any times when you reached out
to Jerry Wagner as to concermns, issues, that you and Eylea
had?

Yez, I did.

When was the last time you would have done o7

I belisve it was early Dec— —— esarly to mid-Decanber. T
met him st the Open Bikle CThurch parking lot. I parked my

pickup thera and jumeed in his. We drove arcund for
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approximately an hour, That®s all the time he had because
he had to get home to his wife. I talked te him as mine
and Eylea's relaticnship was already on rough teérma. Al
T basically told him was I need advice on how to makes
things work with your gauvghter. I neead to ynogerstand her
more. And that's all our conversaticn was, was me trying
to get somekbody elsze's view, somebody that knew her better
than I did, which is her dad.
Fa= thare evar a time you raached cut to Jerry Wagner as to
concerms yvou believing Eylea wae going to harm herself?
Tes, I did.
And whiat happened during that interaction?
1 received a message from ¥iylea. She had possessicn of
Tevo. I was walking armad at Slous Park with Isalah and
she sent me a message that was suicidal -- I belisved was
suicidal. I called Jereyjay and I told him becauss I had
spoke to someboedy else — 1t had te be a fast thing becauss
you zee something and sometimes you only have 50 much time
to react. 1 could have called law enforcement or I — buk
T chose to call him and give them the benefit of the doubt.
I asked him, When did yoo last talk to Kvlea? He
said, It's begn an howur. He was at Menards when I talked
te him, actually. And then I said, Well, have you talked
to Eyvilea &t all? 8o he said; Hold on. Let me call her. 1

read that direct fext messagse to him so he khew aexactly
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what she told me in the text messags. He — I let him get
off the phone so he could reach out to her. He called me
bhack and sald, Evervthing's fine. Her and her mom Jjiast got
fnte an argurent. Tensions are tight. Jeanne's been sick
ana there's just — she nesded to get ocut of the houss.
Beyond law enfercemrsnt being called essentially to kesp the
p=ace, has there ever been law enforcement called as it
conocems any allegation of you haming or petentially
harmiteg Ms. Wacner and the boys?
Mo
MR. NOOMEY: Your Honor, 1 have an audlo recording.

I know the Court's slready teld ms I can approach, but
I1'm going to grabk what'e been premarked as an exhibit
within the original binder. I'm hopeful that —
THE COURT: o wWhat you nead to do.
MR. NOOMEY: — I can operate the technclogy., I've dones it
in frent of Judge Wipf Pfelfle so I'm hoping 1t w1l work
today.
THE COURT: Sur=.
ME., HOOHEY: [Compzlied. )
THE OOURT: Do vou nesed a microphons o anything for that
T ==
ME. NOOHEY: Your Honor, I —— I have it plugged into
Source 2. It deoes not want teo seem to play. I gusss sinos

there 1a just a speaksr, 1T I could Just plug in.
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foundation for it with yvour client == or I'm assuming it's
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with Mr. Tovar hera. bWhy don't you take care of that p
and then wa'll sea if we can figqure cut the techmical part.
MR. NOOMNEY: Thank vou, Your Honor. 1 apologize for the
inoonvenisnce,

THE COURT: You're fine.

(BY MR. MOCNEY) Rigo, 1'm going to play an audio
recording. If you would please listen to thi= andio

recording.

=
Tas,

o

i
Ed

THE OOURET: Well, letbt's do the foundation first. Sao
there's an objection bafore you play it.

[(Aundio recording published at Chis time. )
M. NEL2ON: Chjecticon, Your Homor. I'd have it stopped
and get the foundation first.
THE QOURT: I think he's Just doing that with his client
right here.

Why don't you hit the pause button.
MR. NOCMEY: (Complied.)
THE OOURT: How long is it
MR, HOOMEY: It is 2 minmates and 57 seconds, Your Honor.

THE QOURT: Mr. Helscn, have you seen this cr heard this

T

recording? Are you familiar with 1t7?

M., NELSON: 1 don't halieve So, no.
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MR, NOCHEY: Your Honor, if I may lay some foundation?
THE COURT: Fleas=e.

(BY ME. MOONEY) FRigo, dld you reccrd audio on or aboat
May 22, 20247

Taz, 1 did.

khen did you record it and wheres weare you at?

1 recorded it the morning at Wilderness Park., I was by moyr

f=-

plickup trying te talk Isaiah into getting out of the
ik
Beyond that audic recording, did you record then an
incldent that Lollowed that?
Yez, 1 did. Cnce I returmed from the =school and rode back
and was at the park speaking to Isaiah when he was sitting
next to his mother ofn the —— at the playground, 1 recarded
that.
MR. NOOMEY: Your Honor, 1f I may Just briefly play
Audlo Recording Number 2 to lay additlonal foundatdoar,
THE QOURT: I gue=s that's what I thought you were dolng
there.
MR. NOCHEY: Thera's two recordings, Your Honor.
THE OOUET: Ckay. Yeah, go ahesad.

[Audio recording pubklished at Ehis time.)
THE QOURT: Ias that encugh, sir, for you to be familiar

with 1t, Mr. Tovar?

THE WITHMESS: TYa=.
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(Fudic recording stopped at this time.)
THE QOURT: All right.
(BY ME. MOCWEY) Are both andio recordings, Rigo, falr and
aocurate depictions of what was recorded during the tims
you took the sudio recording?
Tes.,
Do you have personal knowledgs as it concerns the
incidences that led te these recordings?
Tes.
ME. NOOHMEY: Your Honmor, 1 would offer Exhibit 10%&, which
are the two audio recordlinga that I have played for
Mr. Towar to listen to.
MR. NELSON: No objection.
THE COURT: Mr. Helson?
ME. NELEON: No objection.
THE OQOURT: I guess — =o you think that you have played it
and been able to plug it In and get it to come over the
spedkers here == or tell me this. Is it going to be clear
encugh® If you just bend the microphone over that thing,
are wWe going to be able to hear it well encugh?

MP. MNODMEY:

hope 2o, Your Hooor.
THE COURT: I=st's try it.
ME. NOOMEY: Clay.

(Pudic recording puklished at this time.]

Q (BY ME. NOOMEY) Rigo, what were you trylng Co acoomelish
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during the audic recordireg?
I was trying to get Isalah metivated to go to achoc]l and
continie the bike ride wea sat to do that merning.
Why did you record this incident?
CCURT FEPCRTER: Flease pull that migo in front aof you.
THE WITHESS: [(Comnplied.)
At this point Kyles had already been confrentaticonal with
2 20 | got to the point whers 1 started recording any time
I was arcund her.
ME. NOOHEY: Your Honor, if 1 may play the ssoond audio
recording.

(Audic recording published at this time.)
THE OQOURT: (Can vou start it over, please.
ME. NOONEY: (Complisd.)

(Padic recording published at this tims.)
(BY MR.. NOCHEY) FRigo, what was the purposs of you going
back to the park on May 22, 20247
My pickup was there. I parked theres, unlcaded the bike,
rode the bike to the schocl, had to r=turn to my vehicle to
proceed to go oo work.
Who was present when you returmed to the park?
Fylea and Isdaish sitting on the edge of the playarocund.
id veu evar yall at her?
Moy I did nokt.

Lid you aver yell at Iaaigh?
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Mo, I did not. I only asked for him in this sams veica to
come over and talk to me, please.

Juet 2o 1t's clear, ia the female in the audlo readpdlng
Kylea Wagner?

Tag, it i=s.

And the male, the desper volos, would be yoursaelf, correct
Wa=z law snforcement ever called az 1t conesrns that
inoident, if you knowd?

Mot to my knowledge.

r+

The day prior to you Tillng the Verified Motlicon for Change
of Custody, wers you invited to go to Floridsa?

HWno Invited you to go to Florlda?

Kylea Wagnar.

And had you previously been invited?

MR. NMOCMEY: I have nothing furthesr on Direct at this time.
THE COURT: Cross?
MR. NELSON: Thank you.

CROSS-EXAMIMATION

Mr. Tovar, how meny times did Kylea ask

(BY MR.

;

you to leave the park there on that audio?

Twoe Thres, I don't remember. A few

How much do you welgn?
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MR, NOCHEY: OCbjection; irrelevant, Your Honor. First off
sl R

THE COURT: OCwveaerriled.

18]

MR. NOCHEY: — inappropriate to ask the Court -- to ask.
THE COURT: Cwverrulsd.

(BY MR. NELSCH) How much do you welght

Z2B0.

Have you ever thrown Kylea down and choked hesr?

Nz, I have niot.

You're physically able to dao that, though, aren't you?

Yeah., If vou're golng off 2ize. 1 being a mals versua s

THE OQURT: He can answer to the extent he knows.
Crrerruled.

Ask that again.

(BY MR. HELSCH) Vhen Fylea asks you to do something and

you don't do it, cam she become fearful of youf

1

She never told me she was fesarful of me=.

I—l-

She could if yeu're going off sizse and gender, but she
never teld me she was fearful of me.

8o for you to underatand her after, what, 11 yeara of a
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ralatiocnship, she has to vearbally expreszs herself befors
youl understand her? Is that what you want this Court to
bhaelliava?

T == say that again.

What 1 hesard you say that yvou — to understand her heing
fearful of you, she would have to say samething to youf?
Mozt of the times -- I quess because we were gtill in &
relationship or at that point we weren't, but we'd known
each other for years. I would have thought if there was
ispue, wou would have brought it up.

Yol mean her?

Yeah. WVerkbally she should have sald something.

All right. ©On December 20th of 2023, had you lkbeen
consming aloohol?

T had & Fireball shot that I bought in Spsarfish when I
laft from that basksthall tourmament, for HNew Year's Eve
tournanent, of the children.

I think you also said you bought a six-pack.

Yeah. And I don't recall how much of that I dramk.

ALl ragho.

I doni't know if I drank one or two or =-—

Dr =ix?

Yeah.

Iz that a yeah?

I didn't say 1 drank six. 1 =aid 1t cculd be ohe Co =s1X.

b= 1
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All raght. And how does alocchol affect you?

Wz2ll,;, as a heavyset person, more alocohol probably would
affect — T don't know., The zama way 1t affecta everybody.
Do you have inhibitions?

Tou change. Just like with drugs and aloshel, it changes
your mentality. It affects everybody the sams.

All right. And how reqularly had vou consumed alechol?
MR. WNOOMEY: Objection; relevance, Your Honor.

THE COURT: Overruled.

Vary rarely.

(BY ME. HOONEY) [uring your relaticnship with Kylea, have
thers been other times in which you'wse consumed alocheolic
bererages?

¥

1]

2. ['we consumead alechal Theoughout the years.

All right. And would there bBe arguments batween the two of
You?

I wouldn't =ay be — thers was arguments involving aleohol
and net involving alcchol.

All right. But at times when the aleghol is involwed, do
you becoms more argumentatlve?

No.

82 it desen't affect you in that respect?

Well, ['m sure it dosa. It affects ywour state of mind.
That's what aloshel does.

Ch, okay. All right. So on this evening, Deocepber 30Th of
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2023, vou'd been drinking and you were in the room whers
the gun safe was, correct?

Tez. Alona.

But sha heard you open up the gun safs.

.I.

i

r=
And you pulled out the AR-15.
1 already had it cut.

All right. Well; you had it in your hands then.

]

]

as.
And you had been arguing, the two of you?

We hadn't really spoken That day, other than a few words at
the tournamemt. From the time I got homa, I don't recall
speaking to her.

Dkay. 8o yon were andgry with her.

M. NOMEY: Chjection; misstatemsnt of the testimony,

Tour Honor.

THE COURT: Cverruled,

I wouldn't say I was angry. By this point I had already
seen sSlesping in my children's room to aveid confrontation
with hear.

(BY MR. HELSCH) But you weren't at this tims, though?

1 waan't sleeping, but I was kesping to myself to prewvant
confrontation in front of the children.

Th. So instead of trying to aveld having & confrontaticon

with Kylea, you're saying that you weren't in her face, but

G166




o ¥ oo M

o OB oo W

vou zald you went to a gun safe after drinking alecheolic
beverages and got ouk an AR=15.

Teah. The scopa. Yaeah.

All right. You had the gqun, though, too --

I

i

r=

—didntt ron?

ME. NOOHEY: Chijection: asked and answersd.
THE COURT: CUverruled.

(BY ME. MEISCH) And so 1T you were holding this and =-

could you understand how a person lcoking at another perso

wilth a gqun can be Cearful?

Teah, I undarstand that.

S0 do you think she was fearful of wvou at -— on that
momnerit ?

I doni't helieva so.

Dkay. 1et'= go back to the park. You get out of your
truck; you're walking towsrds her. She's on the banch,
Ccoriect?

Correch.

And sha really has asked you net to be in her space
basical ly, correct?

Yeah. It was an act, I belisve.

el

And she asked that a mumbar of Times, correct
Gorrect,

8¢ inatead of walking away, you continue to approach haer,
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right?

I didn't approach her; I approached I=aiah.

Oh. TNWeall, they ware together, right?

Yeah. I == you even heard in the recording where I told
h=r that I was not talking to hery [ was talking to Izsiah.
All right. But, Mr. Towvar; EKylea and Isalah are there on
the kench together, and you'lre approaching both of them.
Yes. lsalah, who stayed the night with me the night prior
80 I theught I hada right to approach my child —

Dlay.

— hacanse he Just gpent thae night with me.

I'm Just =-= I'm trying to get inte your, I gquass, ratlongla
for spproaching her when she's asked you plesse nob bto come
near her.

The part you didn't get before that audio recording, I put
the tmuck in park. 1 asked Isaiah from afar while I was
5t111 in the plckup, Isailsh, come herg, pleass, T want to
get a hug and kiss, and say goodbye, and try to talk him
into goling to school. She started yelling and sayving, No.
He's pnot coning over thera. So I attempted to have him
come over to my vehlcle to give hima hug prior to that.
Dkav. Did you ask her to bring him overs

No. She just directly started responding that, no, he's
not going over there and yelling acrossz the park.

All right. Mr. Towvar, 4did you ask her to direct Tsaiah te
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go give your daddy . a hug?

I said; I just want to talk to himg just have him coms over

All right. T just want —- I want to make surse we
understand what was going on hers becsuse it's just an
auding right; that you hawve?

Ye=z, that's trus.

And on that audio we can hear how many times she ashked you
not te come towards her and you 2till did, though, correct?

Correch,

The Jarary 8, 2024, situation — 1 want Lo make sure I
understand what your testimony —- the efifsct of it, what

vou think the effect of your testimony is on Direck. Are
you sayving on January 8, 2024, you lerft the house on your
own violition?

Under what?

Cn Januaxy 8, 2024, you left the house that you ware
residing in with Kylea and yon left on your owi volitilon,
correck?

T was at work that day. Following work — I did not get
hom= at 1:00 a.m. I went to Founders Park and walked. Ab
that age — at that point in tims, I'd I=en seeing a
counselory and he suggested T start exsrcising, taking catrs
of my health. I had just gotten home from & walk asnd

actually got hamne at about H:32 p.m. the night of the Hth.
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When I got home, ¥ylsa and the boys were slesping in the
bedroom. So those acousastions are false.
Dkay. I'm etill trying te follow yon. Janunary 8, 2024, 1=
Menday, correct?
I don't hawe 3 calendar in front of me to know what day of
the wesk 1t was.
W=ll, Exhilit =
January or February B8th?
January Bth.
Wasn't this the weskend that you ——
Ohy; sorry. 1 was on a different subject.
All right. 8o January Bth, this was the weelkend that wyou
came home on a Friday and vou were drinking that weekend,
oorract?
Yeah. I had drinks Friday night probably.
And Saturday?
M,
Tou didn't .go to work en the 8th, though, did you?
Na., 1 don't work weekends.

No.o The Bth ia a Mobnday.

(4 3

The Gth I did go to weork. Mo, I didn't stay in the room
thres consecubive days and the reason for me stayving in
that bedroom thres consecutive days, once again, was to

avold coenfromtaticn.

Bacaniae you'ra afraid of what you might do to Kyleal?
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Mot because I'm afraid, bacause I was trving to avoid those
kind of arguments in front of the children as they were

SN olrg.

You're afraid of what you might do be the kids?

I'm noty Theose are my children, 1 would protect them with
everything.

Do oyou get angry?

Everybody gete angrcy sos yeah, 1 do.

And yonm'we gotten angry at Kylea befora?

Yez. As she doss with me.

All right. And with your anger, vou phyeically hurt her?
Ho.

You get violent, though, don't you?

By T would not say thatr.

Tou've hit objects, haven't you?

In the past.

Tou've hurt your arms, haven't you?

Teah. And those accusations of the scars on my arms --
1've worked in the drone industry for 12 years of my life.
And if anybody has worked arcund the drone industey, you'll
understand the scars that a psrson has.

Tou own & pistol.

Corract.

Tt's got & laser on it.

Corract.,

c17




172

And yo have a — what, a congealed weapons permit? s

that sven ==

MR. HOCHEY: I object, Your Honor; speculation, relavanoe.
THE COURT: Owerruled.

I got — 1 got my concealed carry pemit before 1t wvas a —
bafore Scuth Dakots was a right-teo—carry state 2o it was

ralevant &t the time I got it

(BY MR. MELSCM) All right. You don't nesed one todav,
though
That's like getting rid of my driver's license because T

fden't think I naed 1t.

All Tight.

I do — I choose to carry one because — 1 mean, to carry
in Zeuth Daketa you den™t need 1t, but If T go to Whyomling,
I canstill conceal carry 5o, yes, I do uses 1k,

Dkay. You go to Myoming then.

Yaz. [ have friends thera.

Ckay. I'm just trying to understand where you are at with
thizs need for this weapon, this concsaled weapon., It's a
plstol.

Yeal.

MWith = laser on it.
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Corrock,

MR, MOCMEY: Ohjection; asked and answered.

(BY ME. NELSCN) Juwl —

THE COURT: Overruled.

(BY MR. MELASCM) And with ths laser on it, it directs &
brean.

With the laser.

Correst. And that beam oan go through windows?

Don't krow. 1 guess I'va naver tested 1t. It works the
game way as 4 handheld laser pointer.

I'm trying te understand. Why would you take & plcture af
a drawer that was d drawer for Eylea and shie kept her
memprabilia from her brother, take a picture of a drawer
Tor What purpose?

Bacause whian I was flled this corder, the dallegatlons wars
on there and right when something was said about a laser, 1
knew exactly what was being talked about.

So you would have taken the picture when?

I can't give you a date unless it'a on it.

S0 you den't know when you took the picture?

I doni't remamber the exact date.

And the —— what you're claiming to be in that drawsr was a
pointer, a laser pointer, correct?

Yam:

You didn't kring that with yeou here today, did wyoa?
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Mz, I den't hawe it. It's atill in that same spot at the
regldence.

Dkay. Well, yeu — T think you testifisad yeu got It at
Menards or something?

Correct: When I was with the twe children.

All right. And you didn't get ancther one for today's
testimony, did you?

H'-T-'q

You den't have any other samples, do you, of these lasars?
Mo .

DkRay. Weall, vou don't collect thess, do woar?

Ho. That's — I bonght ome at that time becsuse I didn't
CWIl O0e.

Ch. Bo you kought one Cor the purpose of making this
plctures to defend agalnst thls allegation?

False,

MR. NOCHEY: Chjection, Your Honorp that's a misatatemsnt
of the testimeony.

THE COURT: Overriled. Hs can answer if he knows.

Fal=a.

(BY MR. HELSCH) All right. Then on December -- or, excuss
me, PFebruary 9, 2024, you ware intoxicated agaln, oorrect?
I do net recall being intoxicated at that time.

You were homse that -- that svening.

Febhruary 9th, that i= the svaning that I =aid I got home - a8t
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8¢30, and Kylea and the boys were passed out in her bedroom
when I got home.

When o -——

T id net get homa at 1:00 a.m., a3 this states.

When you say "passed out, ™ you mean they wers slssping.
They ware slespindg, ocorrech.

All right. And you had the poppies in the house, correct?
I don't know where the puppie=s went. I got homs and I went
directly upstairs. If that's what I did, then I didn't
pass the bathroom wherse the puppies were.

But ths pupples —

The pupples wars nevar my Ieaponsikbility o I had no resaon
to check them. I =-— that was the = something we talked
abeut from the tims they ware born.

And you get angry akbout that, den't you?

1 f=s]l I=ing acoused of false acousations would angser most
people.

Well, you didn't like the puppies. I guess that's my
gquestion.

I didn't like what they wera doing te our home.

Ckay. Instead of allowing Kylea to put them in the garaoge;
you forced her just to put them in the bathroom.

I did net tell Eylea she could not put them in the garags.
The garage was full. There was no open flocr space. I

tald her 1f she weuld put them in theare, zhe had te go out
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thera and make room for tham hergself because they were nob
my puppies to be doing anything with.

That's the —— and that's the type of relationship you had
with Eylea, isn't it?

e werse already on our falling-out at that point, sirk.

Tou don't help each other out, do you?

It got to the point where we wouldn't. That's sy we
parted ways.

Yeah. You knew that leng bafore this incident in the parlk,
e 3 ot =1 o wl

AL The Inecldent in the park, she was already moved out of
the residancs.

Yeah. In other words, she didn't trust you then, did she?
Ao T did not trust har,

Wall, you krew that, didn't you?

Fnsw what?

That =he didn't trust you.

I did not know that.

Gh. 3So o the 20 — what iz 1k — the Z22nd of HMay of this
year, you thought she trusted you?

MR. NOOHMEY: Objectiocn; arcumentative,

THE OOURT: Sustained. Rephrase that.

[BY MR. NELSCM) On May 22, 2024, did you believe Kylea
trasted you?

Teah. She had nevaer — she had never told me otharwiza.
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Well —-

Wz have two children tegether: You weould think you weould

mitually trust each other encugh for the zake of the
children.

Ckay. But you gaid you were on the outs: you wers arguing,
corract?

Correct.

And o you were argaing because there were things that you
quys didn't =es aya to aye on.

Correct. We had commeon relationship arguments and
dlzagraemants.

All right. But they would and up In shouting matcheas,

And you'd get frustrated?

Sure.

And during these frustratliens, you would expresa anger?
Incorrect.

Ch, Okay. So you're — wvyou den't get angry when you're
frustrated?

I do, but it deperds what lewel of anger you're spsaking
agf. 1 get upest.

You moan ——

"Aonger" is a strong word. 1 would say I get mores upsst.

All right. ¥You get upast.
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Y=ah.

And you got upset when yvou hit that deoor that one evening

when Vol wWara upsat with Eylea.

Elsvan years ago?

Fell, =ure. [=st's start thers firzst.

Sure.
Bacause we can go through a lot of other ==
Yeah.

All right. BSo you get angry and you eXpres

1]
it
=)
)
i
1]
1
|_
tH
o
=

phiveically hitting something.

Ckay. And you'we gotten angry with her in the past whah
ghe really wasn't wanting to have s=x with vwou, correct?
Fee  That wasn't really the case,

Ch.

MR. NOOHEY: Chijecticn; beyond the scope of Direat,

Tour Homor.

THE COURT: Owerruled.

(BY MR. HELSCH) So sexual relations are lmportant in a
relationship, correct?

Correct.

Dkayv. And there are times when she waesn't wanting to have
aax, kbut you did. Would sou agrea?

It worked kboth wmys; that's correct.

Dkay. And yoi forced yourself on her whan those momentsa
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Coourred.

Fal=ze.

Well ——-all right. Let's say you got angry with her

you kit her. Would you agree?
blay 1'v= never hit her.
Tou've choked her.
Mo
You pushed her down on the bed.
M.
You pushed her off the couch, that other incident.
Falsa.
— you ramember that?
You used a belt on the children.
ar her redquest.
And that's == yeah. That's —— I'm glad you brought

up. You said that her request iz for you to punish

=

children with a belt. Is that what you're saying?
Ta=

e

Dkay. How many times has that happened?

ated

that

the

I don't recall how meny times, but I have not doms it in

vears becauss I started noticing that it was & commen

oomurrence and —

THE QOURT: Mr. Towar — I'm sorry. I'11 let wou Linish

vour senbence. Go ahsad.

And T was not going to be the enly parent — 1t was
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starting to — I wa2 starting to ses what was going on,
where [ would get home and there would ke issues going on,
and she would Just directly tell me, she'd say You nesd ro
whoop those kids: fhay get on my narves, and just angry
harzelf and making — ssking me to deo it. And it got to &
point after doing that several times, I started sesing what
was going on. I @aid, T can't continus to do this., T
can't continue to make my kids hate me becausse of somsthing
I'm daing for thelr morfhey thar she doesih't want to do
herself, EShe has 8 way of painting a picture in the kids?
minds and I it dolndg 1tT.

THE OOURET: PMr. Tovar, wait until Mr. Melson iz finished
asking the gquestion befors you start to answer. All right?
THE WITHMESS: Okay. Sorry.

THE OQOURT: Yep. HNo probklem.

(BY MP.. HELSCHM) So —— 211 right., Now I gst thi= picturs
that you're trying to palnt that Kylea had recuested
numetreus times for you o beat the kids= with a gun belt,
right?

T den't evan bellave it was a gun balt.

HWas 1t some type of ==

Probakly Just a regular — there's nothing special about a
gun bBelt. We just eall it a belt. I typically wors a balt
az I have one now.

All right. But it's yeur testimony that Eylaa 12 the one
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that iz the instigator behind thiz type of punishment?
128,

And you've never raiszed that lasue before, hava you?

As -— reword that.

Well, vou filed a petition with the Court, didn't you?
Teah.

You mever brought that up, did you?

No. 1'm just speaking my part now.

Ch. Samething that Important, don't you think yoa wonld
put it in a petition for custody®

MR. NOONEY: Objection} calls Cor speculation, Your Honor.
Beyorid the scope of Direct.

THE COURT: Overruled. He can answer 1f he knowe.

(BY ME. NETSCM) [T it really happened, don't you think wyeou
would have put that in your pestitien?

If =— reword thsat.

Tour teatimony 1z that Eylea is the cne that instigates all
this corporal punishmernt on your children in deferise of her
claim that, no, you de it. That's why we are here is a
petition teo protect the children and her ——

Teah.

— and 1n your defense now you've turned it asround, haven't
Yol

Yeah.

MR. MOOMEY: Chijectiaon; arqumentativa,
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THE COURT: He can angwer if he knows. Owvarruled.

(BY MR.. MELSCM) You'wve turned that around, heven't you?
ITva only anawered dquestlona truthfully.

Oh. But, again, somsthing that important you didn't pot in
your petition for ouastedy. Are you making it up?

I gquaas I didn't know I was Jgoing to get acousad of hitting
the kids with s belt t& do that prior to today.

Well, you'we admitted you've done that: though.

Yeah. Ag yon're questioning me, bat I didn't knhow prior to
today to pit it into this paperwork.

PMow you'lre — you're going to counasling.

Corrack.

For what?

To —— beocause sinoe February, @ince ghe moved ot with the
children, I'm having a hard time as I'vae gotten very little
to no visitation, as you know. HNow I've had no visitation
for almest slx weeks, and 1t"= been mentally tough and hard
for myself to be stripped of my children when they're the
world to me, as 1t would be te any parent.

I dacided to go to counseling because it's somebody
nautral to vent to, somebody that csn cosch vou to becoms &
better person. Just like I stated sarlisr, he told me to
atart exercising and taking care of myself and I did.
Sometimes venting to friends and fanmdly dossn't out it.

You ot to have g mitual person and that'z why 1 reached

G182




13

14

15

L&3

cut to counseling.

Wzll;, and I personally respect that and I think that
gometimes wWa all can use colmseling, right?
Correct.

And =0 you, obviously:, felt the nesd for soms type of
feedback Crom somskody that might be trained, right?

I don't know if I was looking for feedback at the
begimning. 1t was just somebody to vent to, explain my
problems to.

All right. The =-— will you agree that Eyl=a was s=seking
that Ircm yvou for a humber of timss — a munber of years In
the past?

Az I had told her alsc in the past, 1'4d requested for her
Lo go to oomeeling also.

Ch. 8o you kaelieva that yoa have not bean able to sea
yvour child- — you haven't besn akbls to === your children
for fiwve or six wesks because of these allegations in the
petition; 1s that corrcect?

Correct. Because of the temporary protection order.

Did you sesk any othar alternative forum or supervisor for
vour parenting time?

To my knowledgs, when I was given the papsrwork by the
deputies for the protection order, I understood the terms
of the protection crder. I followsd the guidelines of the

protection order and reached cut to United Families,

C183




=
-

2.4

o B 0 P OO P 0O

|_.-
",_'.
L

i

Cut = that, I didn't play arcund with because that was

the only legal information on the order:. I was not golng
get myself in a kind that oould end me in jaill and

viclate the protection order.

Flo, 1 wasn't asking for that., You'lve had legal counssl

for a rumbar of months now, haven't you?

Correct.

All right. 2o there were other remedies available to you,

though, likae getting the order changed to accommedate o

and the childiren?

Teah. And I tried that.

Ch. Did you file a motion?

MR. NOOMEY: Cbhjection; argumentative, Your Honor.

MR. NELSON: Rell, mayvbe I missed something.

THE OOURT: He just asked 1f he filed a motlon. Overruled.

(BY MP.. HNELSCHW) Did vyou file a motion to medify the order?

Yoz, we did.

Okay. OCn the protection order?

On the custody.

On the protaction order?

Nos

All righk. So your theory about thesse proceedings here

today la that Kylea is Lrying te gain some advantage over

vou over the -house. Is thabt your thesey?

ol what she did,

That 12 a resul

1K}
T
=
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Well, I don't know how that'as accurate, in that you both
gtil]l own the house anad you had possession of it for =3
nurbar af months,

Scmebody has to take care of the house, correct?
Tzah. As I was pricr to this TR,
Well, I Just want to understand —— I'm tryving to understand
vour theory of the motivation that Kylea has for these

procesdings. [ou don't believe that they're sincere o

5

ba=ed apon any of the past; you belleve it's sohe
fabrication on her part to gain acocess to the houss and
have control over 1t. Isg that your theory?
Corracht.
MR. NELS: P~ll right. I have no furthsr guesticns,
Tour Homor.
THE COURT: DRediract?
MR. NOOMEY: Nothing further on redirect, Your Honor.
THE COURT: You may step down, slr.

[Witness excused. )
MR. WOOHEY: Your Honor, if 1 may just have one moment with

my clliemt ——

THE COUET: Surs.
[Off the record.)

THE OOURT: We're gqoing to ftake a five-minute recess.
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Wa'll pe back 1n — we'll b= back at 3:25.

(Recesa taken from 5:21 pome to 5:27 peme)
THE OMIRT: Scrry for the delay. T just wanted to talk
with court staff a little logistically abcut what needs to
happen, but 1 guess the question of the hour, Mr. Neoonsy,
18 are you calling any more Witnesses?
ME. NOOHEY: Your Honor, I am done with the Respendent. If
I may Just make a very brief argument — or i1if the Court is
goling te allow 1t, I'1l just make quick argqument and themn
the Respondent will r=st, Your Honor.
THE COURT: Well, my plan 1a this. Mr. Helson, are yvou
calling your client in rebuottal? If that's the case, 1
guess then, I mean, that's procedurally where we would be.
MR. NELSON: ke're good; Your Honor.
THE OQOURT: Ckay. G&o then wiere we stand 1s basically I'm
Just going to ask the — just like I aske=d for an opening
earlier, I'm golng to ask for a brief closing arcqument From
the attermneys. Iz five mirubes sach sufficient?
Mr. Melson, I1'1l give you the, you know, brief rebuttal
too, Af you'd like, because you have the burden of proof.
But, I guessz, that's whers we are and if we Just want to go
into a closing argument, then what's going to happen is
wa'll get finished with thos=e and wa're geing to take a
brief recess and I'm geing to go over my nobtes and I plan

Lo come back and isause a rolling yet tondght. So i
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that's — if averyone is in agkeament, then let's do that.
T=ah, let's go that route.

Mr. MNooneys

MR. NOCHEY: Understood, Your Honor.

THE OOURT: Ckay. Ars you good with that?

MR. NOCHEY: Yeah., And I —— famous last words. 1 don't
even think I'll need five minutes.

THE OOURT: Ckay. That's fins. I just want to make sure
that everybody 1= good with that plan and want to hear
everyone out and make sure that severyone's been able to
give thelr slde and say thelr plecs.

If s0, Mr. Nelson, <o ahaad.

MR. NMELSN: Ckay. 7Ye=s3, Your Homor.

Do wou mind 1F 1 remaln seated?
THE COURT: Not at all.

MR. NELS: 7You can hear me hettar.

Your Honer, T belleve my client and her witnesses have
testified sbout some incidents that involved a situation =
vou know, a relationship between parties that asre here,
have cohabitated together for a mumber of years and their
relaticriship becams strained for a wvariety of reasons.

Both parties have testified a5 to, you know, whose fault it
was or itTs net just my fault, it could ke the other
perzon's fault as far as why we're hers. But what I think

ig alas important, not only the context of thelr teatimony
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and the histery of their ralationship, but the facts or
what has been said that what makes sense and what deossn't
make Sanse.

I belisve that Mr. Tovar has provided the Court with
inconsistent testimony, testimony that dossn't make senss,
that would provide my client the ammmiticen for the
bagis == you know, her basis for a protective order here.
Mr. Tovar provided the Court with audic indiceting that my
client on a nmanber of times requeated that he not come into
her presence. There was no protection ordsr in place at
the time, bBut Chers waszs a stralned relatlionship and the
partiss have provided the Court with background as to how
that strained relationship has come about over the years.

In that setting and in that park; in a public plaos,
even though i1t's public and thers are other peopls around,
my cli=nt expressed herseslf on a mumbsr —— a number of
times requesting Mr. Towar to keep his distance, he doesn't
need to come in her presences, nonetheless he did so. Aod
hiz excuse is becanss he was there for hiz scon. And he had
a nunber of different options availahle to him that he
didn't exercise. Hisz reascning, his testimony, 18 I think
incredible and so wa put that In context with the bestimony
of my elient about the separate incidents that cccurred
cwver the years and the recent incidents that hawve ccourred

gaince December of 2023, And I think it provides the Conrt

C 1838




13

14

15

L&3

with a bsttar understanding of why a person like my cliant
could be in fear of Mr. Tovar and why she sesks this
protact Ive order.

So the fear that she's falt in the testimcny that
she's provided the Court akbout past phy=ical ocontact
betwaen the parties, domestic violence betwesan the parties,
1 think provides the Court by a preponderance of the
evidence to award my client with a protective order one to
five ywars at the Court's discraetier.

1 hawe nothing further.

THE COURT: Mr. HMooney?
MR. NOCHEY: Thank you, Your Honor.

Az this Court has already cibted, SLCL £5=-10, of
ocourse, 1g what this Court muet conhaider for the purposes
of whether or not to lssue 'a protection order. Soms of
the alleged incidencss are, of oourse, just allegsd,

Your Honor. There 1s no proof. There are no police
reports. If there were something that actually =ssid this
happened, that would be gne thing, but these are merely
allegations by M=, Warmer against Mr. Tovar. Sane of thoss
gllegations stemmed more than 11 years ago. Most of the
allegations, Your Honor, dealt with, really, what would be
in the bast interestas of tha children. PAs this Court is
wall aware, Your Honor, what 13 in the best interests of

the children is to bae dealt with in the civil paternity
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1 matter 31CIV1S—-623,

2 Rather all == cr most of the allegationz and things

3 guch as, you know, Rige belng in Nevada and not allowlng

4 Kylea teo get rest or to consume food to help nourish the

5 baby, which T understand iz important, Your Honor, but my

& point Ls that's for the Court te consider In the custaody

7 matter, not something to consider for purpeses of him

8 allegedly creating harm or fear of harm.

9 Mr. Helaor asked my client; Well, why weren't there
10 gertain things you put in — or why didn't yvou put osrtain
o things In the motlaon for ohangs of oustody? Your Honer, a
12 motion for change of custody could be a hundred pages if
1.3 there was =ach and every allegaticn between the parties.
14 I think it's mdisputed, Your Hohor, that the partias
15 have had sdams conflict: And as the Court In Batoheldsr
1a versus Habtchelder cited to —— again that's
17 B-A-T-C-H-E-1-D-E-R, 965 N,W.2d 8BD — a high conflict
18 relationship does not allow' s Court to grant & protecticn
14 order, Your Honor.

20 Mr. Nelseon has, unfortunately, faulted my olient for
21 going to counseling on his own wolitisn. Ib's not as if

22 this Court ordsred my client to go to counseling. That i=s
23 scmething that Mr. Tovar has elected to do, not even basad
&4 on my recommendation. It's somsthing he'd done way before
25 ha'd geen ma. Mental health shouldn't ke something that we
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point fingers at people to say, Well, why are yvou geing o
counsel ing? That's absclutely uncalled for.

The mere fact that Mr. Nelson wants te zay Mr. Tovar
iz a large man and could inflict fear, that's not svidancs,
Tour Homor. They have not met their burden — or
Ms. Wagner has not met her burden nor has her ocounsel to
gtate anything or identify any evidence beyond a
preponderance of the evidence,

Mr. Nelscor continues te argque to this Court, az ha
Just did in his closing argumernit, that there has been,
uotes, a strained relationshlp, Your Honor. I'm noet here
to say — tell the Court that there's not been a strained
relationship, but a strained relaticnship, Your Hongor, does
not provide a reason for this Court to grant a parmanant
protection order. As this Court is aware, a pernmanent
protection order has some ssrious repesrcussions for any
individual who finds themself in the place of the
regpondent, as does my client.

Mi. Nelson wants to continue to mold the facts and
change the facts as it concerns the allegation at the park
och or about May 28nd of 2024, As my olient had testified
to, Your Honor, he had went to the park to taks koth the
boys oh a bike ride to school. Isalah elected not to go onb
the bike ride. Thers was; of courss, then an arqument that

pursued between Igaiah, the miner child, and hiz mother
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that nyr client got stugk in the middle of, My client then
alected to go on the bike ride to take their youngest son
Teyvo and his plekup, of courss, wWwas at tha park. My elient
didn't Just, all the suddan, show up at Ms. Wagner's
doorstep. My client came bacsk to get hi= pickup and had
wanted to =say goodbyes to his son that he's had very minimal
time with, Your Honor. Me. Wagnetr -— sorry, Mr. Nelson
wants to polnt the finger at my client bto say, She asked
yvou to lsawe. He did leave, Your Honor. He wanted to say
goodlbye to hiz son. Thers was not &ven one time within the
audlo recording where there was yvelling or acresming.

That, Your Honcor, does not amount Eoo allow thiz Court to
grant the permanent protection order as sought by the
Patitionar Mz. kagner.

For those reasons, Your Honor, wa'd respsctfully
request that this Court deny the permanent protection
order, Thank yol.

THE QOURT: Thank wyou.

Mr. Melson, any cebuttal? Just —

MR. NELEBON: Yes. Just shortly —— short, Your Honor.

Again, like most of these cases, you have 3 he
gaid/she said situation, although my slient did bring two
cther witnesses to testify about the histery between the
parties. Again, I ask the Court to careftully consider not

Just my client's teatimony but Mr. Tovar's own testimeny
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happen=sd in the park, how often the kids are hit, who

Instigated this ldes of corporal ponishment, and whethar

his statements ara consistent, whether they maks sensa. 1

submit te the Court credibility weighs in my client's fawvor

and against Mr. Tovar.

THE OQURT: I have a couple of guestions for coimssl now.

We don't have a jury here. 1'm Juskt going to ask thesa.
Mr. Nelscor, first of all, do you agreae that thea

protection ordsr, if one wers to igsus, it mist be based on

the allegaticns that are In the paetition and not anything

cut=ides of that?

MR. NELSON: 1 would agres.

THE OOURT: For example, thig door Incdldent Trom ten yoars

ago or more; that's not a matter == I could not find that

that would causse a fear of viclence or b considersd

domestlic abuse. Do you agras?

M. NEL3®: I believe =0, yes, Your Honor.

THE OOURT: Mr. Nooney, do you agree with that?

MR. NOCHEY: 1'd agres, Your Honor. And beyond that, I

think, Just =0 the Court knows and the Court is well awars

thers was testimony of both partises punching doors, kicking

oo

hi]

Again; I == the pozition of the Respondent is that

dess nat amount toe allew the Court te enter a protection
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crder.,
THE OOURT: Understood: I'm just clarifying that what this
ig about, what 1t ultimately comes down to i1s what's in
this patition. TIt's not -- I mean, thesse other things --
and the reazon 1 let the testimony coms in was that's
background and that's informmation that led us to where wes
are today, kit it haes to be based on the incidents that are
alleged in the petition. Everyons agres on that?
ME. NEL3N: Yes, Your Honore.
MR. NOCHEY: Yes, Your Honmor. 2nd beyvond that, I'd allege
that clearly my client didn't have noLlce as cohosrms -Some
of these gllagations te offar witnesses to rebut such.
THE QOURT: like I said, everyons went inke it; we're
talking about background, bat it's just these lnocidenta.
MR. NEL3ON: Correct.
ME. NOONEY: 7Yes, Your Honor.
THE COURT: GCilve me about ten minutes here, roughly. T'm
going to go collect my thoughts and write socme things down,
and I will he back in and issus a ruling.

(Receas taken from 5:40 pom. To 2:59 p.am.)
THE OOURT: Thank vou for vour patisnce, ladies and
gentlemesn. I know it was more than ten minutes thsare,

I'm golng to state my findings on the record. I'm
going to try to do them in an order that mekss szense to

averyone and that you can follow me.
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First of all, I find that jurisdiction and venus ars
proper based on the stipulation of the partiss. That is
that this iz the correct plass and that the parfles resided
in Rapid City in Pennington County and the state of
Seuth Dakota.

I'm geing to find that Ms. Wagner is eligible for a
protection order and what that mesns is that the parties
were 1nvolved in & significant romantic relationship in the
last ywar. That was also setipulated to by the parties.
Also, under that same subsection of the statute, the
partisa have children together and so that meets subsection
oy meaning that M=, Wagner is eligible for a protacticon
order.

And T'm golng toe find that in this sitnation domeatic
abusse did ocolr in this <ase. I'm goling to grant the
protection order and I'm going to explain why. Domestic
atnze tnder the statote 5 —— SDCL 25-10-1 Domestic abuse,
physical harm, bodily injury; or atbempba to cause physical
harm or bedily ham — and here's the relevant part here —
or the infliction of fear of Imminent physical harm or
bodily injury when occurring betwssn perscsns engaged ina
relationship as we described sarlier. That is what is
necessary for the finding in this case.

I find that domestic abuse did occour, specifically the

infliction of fear of imminent phyaical hamn or boadily
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injury. Tha facts, axcusse me, supporting that ars
primarily the incident: It was an inoident that ocourred
on February 9, 2024, and 1t swas that incident where — T'm
sorry, it was not that data. I apelogize. It was in
dJanuary, It was on January ldth, whers Mr. Tovar arriwved
and he pointed a qun laser —— he peinted a lasar through
the fromt window. M2, Wagnher =said she couldn't ses it, but
thers was a laser pointed at — I belisve ths testimony was
her son Isaiah. It was aneof the sen=. And I'11 get that
right in just & moment here when I find it in my noctes, but
regardlesa 1€ was at onga of the sons; then it was at her
chest and thern it was at her forehead. If it's debatable
about whether that was threabening conduct or whether that
wWas soething that caused har Co — reasonably ocaused her
to ba 1in fear, there's other comtext. There's other
context and it's incidents that wers alleged in ths
petiticon in this matter. The incldents wore and T find —
I find M=, Wagnesr to be éredible. I find her to e s
credible witness and 1 belisved her testimony. Shs was
detailed and she explained axactly what happened and in
extenzive detail. And because I find her credible, that's
why I'm going to issus the protection order 1in this cass.
But there ware sther incidents. There was evidence
related to the Defendant == I'm sorry, the Respondent

locking himeslf in & bedroom for three consecutive days.
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Even his evidence showsd that he came out of that bedroom
and it locoked like hi= phone left == as far as 1 oan tell
from the exhibit, his phone laft thelr residences at

3:55 p.m. I don't know that it rebutted anything that

M=. Wagner had said abesut that. It was about his
intoxication. Okay. The intoxication 1s nct itself enough
to form a threat.

But there was a lot of other incidents here, On
Decem>er 30, 2023, or thersaboutsy the Defendeant had kbasen
coneuming alcohol. When he was asked akout the alochol
durlng cross—e@amination, ha sald, one shoet. And then he
failed toomention the keer, ahd then he said — ocne besr or
gix? And; he said, One to six. I find that he was being a
1ittle evasive in that answer.

But more importantly, it seams that it's undisputed
that he did have the AR-15 rifle in his hand out of the
safe and T belleve the testimony also was it was — 1f it
waz not undisputed, I do beliswve M=. Wagner's testimony
that he attached or he was handling a laser sight for that
weapon. Be it a Red Dot or whatever other sight, there was
gomething that he was doing with a sight for that ssespon.
Whetber he laft with it i= really meaningless because this
ia background information as te what led up to January 14.

The Defendant, by his own admissicon, I beliewve,

handled and carries frequently a handoqm that doss have a
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laser gight on it. So I belisve it was reascnable for

Ms.: Wagner to belisewve that Iin some way that laser being
pointaed at her through the window wWas meant o threaten
her, was meant to intimidate her, and it was meant to put
har in fear of imminsnt physical ham or bodily injury. 1
aleo find that this was reascnalbly meant to do the =same to
the scn and, again, I'1l Eind that name in just a momsnt
here.

And T beliave that that is sufficlent to issus tha
protection ord=r ag to Ms. Wagner and as to both of the
children as well. T den't kelleve Chat I nesd to make &
finding that the threat was made ajainst all thres of tham
individually in order for all three of them to be =ligikle
or to grant the protection order againet them and o T
beliave that that s sufficient.

We are — I have considersed Bafchelder. T tried ko
read 1t wery quickly whille T was In the back. And this was
not Just 8 high=conflict relationship, this was a situation
where the Defendant indertook — I'm sorry, the Respondent
undertock a mumber of acts that were or could reascnalbly be
perceived to have threatensed or caused Me. Wagner to b in
fear of imminent bodily harm.

And T did alleow the parties te go inte gquite a bit of
background. I am making clear on the resord that I ondy

consldared the matters in the petition. Thatfs what I
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addressed with counsel before we went in the back. And 1
did allow that testimony to come in. It sesmed to me thak
averyone, baoth parties, wanted to go inte the history of
this so I allowed that, but the findings here are made
bazed on the record of what happened as alleged in the
petiticon.

I just have a f=w mors notes here that I nesed to make
sure that I cowver.

My last finding that I need tc make is that tha
FRespondent Mr. Tovar had actual notice and opportunity to
participate, he did particlipate, and he was hers in person,
and I beliesve the Reapendant stipulated or his counsel
gtipulated that he was properly served with notice for this
hearing.

The time is —- as I keep talking hers, I keop locking
through my notes to find the name of the correct child. I
bellave it was Isalah.

Counsel, would sither of you care to enlighten me to
make sure or @== if 1'm saying that wrong.

MR. NELSON: Isaiah is eorrect, Your Honor.  And Teyo was
the other.

THE COURT: Was it Isaiah that the Initial laser was
pointed at or the — whatever the lassr was?

MR. NELSON: I belisve it was Teyo, T=E=-Y=.

THE OOURT: Sco I was sayving the wrong name, And I'm suara T
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have it written hers, I just den't sse it right now.

Fegardles=z, like I =aid, it didn't have to be polinted
at both children, 1t was pointed at one of them and I
bsliove that's sufficient to enter the protecticn order
against —— or relatsed to all thres of thoss individuals.

I oan also do a numbar of things under the statute
here with regard to == I can restrain the parties from
committing acts of domestic viclenoe. I will erder that —
that is undar 25 —— ZDICL 25-10-5.

Mr. Tovar, you are restrained from doing any such
thing like that, comittlng any acta of domesatle violenoce,

1'm going to order thiat the partiss remaln a mindimim
of 100 vards away from =ach other. I belisve that was the
request in the petiticn. I find that that's appropriate.

You're not te dwell with sach cther.

There i= a =eparate custody matter that w='ve talked
about a nurber of times during thils hearing. I'm golng te
leave custody and related matters a= far as child support,
custody, and the — really pretty much all ether matters
related to the children, I'm golng to leave that for
another day becauss, again, I beliese that that case has
been recpened for addressing those matters.

Counsel, do ywou agres? Mr. Nelson?

MR. NELBON: Ye=, Your Honor.

THE OOURT: Mr. MNoonsy, 12 fthat true?
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MR, MOCHEY: Yo, Your Honor.
THE QOURT: FReopensd?
Thank yeu.
MR. NELSN: And, Your Homor, I'm sorry te interrupt vyou.
I belisve the Court has a oustedy svaluater appointed as
well.
THE COURT: That's true. I think that was done =— I think
Judge Wipft Pf=ifle did that last wesk, 1f 1 remsmber
corract 1y.
Was that the same ordsr that ordered mediation?
NELSON: 1 think so.

ME.

THE OOURT: Or was it a soparate order?

MR, MELS: I helieve it's the same one.

THE OOURT: Regardless, ['m golng to leave those mattars
for that tims.

The other thing that — another thing that I find
supports and bolsters Ma. Wagner's testimeny 1s on the
incident from May 22, there was 8 rescrding thete. And T
know — I know things can get heated when it comes to
domestlic affeira, but Ma. Wagner did ask Fr. Tovar to leave
& numbser of times and I just find that that helps bolster
her credibility. She was trying to de—esscalate ths
gituaticn and T belisve that she has acted in a way that is

simply trying te diffuse all conflict in this case. And I

baliasve that a protective order in this ocase is appropriate
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for thoss purposas.

T am not going to address counseling. I believe that
iz a matter that Mr. Tovar has undertakan on hig own. T
den't think that there's anyone whe contradicts that so I'm
Jqust going to take him at his word that he has dons that.

Mr. Nelson; is there anything that I have not
addressed == I'm going to grant the protecticon ordsr for a

eriod of five years. Agein, child oustody and child
support matters are going to be taken up in that —--— in the
approprigkte hearing, wherse we hear testimony about incomes
and living sltuatlons and things like that.

That the parties are not to have contact. A writben
order will issue regarding sll of the specifics asbout that
and aboit my ruling.

Mr. Nelson, 1s thers anything else that hias been
requested that I have not addressed w=t7
MR. HELS: No, not that has been requested in the
petition.

My client does want the children to sse their fathsr.
The United Families' facility is, cbhvioualy, monitorad ard
uged frequently in situaticne where supervised parsnting
time is recquested, but I belisve Mr. Nooney is correct that
their peliey is such that they will not allew the facility
to be used 1t there's an allegaticon of a gun in a petition.

I'"m mot sure how to ramedy fthat, unlesz the Court in its
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findivigs deternmines that the threat was mads based upon =
laser amd that was sufficient rather than a gun to mitigate
the situation with United Familliss.

I == my client does want the children to ses their
tather as =ocn as possible.

THE OOURT: So I gquess I'l11 ask both counsel — Mr. Naoonsiy,
I'm net asking you to agres with my decision, bBut my
decisieon 1s what 1t Is. Now, do you have any suggestlions
&8 to what cari be done te allow Mr. Tovar te sas his
children? Do you have any other altematives that you have
in mind?

MER. NOCHEY: I don't, Your Honor.

THE QOURT: Ckay. IMr. Helson?

I mesrn, I'm amenable — I'm agresable to the parties
finding a way to do that to allow Mr. Tovar to have contact
in orne way or another. I know that the protection order i=s
to keep them apart, but 1f it's supervised — T supposs
that is also part of the child == child custody matter in
SOmE wWays.

MR. NELSON: My client's willing te allow — if

Mr. Towvar =-

THE OOURT: How about this? Iet me cut you short. I'm
Sorry.

MR. NELSON: Sure.

THE OOURT: I just issued a protecticon order., I'm golng Co
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weep that in place. We're going te have this in place for
a while: ¥hen is the next hearing on that custody matter?
MR, NELSON: I don't think we have one set and that's
because the evaluator was just appeintaed.

THE OOURT: let's =me= if we can get that done, ==t up, in
ahort order. And as I understand it, the atatute allows me
to modify this to allow for such things to happen, but for
right now we're going to have no custedy — oy 1'm morcy:
g contact and we're going to have a protection order in

place. The taster we can get this taken carse of on the

]

custody alde or chlld support side or whatever la all
remaining, the faster we'll be able to address thesse
things.

MR. NELSON: [Inderstocod.

THE QOURT: Anything <lse for the record in this matter?
Mr. Helson?

MR. NELSON: T have nothing.

THE QOURT: Mr. Noonsy?

MR. NOOHEY: DMothing, Your Honor.

THE COURT: We'll be adjourned.

(Hearing concludsd at 6:17 p.m.)
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STATE OF 200TH DARTTA /
35, CERTIFICATE
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in machine shorthand the proceedings in the above—sntitled
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Dated at Rapid City, South Dakota, thi= 13th day

of September, Z024.
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[WHEREUFIN, the [ollowing procesdings were duly
hads: |
THE CHRT: We are on the record in S51TPOE4-3Z2Z1 and it's
Magner wersus Tovar.

(To Mr. Melson and the Petiticner] Come an in., I
just walked in, folks. Have a sest.

counsel; will wou note Your appearance for the reoord,
pleass.

ME. HMELSDM: Yoz, Your Homor. George Helson on behalf my
client Eylea Wagner.

HE. WOOHEY: Y¥es, Your Honor, Jared Mooney on behalf of
the Respondent Rigo Toivar.

THE COURT: |\ery well.

We'tre here on == what I see in the file i3 a moticon
for an arder to modify the arder for protection. It was
the order for protestien that was issued oh July L of this
vear, I kelleve., I know that there haz been gome emall
communications that I have seen; scme akbk my request. I
bellewe this ls something to do with chlld wisltatian.

There are no chilldrenr In the room. Okay.

Mr. MNooney, I beliewe this is your motion. £m T
correct?

HR. HOCHWEY: Correct, Your Homor.
THE COURT: Can vou Just enlighten me as to where we're

going with this?
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HE. HOCHEY: Yes, Your Honor. Ard if I may just kind of
give the Court an update.

THE COURT: Flease.

HE. HOCNEY: As the Court had reached cut regarding the
motion, Mr. Hel=on ard myself had discussed where we were
at with thiz. The parties have hot reached 3 modlified
stipulaticn for an agreement as 1t ooncerns the Court's
order entered on- July 1 of 2024. &s the curcrent ocder
stands that this Court entered for a permanent ordst aof
protection, my ollsnt does not see his children for a
period of five years. That, of counfee, would equate to

B0 manths., Arnd I've dong the math; Your Honor. That would
be 1,B25 daye from the date that order was entered. Beyond
that, I bEelieve this was discussed on the record
previously, but my clisnt had not seen his children since
May of 2024, It's alresdy been twe months, Your Heéhor. S&
we'lte motioning the Court to congsider & madification of the
Court's order that was entered on July 1, 2024,

THE COURT: Just balfore we move on —— Mr. Welson, I'11 hear
from wou in jJust a mament —— ate we =— there is a c¢hild
custody matter also pendimgy 1s that true?

HE. MELBOM: Yez, Your Honor. There is a ozdivil file

that == T Zan give vwou the file number here.

THE COURT: That's ockay. When iz that scheduled to be

heard?
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HF. WELEOM: There is no current hearing date set.

HE. HOOHEY: There is not, Tour Honoro., We have ——

Me. Nelson and I have talked about where thab case ig at.
B this Court kncws, in the event my client were to violate
the permanent order of protection, that, of ¢ocurse, iz =3
criminalable offense, & CTlass 1 misdemeancr for the flest
oo2a81 00N

THE QOURT: Sure.

HR. NOCHEY: &Sco with that; the permansnt protection order;
of courses, trumps any order the Sourt would enter 1n the
CIV file, which ig ==

THE OOURT: ©Of ecurse. I — I dordecstand. I'm just —— I
guess the podnt that I'm getting at iz that we're golng to
resgolve that part some day and I == well, HMr. Helzon, let
me let you apeak first. Go ahead,

HE. HELEOM: Yes, Your Honor,

I thought that there would be 3 proposed stipulation
for my client to sign and that would allew Mr. Towvar to see
tha chlldren at United Families. That stipulation woiild
represent to the Court that the parties were 1n agresment
that the existing protection order would be modifised to
that sxtenkt. The parcties would do the orientation akt
Inited Families and a scheduls would be, I guess, agrsed
upon for there 10 be father/children contgct. I haven™t

received the stipulation yet. I was expecting to put that
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o the record here today at the time of this hearing, bat
maybe I'm missing something here.

THE CHRT: &So, Mc. Hoonesy, I guess the partiles! positlons
are a little bit of two shipe paaging in the night. Is
there == it gounds liks Mrc. Meleon iz gSaying that we could
reach an ageesmsant; you're saying we haven't reached an
agreement. Are we -- iz 1t something where syoy've
negotiated arnd you just can't ageee on the tecms oo where
ara wa on this?

HE. HOCHEY: Your Honory; the proposal essentlally that T
made initially and just so == I .0an represent to the

Couct == I think Mr. Melson will agee —— welve had any
number of conversatlions. Essentially the proposal was Lo
remove the children Erom the protection onder matier.
Eegentially the terms were pever dagroeed to on a
stipulaticti. I had reached out to Mr. Helztn last week as
1t concerns where we were at and the fact of where thelr
proposal was and my client was not agreesing ko varcious
terms that were proposed. So with that, 1t is my bBalief,
Your Honor, on behalf of the Bespondent, that the parties
arg ot going to enter a stipulation because the terms ace
not sgressble to by both parties.

THE CRIRT: 5o Just as to that portlon, HMr.: Melson, do ywou
agree with what M. Mooney said?

HME. MEILACOHW: Yez. I mean, I'm still taken 3 littls sbhack
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because there are 3 number of other issu=s that aren't
related ta the TFO that there have been discussions= about
and, honestly, I don®™ recall there keing a rejection of my

client™s offer for Me. Tovar to-gee the children at

United Families. I may have mieged that. It was owver the
haliday.
Agalin, 1f — my <2lient would enter into-even a

terporacy stipulation. If the concern for Mr. Towvar is
that te 1s losing his bond with his <hildren, my client
does ot want that, but she does want it toobe In a
getting: I think == @What ig it == gz my memcry gets
refreshed here —= the issue she had was whether, you koo,
he would show upat United Families wearing a belt ard my
client wantsd to avold that and 80 that wes the condition
that wae placed oo thig and 1 thought that was agreeabls.
And &0y therefors, I thooght we Feally did have an
agreement on thiz. I we don't, we doen't and we'll just
leave it as it is.

THE OCOURT: Do I teed to ask for clarificatlon of what this
belt lesue 15 ar dg 1t —— 15 1t an Ilmportant thing thet I
nesd to koow about?

HR. NELBOM: I beliswve it i3 celated to a coiminal
Investligakbion.

THE COURT: All right. Aoy more clariity you Can provide

than that?
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HE. WELEOM: It's my understanding that the childrcen would
receive punishment and it would involve a belt.

THE CHRT: Very well. I didn't knosw 1£ 1T m=ant & belt
with 8 gun in it <or something like that or if it meant ==
HWE. HETLAOM: I belisva it was a gun belt.

THE PETITICHER: Yes.

MR. MELSOM: oal,

THE COURT: Mr. Mooney, Mro. Helson, both of wyou, any chance
that I ean give yvou flve mlnutes and yvou'll reach an
agreement of ls that not golng o happen heps?

HE. HOOHEY: I do not believe it's going to happen here,
Tour Honoc.

THE COURT: What are you asking for, M. Hooneys?

HE. HOONEY: It's kind of a double=edge sword, Your Honok.
I mean, the position from the Respondent sowld be to have
the childeen entleosly removed from the proteation épder,
but that, of courze, iz up for this Court to determine.
THE COURT: Mr. Melson, what —— ckav. Mr. MNooney, then I'm
Joing o come Back to yod first. Children are removed foom
this; then what do you want?

ME. HOONEY: I mean, then it would go back to the current
order that my client had prior to the protecticon orcder
being in place and we would mows forth within that IV
file, Your Honor, with everything else that had predated

this. And that, of course, was the child custody
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evaluation and then eventually, of ocourses, an evidentiary
hearing in front of this Courtkt.

THE CHRT: PBut that's not ourecently set fof any hearings
at this point?

MR. MOOMNEY: Tt is ndt, Your Honor.

THE COURT: Okay.

HE. HOOMEY: I can apptlse the Court that thes sasziest thing
probably to explain to the Couct in a long—winded way is
tha protection order matter kind of teok over sverythilng
beoguse then my cllient couldn't ses the children.. So

that ==

THE COURT: Urnderstocod.

ME. NMOITEY: == ezpentlally the other matiers are on pause
o on hold.

THE COURT: Of course. Undercstood.

Mr. Melsan, let's Jjust say for — lat's just say for
the zake of argument that [ w&2 going to medify thig and do
something mere than what vou have proposed. Is ywour line
Just absolutely at this Unlted Famllies' thing?

HE. HELEOM: BRs far as supervised parenting tire for
M. Towar?
THE COURT: Or for any kind of parenting time.
HE. WEL2OM: (Conferring with client.)
Your Henery; I had referenced d crimingl investigation

perding and my client's position would change if that
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criminzal imvestigation resulted in no charges and she would
be open to proceeding with some typese of guidelinse parsnting
Cime, but =she's fearful of -— again, shes is — you know,
welve got a protective order in place} the Court has mede
ite ruling ag to the need for it. It ipecluded my client
and the childeer. She Believes that I thers is to be
parenting time for the father ard the children; it should
be at least initially supervised. BShe's offered — she's
proposed Unlted Famllliesz. We have not recedved any
countercffer to some other superdlsion.

THE COURT: This criminal file yon talk aboub, is it
perding right now?

ME. MEL2OM: There is ot 3 criminal file; there's just
ariminal investigation. You knoow, Thets are no chargss
against either party and == but it does concern the
childremn.

THE COURT: \ery well.

HE. WMELBOM: Your Honoco, i1f I may propose something?

THE COURT: Sure.

HE. HELEOM: That we contlnue this matter for &0 days.
That there be a ococurt order for the Court to receive from
law sriforcement the status of amy type of investigation.
THE CRIRT: Well, we Can do that. T don't have a problem
doing that, but; in the meantime; I think Mr. Hoonsy's

point is there ought tio be something.
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HR. WELEOM: And my client, Your Honor, has proposed
something, is willing to do something. IE£ there were a
counteroifer to conslder, I don't know what That is.
THE COIRT: FAred maybe == any maybe T should have Eindished
that sentence because Mr. MNooney's point is there should be
sotethling. I krow that he's asking for more than you're
willing €9 agree To or that you don'™ sant to stipulate to
that. But it does seem like your client is amenable to
some: visltatlaon In some way and 5o what I'd llke to co 1s
just to come up wWlith somethling that everybody could Live
with foar a month. “Arnd then pechape we =gt this arnd we
revisit it again: we g2 what we can fird out about this
criminal matter; we maykhe see i we 2an get that clvll case
back on tErack,

I'm going to let Mr. Noooey and Mr. Towar wisit for a
matrent. Yol twad <an visit tod, 1f voud Tieed to.
HE. ¥MEL2OH: Your Honoop there's another option my client's
putting ocn the takble that iz instead of United Families,
that the grandfather, the maternal grandizther, my cllient's
father, supsrvliss —— would supervise durlng that time
periody; Mc. Tovar's parentiog time.
THE COURT: Ckay. ITm just trying to think of what orcder I
should g in and wha I ask thess questions of, but I'11
ask you first because-you just =3id that: Doothey get

along?®
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HF. WELEOM: They have in the past, yea. I know of no =
no sericusd conflicts or confrontations between the two, but
I may bBe wrong. I don't know of any.
THE COIRT: Mr. Meoney, 1711 hear wou out in just a moment,
But do sou mind if I ask your clignt a gouestion £irst?
HE. HOONEY: That's absolutely fine, Tour Henokb.
THE COUIRT: Mr. Tovar, that gentleman back theres iz
Ms. Wagnec's father; ooccrect?

That'e. yvou, 2ir?
HR. WAGHER: (Hods head. |
THE COURT: [o you get along with him?
THE RESPFOMDENT: I no lorger get along with him.
THE CORT: <kay. If he's there when you are spending time
with wyour kids, how would vou f2el akbout that?
THE EESPOMDFRT: I1'4d feel like I was being cobbed of my
time.
THE OOURT: Okay.
THE RESPOMDEMT: I wouldn't get trus —— to spend my time
with by children how I would want ©o.
THE OJURT: GSure.

Mr. Mooney, go ahsad with -— I think you were taking
Hsome rotes and you two wers hEwving a oonversation. Aoy
1deas Trom Your side?
HE. MOONEY: Your Homor, I'we made mv becord on thiz. I'm

just going to let my record stand.
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THE COURT: Ckay.

MR. HOOWNEY: Thank vou.

THE CHURT: I'm o2dng to grant a medification to this
extent. IL's going to be small at this point, but itTs
gqoing to be visitation at United Families.

How, I seem to remember fram the last hearing that —
wag there an lgsue with United Families or iz that —— 1§ 1t
a problematic place for some ceason oo rot?

ME. MELSDM: My understarding ls they would not allow the
superviged parentling tinme because of a pending ceinmdral
matter and that is why, again, I thought ve had a
stipulation toawaid that. If there was to be a
stipulaticn entered by-the parties for this court file,
that they would accept that, to allow the fazility to bs
used. Bubt currently they == without that, their polioy is
not to ke a facility to have €6 conduct those types of
parenting times when coimdnal matters are pending.

THE COURT: So the answer 157

MRE. HELEOW: Unless there's g stipulation, that's my
urnderstanding. I might be == I might be wrong on that.
I'"m mot the one that has been talking to Unitad Families,
it's been my olisnt or I thought Mr. Hooney.

THE CHRIRT: Mr. Booney, hawve you talksed to Unlted FPamlilies?
HME. NOONEY: HNo, Your Horor, kecause ag the current court

order stands, my client was not even allowed for superviszed
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vizitatdion.
THE COURT: Hawve you sver in the past?
HE. NOOHEY: Mot in a case like this; no, Your Honorc.
THE COIRT: I'm frying to work scmething out here. T'm
toying to find Bome way where == Eecavnge nobody's walking
sut of here happy about the sltuaticn, I am oertalin of
that. But I'm trying to come gp with gomething wheks I ——
giving Mr. Tovarc a little time with his children because —
ard The reason I'm dolng that ls bBecause I don't bellewe
that the Petitloner 15 completely agalnst that. So I'm
toying to give juat a little bit hers, but I don™t knew, 1
donft know what to suggest, I don™t know what to ocder,
without & little kit of guldance.

Mr. Melson, anyvthing elaeg?
ME. MBTAM: Yeah. I'm still confused because I thought at
the evidetitiary hearing the Respondent provided the Court
with a2 text message Indidating that they would pot
faoilitate eor conduct any Unikted Family wisitations pending
a —— T guess a matter that invelved a qun of a coimlinal
Investligation. There was an exhibit that was oifered to
this Court and I belisve it cams from the Respordent. So
there was communiications, thers had been communications
betvween the Bespeondent and United Famlilies. 20 I nesd
some == I'm confuged &t this peint. I thought that's where

we were gebting our infoomabion as to why we were toying to
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set this up with United Families.

HE. HOOHEY: Tour Honoroy; if I may clarify for the cecord,
pleage?

THE COIRT: I would lowve for yviou fto Slarify.

HWE. HOONEY: I belisva the Court had asked the gquestion if
I had contacted Unlted FPamilies. My cllent had cotitacted
Inited Families when the tenpotary protection order was
entered by Judge Wipf Pfeifle. My client has not since, to
my khowledogs, contacted Unlted Famllies rnor have I, as I
just repres=nted to the Courty, because as the cuccent court
order stands, my client is not even entitled to that. And
just for purpodges of my cecocd; I just want to make it
cledr we're not conceding ot agreeing to that; but I
urnderstand the Tourt's potential medification ard what that
loaoks like.

THE COURT: Well, so pretty muoh all o nothing £or wou?
HE. MOOHEY: [ wouldn't say that, Your Honoro. I Just
would —- for the purposes of the meticn that's in front of
tha Court, the Respondent would be asking that the ohilldeen
be entlrely removed fraom The protestion order. That, of
course,; would then require some additional — tweaking 15
probably not the rcight word, but it weould hawvs to be soms
cidelr that would then not only remove the children but
alleowr Tor exchanges; for example, Ior my clisnt o pick up

the kids. He, of course, then would sesk to be able to
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attend sporting ewents, if he kept his distamce
intenticonglly Erom —-
THE COURT: Sure,
HE. HOONEY: == Ma. Wagner.
THE COURT: Yep. OChay.

Mr. Melson, wwoutre not golog o oo for that or are wau
having the children removed from the protestion order?
HE. MELBOM: HNot at this time, Your Honor, dus to the
perding criminal investigstion,
THE COURT: Yes.
HE. WELECM: My client would be open to == if that was, I
quess, Eound to be without amy validity or any concerns by
law enforcement, there would be a different situaticon Lo
her.
THE COURT: We can keep this matter at the Fore an all
these different lssues. 1 would really like to knesw 1T
United Families would allow s=ome visits there. 1'd like to
know the answer to that guestien. I will —-- I will
conslder — I will start, I guess, with some vislts there
and then we cat ses whers things go because sometlme
hopefully in the nearc future at sBome point we are able to
oome up with a determinstion of what's happening in a
potentlal criminal, papdon mee investigation.

oo for right now I'm oot == I'm oot comiortable taking

the children out of the protection opder for the reasons
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Mc. Helson cutlines. frd I koo that that's not what the
Respondent wants, of oourse, Mrc. Nooney, but I'm just
trylng to come up with just somethlimg where we could little
oy 1ittle come up withh a solution or even if it's nob
Iittls by Iittle, but it's just little, it's something.

I'11 hear from the partles agalin & week from pow. WHe
Jan do it — we . can doo it 1o seven daye from now at the
sare time and have another heacing, o if you —— if somecns
can Just make some phone @alls and £ind out 11T 1t will work
there, thatts the answer I nesd.. That's really the-answer
I needed for thig hearing, but 1 understand we didn'b =-
you know,; nobody was on the same page as far 33 exactly
where we're headed zo I'm not tryving to chastise anyone;
bt I Lhink that's a big thing that we meed to know first.
2nd I'm willing to starct there. &And then aa we aort out
and as we determine Whisre things are going, then at some
point we'll have to determine this child custody matter and
sgea 1f thers are some octher things and other modifications
that we can make.

Mr. Moohey, because the order 1s in place ard- because
of the findings that T made alrsady; I beliswve the onus is
probably on you to show why a modification should be made.
20 I guess I'm going to pubt it on vou to maks 3 phone call
and find out.

Mr. Nelson, I'm sure —-— I don't know, I guess the way
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that it appsars to me -in thie hearing that because they
wouldn't be 5o opposed to such an ideas, it doesntt sesm
like it's a bad idea for you Lo work on 1t together.

But vou're the one seeking modification here =20 I
think that starts with you then. Do you disagree?
HE. HOONEY: A Jdifflcult thing, I think, Your Homop, ls as
the current order stands, prict to today — agaln, we're
not conceding to this, but thece was not even supervised
visitation. So-my urderstanding is United Familles 1s
going to ask for the permanent order of protecsticon. 1L we
provide the peErmanent order of protection, they're going to
sayy There iz mo - supervised Wwisitation. We'd be in
violation of the court oeder 1T the children were to have
supsrvised vigitation at United Familizs.
THE COURT: So you don't think you can hawve a comversation
with them and say, Here's g hypotheticsl: Just Isaginhe
that the Judge 17 going Lo lsbk hip have visits.
HFE. HOONEY: Yez. We have a hypothetical, Your Honor. I
Just — I was trying to undetstard from the Court's
perspective 1 we need to provide the order, if there's
gqoing to be a modification, or if the Court would just liks
my ocffice or my client to reach out to United Familiss and
get that information.

My ¢oncerm; Your Homory is I think it's Qoing to be

dependent on what the Court's order is;, but we can have the
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hypothetical conversation with Ehem.

THE COURT: That's all I want to know. Too guys — wyou
gentlemen can emall me, tell me what yvou find cut. T just
think it's == I think it's a 1ot easier if you do it
together or if you're in on the conversation together ar
tey it tégether. I den't koow, mavbe that's me being a
littls foo ocptimistlo. But; wveah, Just find cut 1f they
would do ik, If they would do it; what I would like to do
1s to start there. Then we can figure out what else we
need to do because this civll matter ls stalled and we may
nead to walt on a8 criminal investigation and we aren't
gqaing to have those results immediately so I'm toying to
just come up with something to == something to Jdo for now
just for a3 ghort pericd of Lime.

And T say ard T turn to you, Mr. Nooney, because
woutbe the one that was sesking the medification and that's
why 1 wanted wou to Initiste the conversation, but 1f
Mc. Melson dosz it with you, I think that's going to help
evaryonie. S0 that's all. That's what T meant with — Jjust
firmd out 1if 1tTs & possibllity if this man cight here can
gqo there next week if I order it.

HE. MOONEY: Understocod. I apologize, Your Honoco, I
misunderstood what the Court was askirg.
THE COURT: Verv well. BAnd I don™t mean to == I'm net

toying to chew anyone out, I'm just — 1T gue=ss I thought it
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was pretty aimples and maybe I juat waan't very clear. So
that'= gll IT'm looking for.

I'11l have a heacing —— we can have a hearing next week
if the two of vou think that ywou can getb in eonbact with
them or whenewver you propose.

HE. HELEOH: Your Honor, Mr. Heoney arnd T can dizcuss
briefly cubzlde giterwards to maybe set up 3 conference
call with United Families and try to gek clarification foom
tham and thetn report back to the Court.

THE COURT: I appreclate that: If vou — yeahy just let e
know-what you £ind out. Tf it looks 1ike we cansget
something done here and mavbe even an agreement between the
two of vou or ameng all of you, 1711 entertain it, I'11
entertain a modification for that purpose. 1 think that it
makes some sense dnd WeTyve got that civil fils out there =o
let's see What we Zan do in that respect. Ard then over
tire perhaps we'll find out about this criminpal matter and
we can figure cut where it goes in the futurse.

5o for pight now I'm pot golhg to set 1t for next
week., I'1ll walt to hear. -And you can [eel free to just do
it by email commmication with me and tell me what you find
cut-arnd lek's see where we can gz from there.

Mr. Moonew, anvthing you need to know == anything =lse
you need Erom my ernd?

ME. HMOONEY: Just =0 the record is clear, Tour Honoro, 1
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STATE OF SOUTH DAROTA ) IN CIRCUIT COURT

| S8.
COUNTY OF FENNINGTON ) SEVENTH JUDICIAL CIRCUIT
EYLEA M. WAGNER, F1CIVIS-000623
PlainuifT,
VERIFIED MOTION FOR CHANGE
Vs, OF CUSTODY
RIGO B, TOVAR,
Dreferdant.

COMES NOW the Defendant, Rigo B. Tovar, by and thmough his
uiklersigned counsel, and hereby respectfully moves this Court for an Order
Modifying Custody in the above-captioned matter, establishing a visitation
schedule and child suppert consistent with any such medification. This Motion
is made upon the following grounds:

1. Omn or about April 18, 2018, a Verificd Complaint for Paternity, and
Custody was filed with this Court. See Verfied Complaint for Paternity, and
Custody.

2. COm or about March 22, 2019, the Court entered the Court Order
Approving Parenting Plan, where the Court ordered that the parties shall share
Joint legal custody and the Plaintiff, Kylea M. Wagner, shall continue as the
primary physical custodian of the two (2) minor children, Isaiah Tovar (then age
3] born Febmary -1, 2015, and Teyao Tovar {then age 2) born Felnuary 19, 2016,

providing the Defendant, Bigo B, Tovar, with parenting time. See Court Order

EXHIBIT

1 102
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Approving Parenting Plan. A rue and coneet copy of the Court Order Approving
Parenting Plan is attached hereto as Exhibit A,

3. The Plaintiff and the Defendant reside in Pennington County, South
Diakaota, giving this Court jurisdiction over this matter,

: The Defendant, Rigo B. Tovar, provides the miner children with
consistency, structure, amd guidance, that is not available when the minor
children are with the Plaintiff, Kylea M. Wagner.

o The Defendant, Rigo B. Tovar, is of information and belief that the
Plaintifl, Kyvlea M. Wagner, has dependency issues related o illicit drmigs and
alcohol, that have risen to a level that impacts her ability to affectively parent the
minor children.

. The Defendant, Rigo B. Tovar, is of information amd beliel that lack
of stability in the Plaintifl, kylea M. Wagner's, ciorent mental and emotional state
has risen to a level that impacts her ability to affectively parent the minor
children, as reflected in repeated communications from the Pladntifl, Kyvlea M.
Wagner, to the Defendant, Rigo B. Tovar. These communications include, buat are
not hmited 1o a eyl message, where the PlaintlfT, kKyvlea M. Wagner, has indicated
self-harm, while physically having one of the minor children in her care.

T The Defendant, Rigo B. Tovar, is further concerned abont lack of
consistency and stability for the minor children when they are in the care of the
Plaintiff, Kvlea M. Wagner, particularly the amoant of school tandies and school

absences the minor children have had and mayv have in the foture.

Filed: 3/22/2024 5:10 PM C5T Pennington County, South Dakota 51CIV18-000623
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8, A substantial change in circumstance has occowrmed since the Court
Orcer Approving Parenting Plan that was entered by the Court on or aboat
March 22, 2019,

9, At the time the Court entered the Court Order Approving Parenting
Plan, the Defendant, Rigo B. Tovar, worked as an underground core driller, where
hex worked and lived remotely oatside of Pennington County, South Dakota, often
in other states such as Arizona, Alaska, Nevada, Michigan, and LUitah, where he
wonld work for 28 consecutive davs ont of state arxl be off for 19 davs, living in
state.

10.  InJune of 20019, on or about June 20, 2019, the Defendant, Rigo B.
Tovar, resigned from his employment as an underground core driller, in order 1o
work and to regide in Pennington County, South Dakota for the purpose of
providing consistency, structure, and guidance Tor his two (2) minoer children,

11. While Evlea M. Wagner and Kigo B. Tovar were never legally marmied,
on or about June of 2020, the partics reconciled, living fogether and mutually
providing support for the minor children wider one Boosehokl.

12. In Febrmuary of 2024, the parties ended such relationship, where the
Plainif, Kvlea M. Wagner, removed the minor children from the residence where
the Plaintiff, Kyvlea M. Wagner, and the Defendant, Rigo B, Tovar, and the two (2)
minor children resided at sinee approximately June of 2020,

13. The best interest of the minor children will be served by a change in

custody as set torth abowve.
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WHEREFORE the Defendant, Rigo H. Tovar, respectfully asks this Court to

enter an COoder as follows:

L

That the Defendant, Rige B. Tovar, be granted primary physical costody of
the parties’ minor children;

. That the Court enter an Order desigrnating the Plaintil, Kyvlea M. Wagner,

with visitation privileges and support obligations with respect to the minoer
childrei;

The Court enter further Orders as necessary in the best interest of the
minor children, including, but not limited to ordering that the Plaintiff,
Eylea M. Wagner, refrain from drinking aleohol and using illicit drugs while
the minor children are in her care;

. For the recovery of the Defendant, Rigo B. Tovar's, costs and

disbursements associated with this action, inchuding reascnable attorney
fees as permitted by SBouth Dakota law; and

For such other and further relief as the Court deems just and equitable.

Dated this 220 day of March, 20024,

NOONEY & SOLAY, LLF

fs5f Jared D. Nooney
JARED I, NOOMNEY

Attorneys for Defendant

326 Founders Park Dr. / P. O. Box 8030
Rapid City, 8D 57709-8030

[B05) ¥21-5846

jared@nooneysolay.com
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STATE OF SOUTH DAKOTA

COUNTY OF FENNINGTON

VE [ON

]
} 88,

l

Rigo B. Tovar, being first duly sworn upon his oath, deposes and states

that he is the Defendant in the above-referenced Motion for Change of Custody

and that he has read the same and knows the contents thereof to be true to his

own knowledge, except to those matters therein stated on information and

belief and, as to those matters, he belisves them to be true,

T

RIGO B. TOVAR, Defendant

Subscribed and sworn to before me by Rigo B. Tover this 23 day of

March, 2024,

FEAL
JARED DL NOOMEY
Notary Fubiic
SOUTH DAKOTA

Filed: 3/22/2024 6:10 PM CST

——

otary Public - South Dakota
My Commission Expires:

| 10, 2028

a3
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CERTIFICATE OF SERVICE

I, Jared D, Nooney, attorney for Plaintifl, hereby certifies that a troe and
correct copy of the foregoing was served on this 2204 day of March, 2024, by
electronic service through Odyssey File & Serve, to:

George Nelson
2640 Jackson Blwd.
Rapid City, 8D 57702
(GG} T 1-94 710

inlawd il
Kylie Riggins
902 Columbus St
Fapid City, 8D 37701
[B03) F21-T230
kylefrigginsiamilylaw, com

JARED D, NOONEY

Filed: 3/22/2024 5:10 PM CST Pennington County, South Dakota 51CIV18-000623
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

APPEAL NO. 30777

KYLEA M. WAGNER,
Petitioner and Appellee,

g,

RIGO B. TOVAR,
Respondent and Appellant.

—

ON APPEAL FROM THE CIRCUIT COURT
SEVENTH JUDICIAL CIRCUIT
PENNINGTON COUNTY, SOUTH DAKOTA

The Honorable Eric Kelderman
Circuit Court Judge

APPELLEE'S BRIEF

JARED D). NOONEY GEORGE J. NELSON

NOONEY & SOLAY,LLP GEORGE J. NELSON LAW OFFICE,
326 Founders Park Drive PLC.

P.0. Box 8030 2640 Jackson Boulevard

Rapid City, SD 57709-8030 Suite 1

Artornzy for Respondent Rapid City, SD 57702

and Appellant, Attarney for Petitioner and Appeliee,
Rige B. Tovar Kwlea M. Wagmner

NOTICE OF APPEAL FILED JULY 31, 2024
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PRELIMINARY STATEMENT

For ease of reference, citations to the pleadings will be referred to as Setiled
Record ("SKE”) with the numbers assigned by the Clerk. References to the documents in
the Appendix will be referred to as "App." with the appropriate page number. Citations to
transcripts will be designated by (ranscript, date of hearing, and page and line number,
e.g., "TR(T/01/2024), pp. 39:18-40:2." “Permanent Order for Protection” is sometimes
identified as “Permanent Protection Order.”

Appellant Rigo Tovar will be referred to as “Mr, Tovar” or “Appellant.” Appellee
Kylea Wagner will be referred to as “Ms. Wagner” or “Appellee.” The minor children
will be referred to as “1.T. and T.T." where the context 1s collective, or if the context is
individual the reference to the specific child will be “ILT™ or “T.T.," as the case may be.

JURISDICTIONAL STATEMENT
This Court has jurisdiction over this appesl pursuant to SDCL § 15-26A-3.
STATEMENT OF ISSUES

I. Whether the circuit court erred when it entered a Permanent Order for
Protection.

The eirenit court correctly entered the Permanent Order for Protection.
Maost Relevant Anthorities:

o Parker v. Parker, 2017 §.D. 37, 898 N.W.2d 735
o SDCL § 25-10-1(1)

II. Whether the circunit court erred when it entered a Permanent Protection Order
against Mr. Tovar, finding that domestic abuse occurred by him based on incidents,
some of which occurred ten years ago.

The circuit court properly considered the history of domestic abuse.



Muost Relevant Authorities:

e Parkerv. Parker, 2017 513, 37, 898 N.W.2d 735
SDCL § 25-10-1(1)

ITl. Whether the circuit court erred when it entered a Permanent Order for
Protection for the maximum period of five vears, prohibiting Mr. Tovar from
contact with the protected parties and minor children, I.T. and T.T.

The circuit court did not abuse its diseretion in lsuing the Permanent Order for
Protection for five vears.

Maost Relevant Anthorities:
s Parkerv. Parker, 2017 S.D. 37, 898 N.W.2d 735
« SDCL § 25-10-5

TV. Whether the circuit court erred by not modifying the Order for Protection when
it heard Respondent™s Motion for Order to Modify the Order for Protection at the
July 22, 2024 Hearing to Modify the Permanent Order for Protection.

The circuit court did not err in deaving the motion to moedify the Permanent Order
for Protection.

Most Relevant Anthorities:

e RBatchelder v. Batchelder, 2021 5.1, 60, 965 N W .2d 8&0
« SDCL §23-10-10

STATEMENT OF THE CABE
Due to Mr. Tovar's ongoing acts of domestic abuse, on May 24, 2024 Ms.
Wagner Rled a Petition and AfMTidavit for Protection Order {Domestic Abuse) seeking
protection for herself and the minor children, LT, and T.T. {App. 1-5). The circuit court
granted an Ex Parte Temporary Order for Protection. (App. 6-8). Afier hearings on June
20, 2024 and July 1, 2024, the circuit court entered a Permanent Order for Protection for
a period of five years, prohibiting Mr, Tovar from contacting Ms. Wagner and the

children. (App. 9-13),



On July 2, 2024, Mr. Tovar filed a Moton fo Modify the Order for Protection,
{App. 14-16). A hearing was held on July 22, 2024, where Mr. Tovar requested that the
children be removed from the protection order to allow him unsupervised parenting time.
(TR (7/22:2024), p. 6:13-15; p. 7:19-23).

Due to a pending criminal investigation invelving Mr.. Tovar's alleged abuse of
the chilkdren, Ms. Wagner opposed any modification in the Protection Order. (TR
(7/22/2024), pp. 6:22-25; 8:8-14). The circuit court denied Mr, Tovar’s motion to modify,
expressing concern about the children®s safety and the ongoing criminal investigation.
(TR (7/22/2024), pp. 12:24 -13:4).

Mr. Tovar now appeals the circuit court’s entry of the Permanent Order for
Protection, as well as the circuil court’s demal of his Motion to Modify 1t

STATEMENT OF THE FACTS

Ms. Wagner and Mr. Tovar began a significant romantic relationship in August
2013 and have two children together, LT, and T.T. (TR (7/01/2024), pp. 8:22-9:2: p.
13:3-4). Throughout their relationship, Mr. Tovar engapged in a partern of domestic
abuse, including physical harm, threats, and harassment, causing Ms. Wagner and the

children to fear for their safety,

Physical Abuse Incidents:
1. First Incident {2013-2014); Within the first year of their romantic relationship
Mr. Tovar physically assaulied Ms. Wagner by using his forearm against her neck

to push her against a wall, and pin her there, Ms, Wagner testified:



"We had an argument... he was angry and pushed me up against our...
laundry room and pinned me back with his forearm against my neck." (TR
(T/01/2024), p. 15:11-14)
Her father, Jerry Wagner, corroborated this patiern of abuse, He testified about an
incident where Ms. Wagner and their newborn baby were locked in the bathroom while
Mr. Tovar was "beating the door down":
“She was calling and telling me that her and her newbom baby was locked
in their bathroom... and that he had been threatening her and was beating
the door down.” (TR (7/01/2024),pp. 92:23-93.2)
. Second Incident {Approximately 2015): About a vear later, Mr. Tovar pinned Ms,
Wagner on the bed, restricting her breathing:
“He... pinned me up against the bed, was on top of me, where 1 could not
breathe or move... [ started tunnel vision and trying to fight for air.” (TR
(TA01F2024), p. 15:19-23)
3. Choking Incident: Ms. Wagner disclosed to her mother, Ms. Jeanne Wagner,
that Mr. Tovar had choked her:
"1 heard about it from Kylea that he choked her." (TR (7/01/2024), p.
115:23-24)
Abuse Towards the Children:
Ms. Wagner and her parents testified about Mr. Tovar's abusive behavior towards
the children. including physical harm and emotional abuse.
«  Physical Punishmeni:

o Mr. Tovar's Admission: During cross-examination, Mr. Tovar admitted
to using a belt to discipline the children:

*: You used a belt on the children.

A: Per her request.” (TR (7/01/2024), p. 178:13-14)



4}

=

4]

He acknowledged that he had spanked the children with a belt multiple
limes:

"(}: How many times has that happened?

A: T don't recall how many times, but | have not done it in vears,.."
(TR (7/01/2024), p. 178:20-22}

Ms. Wagner's Testimony: She testified that Mr. Tovar has hit the
children and used a belt when they were yvounger:

"He punishes them by velling at them or putting them in a room. |
have witnessed him hit Isaiah. And he hit them with a belt when
they were younger.” (TR (7/01/2024), p. 60:12-16)

Witness Testimony: Jeanne Wagner witnessed Mr. Tovar slap LT, across
the face when I.T. was only a toddler:

"I did witness him slap Isaiah across the face when he was about
18 months old." (TR (7/01/2024), p. 117:3-4)

Children's Disclosures: 1T, told his grandmother that Mr. Tovar had
been "beating him with a gun belt™:

"He told me that his dad had been beating him with a gun belt.”
(TR (7/01/2024), p. 121:11-12})

Emotional Abuse:

=}

o

Ms. Wagner testified that Mr. Tovar emotionally abused the children:

"He belitiles the children. He makes them feel insecure about
themselves. He uses them as a tool against adults.” (TR
{7/0172024), p. 60:4-6)

The children expressed to their grandmother that their father does not like
them:

"It's pretty much been Isaiah's ongoing conversation throughout the
vears that his dad does not like him. He's told us that several
times." (TR (7/01/2024).pp. 117:25-118:2)

Neglect and Lack of Concern:



o Ms. Wagner noted that Mr. Tovar does not show up for the children's
well-being, and refuses to assist when they need him:

"He doesn't show up for them when he's needed... For example,
Isaigh—or Teyo had a surgery done. Rigo refused to come and—
nor did he show up for him in the two weeks of healing, the
kealing process.” (TR {7/01/2024), p. 60:6-10)

Pending Criminal Investigation:

Al the July 22, 2024 hearing, it was revealed that there is a pending criminal
investigation involving Mr, Tovar's alleged abuse of the children. (TR (7/22/2024), p.
¥:8-14). M=, Wagner expressed concern about the children's safety and opposed
remeving them from the protection order while the investigation is ongoing:

"My client would change her position if the criiminal investigation resulted in no

charges... She's fearful... She believes that if there is Lo be parenting time... it

should be at least intially supervised.” (Ms. Wagner's counsel’s statements, TR

(712272024}, p. §:9-14)

Mr. Tovar's counsel acknowledged that this was the first time he heard of the
criminal investipation:

"Just so the record is clear... the allegation for criminal investipation, that's the
first time I've heard of it.™ (TR (7/22/2024),pp. 20:25-21:2)

Circuit Court's Consideration of Motion:

The circuit court considered Mr. Tovar's motion to modify the protection order
but ultimatelv denied it, citing concerns about the children's safety and the pending
investigation:

“I'm not comfortable taking the children out of the protection order for the reasons
Mr. Nelson outlines.” (TR (77222024, pp. 12:24-13:2)

The court attempted to facilitate supervised visitation at United Families, but

practical issues prevented immediate implementation. (TR (7/22/2024 ), pp. 10:24-11:3).



ARGUMENT

[. THE CIRCUIT COURT DID NOT ERR WHEN IT ENTERED A PERMANENT
ORDER FOR PROTECTION.

A. Standard of Review

The Supreme Court reviews a circuit court's decision to grant a protection order
using a two-step process: {1) determining whether the circuit court's findings of fact were
clearly erroneous; and (2} if the findings are not clearly erroneous, determining whether
the circuit court abused its discretion in granting the protection order. Parker v. Parker,
2017 5.D.37, %9, 898 N.W.2d 735, T33.

An abuse of discretion is "a fundamental error of judgment, a choice outside the
range of permissible choices, 8 decision, which, on full consideration, is arbitrary or
unreasonable.” Bruggeman by Black Hills Advocate, LLC v. Ramas, 2022 3.D. 16,9 10,

972 N.W.2d 492, 496,

B. The Circuit Court’s Findings Were Not Clearly Erroneous.

The circuit court found that Mr. Tovar committed domestic abuse against Ms.
Wagner and the children. ['nder SDCL § 25-10-1(1), domestic abuse includes "physical
harm, bodily injury, or attempts to cause physical harm or bodily injury, or the infliction
of fear of imminent physical harm or bodily injury.”

Substantial Evidence of Domestic Abuse:
1. Physical Assaults: Mz, Wagner provided detailed testimony of multiple physical
assaults by Mr. Tovar, including being pinned against a wall and choked. (TR

{7/01/2024), p. 15:11-23). Her father comoborated these incidents, recalling



reseuing her from the home where Mr. Tovar was "beating the door down.” (TR
(7401/2024),pp. 92:23-93:2)

2. Abuse Towards the Children: The circuil court heard substantial evidence of
Mr. Tovar's abusive behavior towards the children, which constitutes domestic
abuse under SDCL § 25-10-1(1).

o Physical Harm: Both Ms. Wagner and her mother testified about Mr.
Tovar physically harming the children, including hitting them and using a
belt. Mr, Tovar himself admitted to using a belt on the children:

" You used a belt on the children,

A: Per her request.” (TR (7/01/2024), p. 178:13-14)
He acknowledged multiple instances of this punishment:

"3 How many times has that happened?

A: [ don't recall how many times, but | have not done it in years..."
(TR (7/01/2024), p. 178:20-22)

o Emotional Harm: Testimony indicated that Mr. Tovar belittles the
children and undermines their self-esteem,

"He helittles the children. He makes them feel insecure about
themselves.” (Ms, Wagner's testimony, TR (7/01/2024), p. 60:4-5)

o Ongoing Risk: Ms., Wagner believes the abusive behavior continues,
"3 Do you believe he does that to this day?
A:Tdo." (TR (7/01/2024), p. 60:17-18)
The circuit court overruled objections and allowed this testimony,
recognizing its relevance.

i. Threatening Behavior with Firearms:



o On December 30, 2023, Mr. Tovar, while intoxicated, accessed an AR-15
rifle, attaching a laser to it despite Ms. Wagner's pleas to stop:
"I told him that it was scaring me and | would like him to put it
away... He tumed back around and told me it was none of my
business and | needed to leave the room." (TR {(7/01/2024), p.
23:4-T)
Mr. Tovar admitted to handling the firearm afier consuming aleohol:

"(): On this evening, December 30th of 2023, vou'd been drinking
and you were in the room where the gun safe was, correct?

Al Yes Alone" (TR {7/01/2024),pp. 171:25-172:2)
He acknowledged having the gun in his hands:

"0): You had the gun, though, too—

A Yes" (TR (7/01/2024), p. 172:3-9)
The court found Mr. Tovar's testimony evasive regarding his alcohol
consumplion:

"1 find that he was being a little evasive in that answer.” (TR
(7/01/2024), p. 203:13-14)

o Mas Wagner's father testified about her fear during this ineident:

"She called concemned that Rigo had taken out a gun... she was just
simply scared.” (TR (7/01/72024), p. 89:7-10)

4. Pointing a Laser at Ms. Wagner and the Children:
o On January 14, 2024, Mr. Tovar pointed a laser at Ms, Wagner and T.T.,
causing severe fear:
"A red laser came from his truck... onto my son's chest... the laser
was on my chest and slowly moved to my forehead.” (TR

(7/01/2024), p. 36:2-9)

The circuit court concluded that this act constituied domestic abuse:



"I believe that that is sufficient to issue the protection order as to
Mz, Wagner and as to both of the children as well." (TR
(7M012024), p, 204:10-12)
a Ms. Wagner testified she had not seen any other lasers in the house
besides those attached to guns:

(»: Had you seen any other type of laser in your house, other than
ones attached to puns?

Az No, | have not." (TR (7/01/2024), p. 86:20-22)
o The trial judge sought clarification and ensured undersianding that these

lasers were potentially atiached to firearms_ (TR (7T/01/2024), p. 86:12-17)

3. Aggressive Confrontation at the Park:
o On May 22, 2024, Mr. Tovar aggressively approached Ms., Wagner and
LT. at Wilderness Park:
"He was coming al me with a very aggressive, fast walk trying to
demand our s0n to leave me... 1 was scared.” (TR (7T/01/2024),pp.
53:22-54:1)
Drespite her requests for him to stay away, he continued to approach;

“(: How many times did Kylea ask vou to leave the park there on
that audio?

A: Two, Three. [ don't remember. A few." (TR (7/01/2024), p.
167:23-25)

6. Harm to Pets as Intimidation:
o Ms Wagner suspected Mr, Tovar of harming their puppy, which was
found bleeding internally withowt external injunes:

"Somebody would have to go inside the kennel for the puppy o
get hurt.” (TR (7/01,/2024), p. 82:6-T)

10



Credibility Determinations:
The circuit court is in the best position to assess the credibility of withesses.
Parker v. Parker, 2017 5.D. 37,9 14, 898 N.W.2d at 739. The court found Ms. Wagner's
testimony credible and detailed:
"1 ind Ms, Wagner to be credible. I find her to be a credible witness and [
believed her testimony. She was detailed and she explained exactly what
happened and in extensive detail.” (TR (7/01/2024), p. 202:18-22)
Conversely, the court found Mr. Tovar evasive:

"1 find that he was being a little evasive in that answer.” (TR (7/01/2024), p.
203:13-14)

C. The Circuit Court Did Mot Abuse Its Discretion in Granting the
Protection Order.

Given the credible evidence of domestic abuse, the circuit court acted within its
discretion in granting the Permanent Order for Protection. The court’s decision was based
on substantial evidence and was neither arbitrary nor unreasonable.

In Parker v. Parker, the Supreme Court upheld the issuance of a proiection order
where there was sufficient evidence of a series of acts that harassed and intimidated the
petitioner, 2017 5.1, 37,9 20, 898 N.W.2d at 741. Similarly, the evidence here supports
the circuit court's findings.

Il. THE CIRCUIT COURT PROPERLY CONSIDERED THE HISTORY OF
DOMESTIC ABUSE.

Mr. Tovar contends that the court erred by considenng incidents from ten vears
agn. However, the court properly considered the full history of abuse to assess the

ongoing threat posed by Mr. Tovar.
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Under SDCL § 25-10-1(1), domesiic abuse encompasses a pattern of abusive
behavior, The statute does not limit consideration to recent incidents. In Parker v, Parker,
the court acknowledped that past conduct is relevant in determining whether a protection

order is necessary. 2017 8.0, 37, 9 15, 898 MW _.2d at 740,

Relevance of Historical Abuse:

» Establishing a Pattern: The history of abuse demonstrates a pattern of
controlling and threatening behavior by Mr. Tovar. The incidents from 2013
onwards show a consistent pattern that has escalated over time.

» Ongoing Fear: Ms. Wagner testified that the past incidents contribute to her
current fear:

"1 was scared because of the last several vears of the repeated
unpredictable behaviors of Rigo, that [ felt like this was getting more
seripus as time went on.” (TR (7/01/2024), p. 46:23-25)

=  Children's Well-being: The history of abuse has impacted the children. Thev
have expressed ongoing fiear, and they have reported recent instances of physical
harm.

The circuit court appropriately considered this history in granting the protection
order, recognizing the ongoing nature of the abuse.
1L, THE CIRCUIT COURT DID NOT ABUSE ITS DISCRETION IN ISSUING
THE PROTECTION ORDER FOR FIVE YEARS AND PROHIBITING MR.
TOVAR TO HAVE CONTACT WITH THE CHILDREN.

Under SDCL & 25-10-5, "any relief granted by the order for protection shall be for
a fixed period and may not exceed five years." The circuit court was within its statutory

authority to impose a five-year protection order.
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A. The Inclusion of the Children in the Protection Order Was Justified.

Under SDCL § 25-10-1(1}, domestic abuse in¢ludes acts that mflict physical harm

or the fear of imminent physical harm upon family or household members, which

includes children. The evidence adduced at the hearing demonstrated that Mr. Tovar's

abusive behavior had a direct and detrimental effect on the children. This justified their

inclusion in the protection order.

Evidence Supporting Inclusion:

Physical Abuse: Testmony from Ms, Wagner and her mother included telling of
multiple instances of physical harm to the children, including
Q: *You used a belt on the children?”
A: "Per her request.” (TR (7/01/2024), p. 178:13-14)
Emotional Harm: The children expressed feelings of fear of being disliked by
their father, and fear of him due to his abusive actions.
Risk of Future Harm: The circuit court found that the incident involving the
laser pointed at T.T. demonstrated a direct threat to the children's safety:
"1 believe that that is sufficient to issue the protection order as to Ms,
Wagner and as to both of the children as well." (TR (7/01/2024), p.
204:10-12)
Pending Criminal Investigation: At the July 22, 2024 hearing, it was disclosed
that there is a criminal investigation involving Mr. Tovar's alleged abuse of the
children. {TR (7/22/2024), p. 8:8-14). The court expressed concern about
modifying the protection order in light of this investigation:

"I'm not comfortable taking the children out of the protection order for the
reasons Mr. Nelson outlines.” (TR (7/222024),pp. 12:24-13:2)

13



In Parker v. Parker, the Supreme Court upheld a protection order that included
minor children when there was evidence that the respondent's actions endangered their

safety. 2017 8.D. 37, 18 20-21, 8398 N.W.2d at 741,

B. The Five-Year Duration Was Withia the Court's Discredion.

Ciiven the severity and ongoing nature of the abuse, the circuit court did not abuse
its discretion in issuing the protection order for the maximum peried allowed under
SDCL § 25-10-5.

Ms. Wagmer expressed the necessity for a long-lerm protection order:

“(): And vou're secking a protection order, a permanent protection order,
for what penod of time?

A: Five years.

Q: Why?

A Tbelieve for myself, safety, and the children," (TR (7/01/2024), p.
§9:21-25)

The court's decision to grant a five-vear protection order was reasomable and
supported by the evidence, reflecting the need to ensure the safety and well-being of Ms.
Wagner and the children.

IV. THE CIRCUIT COURT DID NOT ERR IN DENYING MR. TOVAR'S
MOTION TO MODIFY THE PERMANENT ORDER FOR PROTECTION.

A. Standard of Review

The decision to modify a protection order is within the circuit court's discretion.
Under SDCL § 25-10-10, "upon application, notice 1o all parties, and hearing, the count

may modify the terms of an existing order for protection.”
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B. The Circuit Court Acied Within Its Discretion in Denving Mr. Tovar's
Motion to Modily.

AL the July 22, 2024 hearing, Mr. Tovar requested that the children be entirely
removed from the protection order, allowing him 1o resume unsupervised parenting time,
(TR (7/22/2024), p. 6:13-15; p. 7:19-23). Due to a pending criminal investigation
involving Mr. Tovar's alleged abuse of the children, Ms. Wagner opposed removing the
children from the protection order. (TR (7/22/2024), p. 6:22-25; p. 8:8-14). She
expressed a willingness to allow supervised visitation at United Families. but Mr. Tovar
did not agree to the terms she proposed. (TR (7/22/2024), p. 5:22-6:3;pp. 11:25-12:2).

The eircuit court denied the motion to modify, stating:

"I'm not comfortable taking the children out of the protection order for the reasons

Mr. Nelson outlines... because of the findings that | made already, and given the

pending criminal investigation.” (TR (7/22/2024),pp. 12:24-13:4)

The court emphasized the need to protect the children and considered the ongoing
investigation:

"We may need to wait on a eriminal investipation and we aren't going to have
those results immediately.” (TR (7/22/2024), p. 18:11-13)

The circuit court acted within its discretion in denving Mr. Tovar's motion o
modify the protection order. Under SDCL § 25-10-10, the court may modify the terms of
an existing order for protection upon application and hearing. However, the decision to
modify lies within the court's sound discretion, considering the safety and well-being of
the protected parties.

In this case the court had previously made detailed findings supporting the

inclusion of the children in the protection order, based on evidence of domestic abuse
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involving them. (See Argument Section 111, supra). At the July 22 hearing, the court
considered the arguments and positions of both parties and determined that modification
was not warranted at that time given the pending criminal investigation and the ongoing
concerns for the children's safety.

The court's decision was reasonable and aimed at safeguarding the well-being of
the children, which is consistent with the purposes of the protection order statutes. See
Barchelder v. Batchelder, 2021 5.D. 60,4 18, 965 N, W _2d 880, 836 ("The protection
order statutes are intended to prevent further abuse and protect vietims from future
harm,").

Morepver, the court attempted o facilitate some contact between Mr, Tovar and
the children by suggesting supervised visitation at United Families, but practical issues
prevented that from occurming at the time. (TR (7/22/2024),pp. 10:24-11:3; p. 13:11-20).
'I'he court encouraged the parties (through their counsel) to explore options for supervised
visitation, demonstrating a balanced approach that considered both the children's safety
and Mr. Tovar's desire for contact,

Therefore, the circuit court did not abuse its diseretion in denying the motion to
modify the protection order.

CONCLUSION

For the foregoing reasons, Appellee respectfully requests that this Court affirm

the circunt court’s Permanent Order for Protection, as well as the circuit court’s decision

o deny Appellant™s motion to modify the Protection Order.
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ARGUMENT

I. THE CIRCUIT COURT ERRED WHEN IT ENTERED A PEEMANENT
ORDER FOR PROTECTION,

Eylea Wagner makes allegations of “[plhysical Jajssaults”™ and
“[plhysical [hlarm® in Appelles’s Brief, which are beyond the spedfic facts
and eircumstances of the |alleged) domestic abuse™ See Appellee’'s Enief,
pp. V-8, As stated by this Court in Purcell v. Begnaud,

A petitioner must ‘allege the existence of domestic abuse|. |

SDCL 25-10-3(2). The petitioner is also required to submit

‘an affidavit made under oath stating the specific facts and

circumstances of the domestic abuse]. |" Id. [emphasis addecd).

One secking reliel under the domestic abuse laws must

prove abuse by a prepondermnce of the evidence,”

Purcell, 2017 8.1, 23, 1 8, 895 N.W.2d 346, 349 [quoting Beermann .
Beermann, 1997 8.D. 11, 4 17, 559 N.W.2d 868, 872); 3DCL 25-10-5
(emphasis in original), The circuit court erred by considering any
allegation beyond the ®*specific tacts and circumstances™ as alleged by
Eylea Wagner in the Petition & Affidavit for a Protection Order (Domestic
Abuse). See Purcell 2017 5.D., 23, { 8, 895 N.W.2d 346, 349 [quoting
Beermann, 1997 3.D. 11, 9 17, 5339 N.W.2d 368, 872), SDCL 25-10-5
(emphasis in original); see also Petition & Affidavit for a Protection Order
(Domestic Abuse), App. at B 001-024,

Kylea Wagner did not allege “specific facts and circumstances of | |

domestic abuse” in the Petition and AfMdavit for a Protection Order



(Domestic Abuse). Id. In fact, when asked “1 AM ASKING THE COURT
FOR A PROTECTION ORDER BASED UPON THE FACTS BELOW", and
when informed to “check all that apply”, Kylea Wagner only checked the
following boxes:

[ AM ASKING THE COURT POR A PROTECTION ORDER BASED UPON THE FACTS

BELOW:
(O or ebout (pronth )] z r - y LI I at q:.p:m.iﬂmt-ntrf Fi__n'clock 24N (amiom),
hﬁhﬂlﬂﬂ;}#fﬂ-

Respondent committed domastic shuse ageinst Pedtioner (if mot me, my minor child
who is related to Respondent) and any Protected Parties (other minor child in my castedy related o
Hespondent):

ek ail fhal apelyl:

Respondent cassed physical harm or bodily injury.

Respondent attempted o causs physical haem or bochily injucy,

Responsent’ s actions inflictel fear fn Pelitioncr andfor any Protocted Partics that Respondent was
sbout 10 cause physical henm or bodily injury to sald Petidoner or Protocted Party.

[} Respondent violated 2 protection order.
Ferm, [TI5=0474 if Adule
t Furss UTS-AS1AT i hevenile
R, 07711

agmwmmny. mnliciously, and repeatedly folkowed Petition=r and/or any Protecied Partes.

spondent pursoed & knowing and wiltful course of condwel which seriously alanned, annoyed, or
harassed Petitioner and/or any Prodecied Parties with no legitimate parpase. The pattem of conduct
wad a series of Bots over o period of time, however shorl, showing & continuing pattern of harmssmeant.

[ Respondent made a credible threst with intent 1 cause Petitioner andior any Protscted Parties
ressomable fear of death or groat bodily infury.

[ The persom willfuully, maliciously, and repestedly harnsoed Petiioner andior any Frotected Partics by
means of any verbul, clectronic, digital media, mechanical, telegraphic, or written communicmion.

[ Respondent commitied & crime of violence against Petitioner or any Protecied Parlics,

Petition and Affidavit for a Protection Omder (Domestic Abuse), App. at B
O01-002. The two hoxes checked only relate 1o the alleged incident on

Meav 22, 2024 and not 0 any other alleged incicdents.



On the Petition amd Affidavit for a Protection Order (Domestic
Abuse), as is referenced above, Kyvlea Wagner did nof check the following
boxes,:t

o Resporudent caused physical harm or bodily injury.

o Respomlent attempted to cause physical harm of bodily injury.

o RHesporwlent willfully, maliciously, and repeatedly followed
Petitioner and /or Protected Parties.

o Hespondent made a eredible threat with intent o cause
Petitioner and for any Protected Parties reasonable fear of death
or great bodily injury.

o The person willfully, maliciously, and repeatedly harassed
Petitioner and for any Protected Parties by means of verbal,

electronic, digital media, mechanical, telegraphic, or written
communication.

o Respondent committed a crime of violence against Pefitioner ar
any Protected Parties.

Petition and Affidavit for a Protection Onder (Domestic Abuse), App. at B
002-003. Nor did Kylea Wagner state “under oath | | the specific facts and
circnmstances of | | |[alleged] domestic abuse™ in the Petition and
Aflidavit for a Protection Order (Domestic Abuse), as required. See
Purcell, 2017 8.D. 23, 1 8, 893 N.W.2d 346, 399 (quoting Beermanmn,
1997 8.D. 11, 9 17, 559 N.W.2d 8638, 872); 8DCL 25-10-5 (emphasis in
original]. For these reasons, any argument of “|pjhysical |assaults” and

“Iplhysical [hjarm® is improper amd bevond “the specific facts and

I Aggin, which the Petitioner is to *check all that apply’. Petition and Affidaat for a
Protection Order [Domestic Abuse], App. at B 002 {fermphasis in original)
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circumstances |alleged]” in the Petition and Affidavit for a Protection
Order (Domestic Abuse). Jd

As argued by Kylea Wagner in Appellee’s Brief, the circuit court
considered “[sjubstantial |e|vidence of |d|omestic |a|buse” including
alleged “|plhysical [ajssanlts® and “[plhysical [hlarm”, See Appellee’s
Brigf, pp. 7-8. At the July 1, 2024 Permanent Protection Order Heatring,
the cirenit court stated as ollows:

THE COURT; |W|hat it ultimately comes down to is what's in

this petition. It's not -- | mean, these other things --

and the reason | let the testimony come in was that's

background and that's information that led us to where we
are today, but it has to be based on the incidents that are

alleged in the petition. Evervone agree on that?

MR. NELSON: Yes, Your Honor.

MR. NOONEY: Yes, Your Honor, And bevond that, | |

my client didn't have notice as concerns some

of these allegations 1o offer witnesses to rebut such.
Transcript [7 /01 f2024), p. 1943 - p. 194:12 [emphasis added). The
circuit court erred by considering allegations of “[p|hysical |a|ssaults™
and “[p]hysical [hjarm™. As cited by Kylea Wagner in Appellee’s Bricf,
“[ajn abuse of discretion is 2 lundamental error of judgment, a choice
outside the range of permissible choices, a decision, which, on full
consideration, is arbitrary or unreasonable.™ Appellee’s Brigf, p. ¥ (citing
Bruggeman by Black Hills Adwoc., LLC v. Rames, 2022 30 16, 7 34, 972

N.W.2d 492, 504); Field v, Field, 2020 8.D. 51, 1 15, 949 N.W.2d 221,

224, It was an “abuse of discretion [and] [ | ‘A fandamental error of



Judgment” when the cirenit court considered allegations of “[plhysical
[a]ssaults™ and “[plhysical [hjarm”, which was “a choice outside the range
of permissible choices, a decision, which, on full consideration, is
arbitrary or unreasonahble.” See Bruggeman by Black Hills Advoc., LLC,
2022 5.0 16, § 34, 972 N.W.2d 492, 504, see also Field, 2020 5.1, 51, 4
15, 949 N.W.2d 221, 224.

kylea Wagner argues 1o this Court that “the [circuit] court fourd
Ms. Wagner's testimony credible and detailed[.|” See Appellee’s Brief, p.
11. When the circuit court stated that I find that he was being a
little evasive in that answer],]” it was in regard (o a question abont lwow
meany beers Rigo Tovar had consumed. Transcript (7 /01 /2024), p.
19%:13 - 14, The circuit court did not state that Eigo Tovar was not
credible, just that his answer to one question was “a little evasive®, Id
Rigo Tovar consuming alcohoel is not a basis for a circuit court to grant a
permanent order for protection, such as the circuit court did here.

1. THE CIRCUIT COURT ERRED WHEN I'T ENTEREDD A PERMANENT
ORDER FOR PROTECTION WHEN IT FOUND DOMESTIC ABUSE
OCCUREED BASED UPON ALLEGED INCIDENTS, SOME OF
WHICH ALLEGEDLY QCCURRED TEN YEARS AGO,

SDCL § 25-10-1{1) delines “domestic abuse”, as follows:
“Domestic abuse,” physical harm, bodily injury, or attempts
to cause physical harm or bodily injpory, or the infliction of
fear of imminent physical harmm or bodily injury when
occurring between persons in a relationship described in

§25-10-3.1. Any violation of § 25-10-13 or chapter 22-19A
or any crime of violence as defined in subdivision 22-1-2{9)



constitutes domestic abuse if the underlying criminal act is
committed between persons in such a relationshipl.|

Kylen Wagner argues that 3DCL § 25-10-1(1) “encompasses a pattern of
abusive behavior™. See Appellee’s Brief, p. 12.

As stated by this Court in Farm Bureau Life Ins. Co. v Dolly,
“[wlhen interpreting a statute, we begin with the plain langnage
and stracture of the statute.” Farm Bureau Life Ins. Co., 2018 5.0.
28, 99,910 N.W.2d 196, 199-200 (citing Magellan Pipeline Co. v
S.0. Dep't of Revenue & Reg., 200112 S.D. 68, § 9, 837 N.W.2d 402,
404 (gquoting In re Pooled Advoe. Tr, 2012 S.D. 24,9 32,813
N.W.2d 130, 141). Given this, this Court shall interpret 8SDCL § 25-
10-1{1) by its" “plain language and structure®, See Farm Bureau
Life Ins. Co, 2018 8.D. 28, 9 9, 910 N.W.2d 196, 199-200.
Nowhere in SDCL § 25-10-1{1) (again which defines “domestic
abuse™) did the Legislature define, let alone mentoned what
“encompasses a pattern of abusive behavior®. The plain language
and structure of SDCL § 25-10-1(1) did not allow the circuit court
1o consider “a pattern of [alleged | abusive behavior®, as argued by
Lylea Wagner. See Appellee's Brief p. 10; see also Farm Bureau
Life Ins. Co, 2018 8.10. 28, 7 9,910 N.W.2d 196, 199-200; 8DCL §
25-10-1{1). More specifically, the circuit court erred when it

granted the permanent order for protection and found domestic
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abusc ocourred by considering alleged incidents that allegedly
occurred ten years ago.

Kylea Wagner further argues that “[ijn Parker v. Parker,
the court acknowledged that past conduct is relevant in determining
whether a protection order is necessary.” Appellee’s Brief, p. 12 (citing
Parker, 2017 3.D. 37, 4 11, 898 N.W.24 1, 4)%. When this Court
considerad a “course of conduct™ in Parker, it dealt with an allegation ol
“harassment™. Id. As stated by this Court in Parker,

f8DCL 22-19A—4 defines ‘harasses’ as a ‘knowing and willful
course of conduct directed at a specific person which
serionsly alarms, annoys, or harasses the person, and which
serves no legitimate purpose.” ‘Course of conduct” is also
defined in SDCL 22-194=-5 as ‘a pattern of conduct
composed of a series of acts over a period of time, however
short, evidencing a continmity of purpose. Constitutionally
protected activity is not included within the meaning of
course of conduct,’ Here, although the court did not use the
statutory language when issuing its findings of fact, those
findings nonetheless support that Jordan knowingly and
willfully engaged in a series of acts that repeatedly harassed

Abigail.”
Id. The case at hand is distingunishably different than Parker. In the
case al hand, the circuit count did not find that Rigo Tovar

“harassed” Kylea Wagner, as this Court found ocourred in Parker.

Id.; see also Permanent Order for Protection (Domestic Abuse),

? Kylea Wagner incorrectly cites to § 135 of this Court’s decision in Farker, but 1 151

the *[cloncluston™ acction. Appelles’s Brigl, p. 12, Thizs Court dealt with the pattern of
conduct in Y 11 of the Farker decision. See Parker, 2017 S0, 37,9 11, 898 NW.2d 1,
4]



App. at A 002, For these reasons, the circait court erred when it
considered alleged incidents, some that allegedly occurmred ten
Years ago.
L THE CIRCUIT COURT ERRED WHEN IT ENTERED A PERMANENT
ORDER FOR PROTECTION FOR THE MAXIMUM PERIOD OF FIVE
YEARS, PREOHIBITING RIGO TOVAR, FROM CONTACT WITH THE
FROTECTED PARTIES AND MINOE CHILDREEN, LT. AND T.T..
kvlea Wagner argues that this Cowrt in Parker, “upheld a
protection order that included minor children when there was evidence
that the respondent's actions endangered their safety.” See Appelles’s
Brief, p. 14. This argument made by Kylea Wagner is misleading at best,
as Parker makes no reference to minor children being protected parties
pursuant o the protection order, See generally Parker, 2017 8.1, 37,
H98 N.W.2d 1. The only reference to minor children in this Court’s
decision in Parker, rclated to Petitioner, Abigail Parker and Respondent,
Jordan Parker having children together, Abigail Parker having another
child, Jordan Parker helping care for the children in April of 2025 when
Abigail Parker was sick, and general references to S8DCL § 25-10. Id. at
19 2, 5.

Kylea Wagner argues that *[tjhe cirewit court was within its
statutory authority to impose a five-year protection order.” See Appellee's
Brief, pp. 12-14. The circuit court abused its discretion in granting the

Permanent Order for Protection (Domestic Abuse) for a period of five

vears. As this Court stated in Purcell, "even if the circuit court had found



that the children were victims of domestic abuse, it could have pmotected
against such abuse without completely curtailing Begnaud's
fundamental rights as a parent for three years,” Purcell 2017 5.D. 23, v
12 895 N W 2d 346, 350-51. Similarly to Purcell, the circuit court could
have protected against the minor children [T, and T.T. *without
completely curtailing [Rigo Tovar's] lundamental rights as a parent for
[five] years|;]” however, in the case at hand, the circnit court abused its’
discretion imposing the Penmanent Order for Protection by not creating
an exception or considering any visitation, let alone prohibiting Rigo
Tovar rom all “phone calls, emails, third party contact, inclhading
correspondence, direct or indirect™ with his children, LT, and T.T. for a
period of five vears, See Purcell, 2017 5.0, 23, 1 12, 895 N W 2d 346,
350-51; see also Permanent Omder for Protection (Domestic Abuse}, App.
at A 001-004,
IV. THE CIRCUIT COURT ERRED BY NOT MODIFYING THE ORDER
FOR PROTECTION WHEN IT HEARD RESPONDENTS MOTION
FOR ORDER TO MODIFY THE ORDER FOR PROTECTION AT THE
JULY 232, 2024 HEARING TO MODIFY THE PERMANENT ORDER
FOR PROTECTION.
kvlea Wagner cites o Batchelder v, Batchelder, 1o angue that the
circuit court's “decision was reasonable and aimed at safeguarding the
well-being of the children|.|” See Appellee's Brief, p. 16, see generally
Batchelder, 20021 3.D. 60, 963 N.W.2d 880. This Court in Batchelder,

reversed the circuit court’s order granting a permanent protection onder,



holding that *|plermanent protection omlers, like all other judicial onders,
must rest upon sufficient factual and legal support. The circuit court's
order in TPO 20-726 had neither.” Bafchelder, 2021 8.D. 60, § 28, 965
N.W.2d BBO, BR&7. Ultimately, the preponderance of the evidence did not
support the circodt court granting a Permanent Order for Protection
(Domestic Abuse), prohibiting Rigo Tovar froim seeing his minor children,
LT, and T.T. for a period of five years.

As it concemns the alleged “criminal investigation™ as raiscd by
Kylea Wagner, Kylea Wagner cherry picks portions of the testimony and
argument from the July 22, 2024 court hearing on Rigo Tovar's Motion to
Modify the Permanent Order for Protection. See Appellee’s Brief, pp. 6,
13, 15, The “criminal investigation” was an allegation and not something
what was “revealed™:

MR. NOONEY: .Just &0 the record is clear, Your Honor, |

mean, the allegation |of a| criminal investigation, that's the

first time I've heard of it. But beyvond that, nothing further

from the Respondent, Your Honor.

THE COURT: | don't know anyvthing about it either, Mr.
Nooney, so I guess we're going to see where that goes.

Transcript (7 f22/2024), p. 3:8 - 3:18, It should forther by noted that the
alleged “criminal investigation®™ was an allegation by Kvlea Wagner's
attorney, George Nelson, and such was not testimony under ocath by

Kylea Wagner.
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hyvlea Wagner argues to this Court that “|djue to a pending
criminal investigation involving Mr. Tovar's alleged abuse of the children,
Ms. Wagner opposed removing the children from the protection order.”
See Appellee’s Brief, p. 15 {citing Transcript (7 /22 2024}, p. 6:22-25; p.
H:8-14). In denving the Maotion for Order to Modify the Onder for
Protection, the circuit court based its” decision on the afleged “criminal
investigation®, again which was merely an allegation by Kylea Wagner's
attorney, George Nelson and not testimony under oath by Kylea Wagner,
Transcript (7 /22 /2024), p. 18:11; p. 3:8 — 3: 18. The circuit court erred
by considering an alleged criminal investigation amnd not granting the
Motion for Order 1o Modify the Order for Protection.

Eylea Wagner further argues that

[TThe court attempted to facilitate some contact between Mr.

Tovar amd the children by suggesting supervised visitation at

United Families, but practical issues prevented that from

occurring at the time, (TR (7 /22/2024), pp. 10:24-11 :3; p.

13: 11-20). The court encouraged the parties (through their

connsel) to explore options for supervised visitation,

demonstrating a balanced appreach that considered both the

children's safety and Mr. Tovar's desire for contact.
See Appellee's Bref, p. 16, United Families was not an option for
supervised visitation of the minor children, 1.T. and T.T.. Petition &
Affidavit for a Protection Order (Domestic Abuse), App. at B 002004,
Bevond this, the circuit court erred given that it did net grant Rigo

Tovar's Motion to Modify Order for Protection that came before the circuit

court on July 22, 2024, More specifically, the Court erred when it did not



enter a Modified Permanent Onder for Protection (Domestic Abuse), given
that the Permanent Order for Protection (Domestic Abuse) provides that
“|p|hone calls, emails, third party contact, including correspondence,
direct or indirect are not permitted |by Rige Tovar|, with [I.T. and T.T.|"
for a period of five years, with “NO EXCEPTIONS[.|" See App. Permanent
Order forr Protection (Domestic Abuse), App. at A O01-004.

It cannot be forgotten that the Notice of Entry of Order and
Acknowledgement of Personal Service of the Permanent Order for
Protection (Domestic Abuse) was executed by Rigo Tovar on July 1, 2024,
immediately following the Permanent Order Hearing. See App. Permanent
Order for Protection (Domestic Abuse), App. at & 004, Pursuant to SDCL
8§ 15-26A-6 “[a]n appeal from a judgment or omder must be taken within
thirty days after the judgment or order shall be signed, attested, filed and
writien notice of entry thereof shall have been given to the adverse
party.” Rige Tovar had a tight window to appeal (thirty days from July 1,
2024), which prohibited “explor|ing] options for supervised visitation”™ as
suggested by Kylea Wagner., See Appellee’s Brigf, p. 16. Unless the
Permanent Grder of Protection is modified or this matter is reversed
and for remanded to the cireuit court, pursuant to the Permainent Order
for Protection (Domestic Abuse), Rigo Tovar is prohibited from any
contact with his minor children, LT. and T.T. until July 1, 2029,

Permanent Order for Protection, App. at A 00 1-004,
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CONCLUSION
For the foregoing arguments and authority set forth herein, the
Appellant, Rigo B. Tovar, respectiully requests that this Court reverse the
circuit court’s Permanent Order for Protection.
Dated this 13*% day of January, 2025.

NOONEY & SOLAY, LLP

s/ Jared D Nooney

JARED D, NOONEY

Attomey for Respondent and Appellant
326 Founders Park Drive / P. O. Box B030
Rapid City, 810 37709-8030

(605) 721-5846

Jaredi@nooneysolay.com
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